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Abstract 

I have undertaken this research because of the very fact that bad corporate decisions are 

having adverse effects on Papua New Guinea (PNG) State-Owned Enterprises (SOEs). 

The mining and petroleum sector is one of the largest contributors to Papua New 

Guinea’s economy in terms of financial revenue and needs effective corporate 

governance strategies to ensure accountability and prudent financial decision. With the 

existence of current mineral and petroleum projects such as the 1st and 2nd LNG 

Projects, Porgera Gold Mine, Ok Tedi Mining Ltd, Lihir Gold Mine, Wafi Gold Mine, 

etc, SOEs must effectively manage the states resource revenue. To manage the state’s 

revenue from mineral and petroleum projects the state relies on SOEs. These SOEs play 

a vital role in ensuring financial prosperity and economic stability for PNG. 

This thesis examines the existing corporate structures of SOEs in the mining and 

petroleum sectors of PNG and compares and contrasts these corporations with that of 

other countries that have proven to be successful and consider the need for reforms. The 

thesis adopts a broad approach to the topic of governance and treats corporate 

governance as a subset of governance. 

In setting the context the political and economic history of PNG is examined. The PNG 

concept of the state, SOEs, the regulatory environment of oil and gas in PNG and 

ownership of minerals and petroleum are also examined. After the background 

information, the SOEs responsible for mineral and petroleum revenue (Kumul Minerals 

Holdings Limited and Kumul Petroleum Holdings Limited) corporate governance 

practices are identified. Areas of reform are highlighted, and the thesis draws from 

benchmarking countries and international governance organisations to suggest a new 

corporate governance structure for Kumul Minerals Holdings Limited and Kumul 

Petroleum Holdings Limited. 

My research aims to explore avenues where corporate governance mechanisms can be 

effected to guard the wealth of the people of PNG. There is a great need for inter-

institutional accountability to ensure that there is proper scrutiny and oversight of 

corporate procedures. 

This research is vital as it deals with the protection of Papua New Guinea’s revenue that 

will be generated from mining and petroleum extraction. The abuse of this generated 

revenue by SOEs and individuals will have severe implications for Papua New Guinea’s 

economic growth. This research will propose a practical corporate structure where 

revenue is managed according to proven and accountable concepts and generated 

revenue is utilised in the sectors of education, health, infrastructure, and other priority 

sectors for development. Also, this research delves further into the establishment of a 

Sovereign Wealth Fund for Papua New Guinea’s surplus revenue to be invested and 

kept for future generations. 
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CHAPTER ONE: INTRODUCTION  

The notion of the state as the collective conscience of the people permeates the 

democratic setup of many legal systems. Papua New Guinea (PNG) is a sovereign state, 

having gained its independence on 16 September 1975. Since independence, it has 

persisted with a Westminster system.1 The Constitution of the Independent State of 

Papua New Guinea (PNG Constitution) is the supreme law to which all laws must 

conform. With the prevalence of natural resources in the country, the state deemed it 

wise to adopt corporate structures to help it manage its resources. It created corporations 

to manage public utilities such as power, water, aviation, transport, and its interests in 

the extraction of natural resources. Initially, these companies operated with considerable 

state influence through their agents. With the global push for corporatisation and 

privatisation, there was reform of these state companies in terms of their incorporation 

and more defined relationship with the state. These types of enterprises are now 

commonly known as state-owned enterprises (SOEs), government business enterprises 

(GBEs), or government-owned corporations (GOCs). In the context of Papua New 

Guinea, SOE is the prevalent name used by legislation and the literature for these types 

of companies. 

The thesis focuses on SOEs in PNG that manage the state’s interests in mineral and 

petroleum extraction. Kumul Petroleum Holdings Limited (KPHL) manages the oil and 

gas interests of the State of PNG and Kumul Minerals Holdings Limited (KMHL) 

manages its mineral interests. These two SOEs are wholly owned by the PNG 

Government but incorporated under the Companies Act 1997 and subject to other 

legislation not applying to private companies. 

This study is unique in that it not only examines the corporate governance of these 

SOEs but the genesis of the governance concept. It adopts a broad approach to 

governance to set the necessary scaffolding rather than simply focusing on the corporate 

governance of SOEs that manage the state’s interests. 

 

 
1  Sean Jacobs, ‘Is PNG’s Westminster System Worth Keeping?’ (Web Page, East Asia Forum 2013) 

<http://www.eastasiaforum.org/2013/10/05/is-pngs-westminster-system-worth-keeping/>. 

http://www.eastasiaforum.org/2013/10/05/is-pngs-westminster-system-worth-keeping/
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1.1 Overview of the Chapters 

The thesis starts by discussing the significance of the study and the context in which it 

was undertaken. The introductory chapter emphasises the need to capitalise on PNG’s 

abundant natural resources to ensure that the benefits derived flow to the people. The 

introduction is linked to the next aspect, which presents the hypothesis of the study and 

the research questions. Then the chapter sets out the rationale for the research and its 

objectives. Finally, it highlights the importance of methodology and explains the 

methodological approaches adopted.  

As this thesis relates to the corporate governance of SOEs in PNG, Chapter Two 

discusses the political and economic background of PNG, which provides context for 

how PNG forged a legal and political identity from the colonial era until independence. 

The chapter briefly describes the nature of the PNG democratic system, which is 

modelled on the United Kingdom’s Westminster system of government. The economic 

history of PNG is also highlighted to show the progress the country has made, including 

the major reforms already implemented. The chapter discusses current projects of 

economic significance and outlines the possible future impacts of the mining and 

petroleum industry on the economy.  

Chapter Three discusses the ownership and control of PNG’s mining and petroleum 

resources. The relationship between customary ownership of land and the state 

ownership of minerals and petroleum resources under customary land is discussed to 

raise awareness of this peculiar arrangement. In the PNG land tenure framework, 

customary landowners own the land but do not own the mineral and petroleum found 

under the land. 

Chapter Four sets out the nature of the Papua New Guinean State and the Crown. It 

discusses the concept of the state in Melanesian jurisprudence and its relationship to the 

Crown, and it considers whether Crown ownership of minerals and petroleum is 

compatible with PNG’s codified Constitution.  

Chapter Five explains the state’s role in the mining and petroleum industry in PNG, 

including licencing, equity participation, collection of royalties, and taxation.  

Chapter Six deals with SOEs in the mining and petroleum industry — their inception, 

early history, corporate governance, and reforms.  
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Chapter Seven thoroughly examines the governance issues of SOEs and highlights the 

problematic areas that are ripe for reform.  

Chapter Eight deals with international and domestic governance principles as 

pronounced by international and domestic institutions. It also discusses the enforcement 

of PNG’s domestic corporate governance.  

Chapter Nine presents the recommendations for a new model. The new deal is based on 

increasing transparency and effectiveness of corporate governance as well as 

accountability institutions to address corruption. Institutions such as the Auditor 

General’s Office, Independent Commission Against Corruption(ICAC) and the 

Ombudsmen Commission must be improved to protect the mechanism in the model. 

Chapter Ten discusses the notion of a sovereign wealth fund (SWF), arguing that, as 

part of a better corporate governance structure, a percentage of earnings from KPHL 

and KMHL should, by law, be deposited into an SWF.  

Finally, Chapter Eleven concludes the thesis and presents the recommendations. 

1.2 Introduction to the Problem 

As a nation, PNG has had more than forty years of independence,2 yet the idea of 

corporate governance in commercial entities is still not fully understood by various 

stakeholders in the administration of SOEs in PNG. This research focuses on the mining 

and petroleum sectors of PNG and highlights the need for effective corporate 

governance. The non-compliance with international corporate practices has resulted in 

bad corporate decisions that have caused SOE beneficiaries to receive minimal or no 

benefits. Further, there is no continuous financial growth in these SOEs because of 

individual decisions not made in the best interests of SOEs. As put succinctly by Fox 

and Schröder, ‘PNG is richly endowed in natural resources but so far has failed to 

convert this wealth into economic development’.3  

Because SOEs are corporations owned collectively by the state, there is an interplay 

between corporate law and public policy. Public policy is defined as ‘a system of laws, 

regulatory measures, courses of action, and funding priorities concerning a particular 

 
2  Richard Eves, ‘Independence Doesn’t Have Any Meaning: Disenchantment in Rural Papua New 

Guinea’ (SSGM In Brief 2017/01, Australian National University, 2017). 
3  Rohan Fox and Marcel Schröder, ‘After Papua New Guinea’s Resource Boom: Is the Kina 

Overvalued?’ (2017) 5(1) Asia, and the Pacific Policy Studies 65–76. 
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topic promulgated by a government entity or its representative’.4 PNG, with a 

homegrown Constitution, a fusion of common law and customary law, and a low state 

of economic and institutional development, together with its multiple cultures and 

languages, is, in the words of Burrough J, ‘an unruly horse’.5 PNG’s concept of the 

state, its resource ownership regimes, the savings mechanisms of its SOEs, and the 

public governance aspect of its SOEs warrant adopting a broad governance approach in 

this thesis, which then treats corporate governance as a subset of governance. By 

adopting a broad governance approach, the thesis sets as the background the importance 

of natural resource extraction and the corporate governance of SOEs in the mining and 

petroleum sectors. It also provides avenues to ensure that the revenue generated from 

resource extraction is used to improve people’s living conditions. 

 

 

 

 

   PNG governance needs improvement.  

  

SOE CG needs improvement to manage revenue. 

 NEW MODEL PROPOSED FOR SOEs 

     People have direct ownership and direct benefit 

 

 

 

 

Figure 1 Mind Map of Thesis Showing Problematic Areas 

 
4  Lena Tsipouri, Rob De Lobel and Steven Knotter, ‘Diversity and Law’ in Lena Tsipouri et al (eds), 

Diversity Research and Policy: A Multidisciplinary Exploration (Pallas Publication, 2011) 215. 
5  Richardson v Mellish (1824) 2 Bing 229, 252. 
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1.3 The Rationale for the Research 

This study seeks to empower and educate the minds of Papua New Guineans about 

sound corporate governance principles that will ensure prosperity in financial and 

administrative terms. The state companies KMHL and KPHL are significant because 

they are creatures negotiated into existence to manage the percentage of the financial 

equity agreed by mineral and petroleum companies to be owned by the Independent 

State of PNG, which is tantamount to saying owned by the people of PNG. 

The research identifies the flaws in the corporate structure and management of such 

companies and recommends corporate governance principles that are used successfully 

elsewhere — but adapted to Papua New Guinea’s circumstances. International best 

practices(World Bank, OEC, ASX) will be the criterion for evaluating governance and 

identifying flaws. The research also proposes a structure where the surplus revenue 

from the mining and petroleum sectors can be invested in an SWF.  

The findings would be helpful to various individuals, stakeholders, and government 

departments because they shed light on SOEs in terms of their executive management, 

boards, and corporate decisions. Secondly, they suggest a practical solution to the 

management and investment of the revenue generated from the extractive industry.  

Finally, the study reviews the value of an SWF in PNG, especially with the increase in 

mineral and petroleum production. This matters because, under the enabling legislation 

of Kumul Minerals and Kumul Petroleum, a portion of the revenue generated from the 

sale of minerals and petroleum should be invested in an SWF. 

1.4 Hypothesis and Research Questions 

Governance problems plague PNG SOEs in the mining and petroleum sectors. The 

thesis hypothesises that poor governance lies behind the poor commercial performance 

of these SOEs. The SOEs should be in line with commercial benchmarks; instead, they 

are not profitable, which means the intended beneficiaries — the landowners and 

citizens of PNG — are being deprived of the maximum benefits that they should 

acquire from resource revenue. 

The thesis identifies key areas where SOE corporate governance is lacking. It argues 

that SOEs in the mining and petroleum sectors of PNG: 

• have weak public governance; 
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• lack of clear commercial statements from the government; 

• suffer from excessive political control and influence by politicians; and  

• lack accountability and transparency mechanisms.  

The principles of International Best Practices (World Bank, OECD, ADB, ASX, etc) 

will be the sole criteria for evaluating governance for SOEs in PNG. The thesis 

maintains that these principles are not only used as benchmarks but it is also necessary 

to consider the practical application of these principles in developed and developing 

countries will be examined as well. This will then be contrasted with the corporate 

governance of KMHL and KMHL, to identify discrepancies and propose reforms. 

By examining the corporate governance structure of the SOEs in the mining and 

petroleum sectors and the public governance within PNG, the thesis seeks to address the 

main research question: what are the problems of governance of SOEs in the PNG 

mining and petroleum sectors, and what are the solutions?  

In line with the main research question are the following sub-questions: 

1. What is the concept of the state, and is the Crown an adequate concept for PNG? 

2. What are the problems with ownership of minerals and petroleum, and what are 

the solutions? 

3. What are the public governance problems in PNG, how do they affect SOEs, and 

what are the possible solutions? 

4. What are the corporate governance problems of SOEs, and what are the 

solutions? 

5. What is the role of a sovereign wealth fund in PNG, and what is its relationship 

to SOEs? 

1.5 Key Terms and Definitions 

The term ‘corporate governance’ has been defined by many renowned authors and 

institutions. A great starting point is the HIH Royal Commission report where Justice 

Owen stated: 

Corporate governance—as properly understood—describes the framework 

of rules, relationships, systems, and processes within and by which authority 

is exercised and controlled in corporations. Understood in this way, the 

expression corporate governance not only embraces the model or systems 
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themselves but also the practices by which that exercise and control of 

authority are effected.6 

On a global scale, the OECD defines corporate governance as follows: 

Corporate governance involves a set of relationships between a company’s 

management, its board, its shareholders, and other stakeholders. Corporate 

governance also provides the structure through which the objectives of the 

company are set, and the means of attaining those objectives and monitoring 

performance is determined.7 

The World Bank elaborates:  

Corporate governance (CG) concerns the system by which companies are 

directed and controlled. It is about having companies, owners and regulators 

become more accountable, efficient, and transparent which in turn builds 

trust and confidence.8 

The term ‘state-owned enterprises’ is sometimes used interchangeably with the terms 

‘statutory corporations’ or ‘government business enterprises’. The OECD defines an 

SOE as:  

any corporate entity recognised by national law as an enterprise, and in 

which the state exercises ownership should be considered an SOE. This 

includes joint-stock companies, limited liability companies, and partnerships 

limited by shares. Statutory corporations, with their legal personality 

established through specific legislation, should be considered as SOEs if 

their purpose and activities, or parts of their activities, are of an economic 

nature.9 

Many countries prefer to define SOEs within the ambits of legislation at the 

national/federal or state level. In the context of PNG, the PNG Electricity Commission 

(Privatisation) Act 2002 defines an SOE as a company incorporated under the 

 
6  Commonwealth of Australia, The Failure of HIH Insurance, The HIH Royal Commission: Final 

Report (2003) Vol 1, xiii.  
7  Organisation for Economic Corporation and Development, G20/OECD Principles of Corporate 

Governance (OECD Publishing, 2015) 9. 
8  The World Bank, Corporate Governance (24 February 2016) 

<https://www.worldbank.org/en/topic/financialssector/brief/corporate-governance>. 
9  OECD, OECD Guidelines on Corporate Governance of State-Owned Enterprise (OECD Publishing, 

2015) 14. 

https://www.worldbank.org/en/topic/financialssector/brief/corporate-governance
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Companies Act 1997 that has shares issued to Ministers in trust for the state, a statutory 

body established by the state, or a trust where the state or the Minister as trustee for the 

state owns all the beneficial interest in the assets of the trust.10 

An important term used in this thesis is ‘privatisation’, which is examined in two facets. 

Privatisation law envisages two alternative routes to actual privatisation: (i) 

corporatisation or the transformation from a state-owned enterprise to a state-owned 

corporation (either a joint-stock or a limited liability company); and (ii) liquidation 

route with the dissolution of an enterprise and the privatisation of its assets.11 

Corporatisation ensures companies remain owned by the state but operate at arm’s 

length from the government with varying degrees of autonomy.12 A common feature of 

corporatisation is their quasi-independent cadre of professional bureaucratic tasks with 

managing a delineated set of activities, buffered to some degree from political 

intervention’.13 Taghizadeh-Hesary defines corporatisation to mean ‘obligating or 

changing SOEs to become a form of an entrepreneurial entity but the government owns 

some portion of shares’.14 Writing under the guidance of the World Bank, Mustafa and 

others define corporatisation as ‘the change in the company’s legal status from an 

enterprise with specific statutory authorisation to one regulated by the Companies Act 

(or equivalent commercial code)’.15 The aims of corporatisation are: 

• provide a clear decision-making and control structure; 

• adjust the legal status to the requirement of potential foreign investors; 

• create pressure for market-orientated restructuring; and 

• prepare the enterprise for privatisation.16 

 
10  Electricity Commission (Privatisation) Act 2002 (PNG) s2.  
11  Robert Raymond, The New Europe: Evolving Economies and Financial Systems in East and West 

(Springer, 2012) 89. 
12  George Yarrow, ‘A Theory of Privatisation, or Why Bureaucrats are Still in Business’ (1999) 27(1) 

World Development 157-168. 
13  David MacDonald, ‘To Corporatise or Not to Corporatise (and If So, how?)’ (2016) 40 Utilities 

Policy 107 as adopted in Anatoule Bote, Energy Securities along the New Silk Road: Energy Law and 

Geopolitics in Central Asia (Cambridge University Press, 2019) 102. 
14  Farhad Taghizadeh-Hesary, Reforming State-Owned Enterprise in Asia: Challenges and Solutions 

(Springer, 2021) 45. 
15  Mohammad A Mustafa, Bruce Laidlaw and Mark Brand, Telecommunication Policies for Sub-

Saharan Africa (World Bank, 1997) 20. 
16  Ibid 11. 
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Privatisation can be defined very narrowly as the permanent transfer of control as a 

consequence of the transfer of ownership rights from the public to one or more private 

parties.17 Seven contextualises the term SOEs by claiming that ‘privatisation is the sale 

of nationalised industries to the private sector’,18 while Ernst and Young define 

privatisation broadly as ‘the transfer or sale of any asset, organisation, function or 

activity from the public to the private sector’.19 The objectives of the privatisation of 

SOEs are: 

• maximum revenue; 

• wide share ownership; 

• government credibility; and 

• effective corporate control.20 

1.6 Theories in Corporate Governance 

Corporate governance and its development have been affected by theories from several 

disciplines, especially finance, economics, accounting, law, management, and 

organisational behaviour.21 This part of the thesis briefly examines two major theories 

in corporate governance: agency theory and stakeholder theory. 

1.6.1 Agency Theory 

Agency theory is defined as the relationship between the principals (ie shareholders) 

and agents (ie the company executives and managers).22 It focuses on the contractual 

relationship between the two parties. One party (termed the agent) agrees to fulfil its 

responsibilities to satisfy a second party (termed the principal), who compensates the 

agent.23 The theory is rooted in economics and finance thinking.24 Daily and others 

 
17  Bulent Seven, Legal Aspects of Privatisation: A Comparative Study of European Implementations 

(Universal Publishers, 2002) 23. 
18  Ibid 17. 
19  Ernst and Young, Privatisation: Investing in State-Owned Enterprises around the World (Wiley, 

1994) 4. 
20  Tim Jenkinson, ‘Corporatisation and Privatisation Via Initial Public Offering’ in Organisation for 

Economic Corporation and Development’, Corporate Governance, State-Owned Enterprise and 

Privatisation (OECD, 1998) 87. 
21  Christine Mallin, Corporate Governance (Oxford University Press, 6th ed, 2018) 18. 
22  Haslinda Abdullah and Benedict Valentine, ‘Fundamental and Ethics Theories of Corporate 

Governance’ (2009) 4 Middle Eastern Finance and Economics 88–95. 
23  John S Walker and Geraldo M Vasconcellos, A Financial-Agency Analysis of Privatisation: 

Managerial Incentives and Financial Contracting (Lehigh University Press, 1997) 18. 
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explain, ‘the agency theory has become a cornerstone of the corporate governance field, 

not only in terms of its impact on the literature but also in terms of policy and 

practice’.25 

At its most basic, the theory refers to a particular class of interactions in which one 

individual (the agent) acts on behalf of another (the principal) and is supposed to 

advance the principal’s goals.26 According to Cribb: 

the principal-agency theory means that a principal (a government agency) 

contracts with an agent to deliver services on their behalf. The agent is 

assumed to have different interests from the principal and as such will act 

self-interestedly when the opportunity arises. To ensure the agent does what 

the principal expects them to, external monitoring, reporting, sanctions, and 

incentives are put in place.27  

Agency theory has helped inspire and justify the proposals for corporatisation and 

privatisation, including the governance arrangements for new state-owned enterprises.28 

In SOEs, the public is the principal and through the political process, officials are 

appointed as agents to manage the resources.29 Wei articulately justifies the need for 

agents in SOEs by stating: 

in an SOE the owner of the enterprise was the state or the people as a whole. 

It was not practicable for the people to exercise monitoring functions or to 

have a real presence in an enterprise. The state had to use agents.30  

Sheng and others justify the need for a principal-agent relationship in SOEs as: 

 
24  Eugene F Fama, ‘Agency Problems and the Theory of the Firm’ (1980) 88 Journal of Political 

Economy 288–307. See also Eugene F Fama and Michael C Jensen, ‘Separation of Ownership and 

Control’ (1983) 26 Journal of Law and Economics 301–325. 
25  Catherine Daily, Dan Dalton and Albert Cannella, ‘Corporate Governance: Decades of Dialogue and 

Data’ (2003) 28 Academy of Management Review 371–382. 
26  Paul R Milgrom and John Roberts, Economics, Organisation and Management (Prentice Hall, 1992) 

170. 
27  Jo Cribb, ‘Accounting for Something: Voluntary Organisations, Accountability and the Implications 

for Government Funders’ (2005) 26 Social Policy Journal of New Zealand 43–51. 
28  Tom Christensen and Per Laegreid, The Ashgate Research Companion to New Public Management 

(Taylor and Francis, 2016). 
29  David Parker, ‘State-Owned Enterprises and Privatisation’ in Luc Bernier, Massimo Florio and 

Philippe Bance (eds), The Routledge Handbook on State-Owned Enterprises (Taylor and Francis, 

2020) 131. See also David Parker, The Official History of Privatisation Volume I: The Formative 

Years 1970–1987 (Taylor and Francis, 2009) 21. 
30  Yiwa Wei, Comparative Corporate Governance: A Chinese Perspective (Springer, 2003) 32. 
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the people own SOEs, and it is managed on behalf of the whole people. In 

reality, the state cannot manage SOEs by itself and must entrust the 

government, which will, in turn, entrust departments and managers too. This 

ensures the formation of principal-agent relationships.31 

1.6.2 Stakeholder Theory 

The stakeholder theory was popularised by Edward Freeman in 1984.32 It was put 

forward as a proposal for the strategic management of organisations in the late twentieth 

century.33 Rahbek and Pedersen state, ‘stakeholder theory acknowledges that companies 

have a relationship with a wide range of stakeholders’.34 Farnetti and others describe it 

as, ‘a theory that considers organisations as part of a system where the organisation can 

impact and can be impacted by other parties or stakeholders’. According to Clarkson, 

‘the stakeholder concept contains three fundamental factors: (1) the organisation; (2) the 

other actors; and (3) the nature of the company-actor relationships’.35 On account of the 

above, stakeholder theory appears the most appropriate for reducing any existing and 

potential conflicts among multiple stakeholders, including shareholders, as in the case 

of SOEs, by harmonising their interests to ensure each group receives some degree of 

satisfaction.36 

1.7 Methodology 

In setting out the methodology of the thesis, more than one methodology is required to 

ensure the thesis is coherent and logical and that the research questions support the 

hypothesis and are answered clearly. A plurality of methods, schemes, and programs is 

inherent in social science research.37 The approach of this thesis is broad in the sense 

that it starts from a governance perspective and then zooms into corporate governance. 

In providing the necessary scaffolding, it begins by using the doctrinal research 

 
31  Hong Sheng, Sheng Hong and Nong Zhao, China’s State-Owned Enterprises: Nature, Performance 

and Reform (World Scientific, 2013) 324. 
32  Malcolm Smith, Research Methods in Accounting (SAGE Publications, 2003) 51. 
33  Emerson Wagner Mainardes, Helena Alves and Mario Raposo, ‘Stakeholder Theory: Issues to 

Resolve’ (2011) 49(2) Management Decision 226–252. 
34  Esben Rahbek and Gjerdrum Pedersen, Corporate Social Responsibility (SAGE Publications, 2015). 
35  Max Clarkson, ‘A Stakeholder Framework for Analysing and Evaluating Corporate Social 

Performance’ (1995) 1(20) Academy of Management Review 92–117. 
36  Andrew L Friedman and Samantha Miles, ‘Developing Stakeholder Theory’ (2002) 39(1) Journal of 

Management Studies 1–21. 
37  Geoffrey Samuel, ‘Comparative Law and its Methodology’ in Dawn Watkins and Mandy Burton 

(eds), Research Methods in Law (2nd ed, Routledge 2017). 
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methodology to point out the position of the law and its flaws. The comparative law 

methodology is then invoked to see how other legal jurisdictions have dealt with similar 

or related flaws found in their respective jurisdictions and how their approaches can be 

applied to the PNG context. At the end of this study, the thesis will propose reforms to 

the existing legislation regulating SOEs in the mining and petroleum industry. 

Therefore, the law reform methodology is relevant. Lastly, it will make some use of the 

law and economics methodology. 

1.7.1 Doctrinal Research Methodology 

Doctrinal research is the oldest and most used legal methodology internationally.38 It is 

concerned with analysing legal doctrine, including how it has developed and is 

applied.39 Doctrinal or theoretical legal research can be defined, in simple terms, as 

research that asks what the law is in an area.40 Dobinson and Johns, in their work on 

legal research, define doctrinal legal methodology in the following manner: 

A researcher seeks to collect and then analyse a body of case law, together 

with any relevant legislation (so-called primary sources) and may also 

include secondary sources such as journal articles or other written 

commentaries on the case law or legislation. The researcher’s principal or 

even sole aim is to describe a body of law and how it applies.41 

This methodology aims to present the law in a certain field as objectively and 

consistently as possible.42 Hutchinson highlights: ‘[t]he essential features of doctrinal 

scholarship involve a critical conceptual analysis of all relevant legislation and case law 

to reveal a statement of the law relevant to the matter under investigation’.43 In 

summarising doctrinal legal research, Watkins and Burton explain: 

doctrinal legal research is a discrete legal methodology. It is more than 

simply a scholarship or an elaborate literature review of primary materials. 

Doctrinal legal research has been the dominant method used by legal 

research scholars within the common law system for the last two centuries 

 
38  Aulius Arnio, Essays on the Doctrinal Study of Law (Springer, 2011) 19. 
39  Rattan Singh, Legal Research Methodology (Lexis Nexis, 2013) 5. 
40  Ian Dobinson and Francis Johns, ‘Legal Research as Qualitative Research’ in Mike McConville and 

Wing Hong Chui (eds), Research Methods for Law (Edinburgh University Press, 2017). 
41  Ibid 41. 
42  Jane M Smits, The Mind and Methods of Legal Academics (Edward Elgar,2012) 13. 
43  Terry Hutchinson, ‘Vale Bunny Watson? Law Librarians, Law Libraries and Legal Research in the 

Post-Internet Era’ (2014) 106(4) Law Library Journal 579, 584. 
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and this methodology constitutes the foundation or starting point of most 

legal research.44  

Legal scholars in Australia,45 the United States of America,46 and Europe have used 

doctrinal research methodology.47  

The most basic aspect of this thesis is to examine the existing legislative provisions of 

the Kumul Petroleum Authorisation Act 2015 (PNG) and the Kumul Mineral 

Authorisation Act 2015 (PNG). Through adopting a doctrinal legal approach, the thesis 

examined these statutes through the lens of corporate governance best practices. Van 

Hoecke summarises doctrinal legal analysis as, a ‘method in which legal scholars 

collect empirical data (statutes, cases, etc) word hypothesis on their meaning and scope, 

which they test using classical cannons of interpretation to build theories and derive 

new hypothesis’.48 Essentially, after reviewing the above legislation, I hypothesised that 

the current corporate governance practices in KPHL and KMHL do not meet 

internationally accepted best practices. I then tested this hypothesis with doctrinal 

research, followed by the comparative law methodology. 

1.7.2 Comparative Law Methodology 

The comparative law methodology is vital in this thesis because, after the doctrinal 

work identified the flaws in the laws, a comparison of similar jurisdictions was 

necessary to see whether international corporate governance best practices, when 

adopted, are producing the expected results. Through this methodology, comparative 

law can present a new or at least a different perspective concerning the discipline of 

law.49  

 
44  See Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: Doctrinal Legal 

Research’ (2012) 17(1) Deakin Law Review 83, 85. 
45  Susan Bartie, ‘The Lingering Core of Legal Scholarship’ (2010) 30(3) Legal Studies 345–350. See 

Terry Hutchinson and Kylie Burns, ‘The Impact of Empirical Facts on Legal Scholarship and Legal 

Research Training’ (2009) 43(2) Law Teacher 153–178.  
46  Martha Minow, ‘Archetypal Legal Scholarship — A Field Guide’ (2013) 63(1) Journal of Legal 

Education 65–69, 65.  
47  Rob van Gestel and Hans W Micklitz, ‘Revitalizing Doctrinal Legal Research in Europe: What About 

Methodology? (Working Papers Law (2011)/05–26, European University Institute, 2011). 
48  Mark van Hoecke, ‘Methodologies of Legal Research’ in Mark Van Hoecke (ed), ‘What Kind of 

Method for What Kind of Discipline’ (Hart Publishing 2011) 11. 
49  Geoffrey Samuel, ‘Does One Need an Understanding of Methodology in Law before One Can 

Understand Methodology in Comparative Law?’ in Mark Van Hoecke (ed), Methodologies of Legal 

Research: Which Kind of Method for Which Kind of Discipline? (Hart, 2011) 177.  
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Comparative law suggests an intellectual activity, with the law as its object and 

comparison as its process.50 Sacco proposes, ‘comparative law presupposes the 

existence of a plurality of legal rules and institutions. It studies them to establish to what 

extent they are identical or different’.51 Monateri states, ‘comparative law has always 

been the transplants and borrowing of legal models across various legal systems’.52 This 

study will examine the corporate governance structures of SOEs in developed countries 

(namely, New Zealand, Australia, and Singapore) as jurisdictional benchmarks and 

developing countries (Tonga and Jamaica) with improved corporate governance of 

SOEs. 

The question of why we should compare different legal systems always exercises a 

researcher’s mind. In his elaboration of the purpose of comparing laws, Glenn listed (a) 

comparative law as an instrument of learning and knowledge (information on the law 

elsewhere and a better understanding thereof), (b) comparative law as an instrument of 

evolutionary and taxonomic science (common evolutions, diachronic changes, legal 

families), (c) contributing to one’s legal system (understanding it better, including the 

resistance of its traditions, improving it, using it as a means for interpreting the 

Constitution) and (d) harmonisation of laws.53  

However, it is not just about choosing jurisdictions at random for comparison. Van 

Hoecke warns:  

when one tries to improve one’s legal system, be it as a legislator or as a 

scholar, it has become obvious to look at the other side of the borders. 

However, importing rules and solutions from abroad may not work because 

of a difference in context. Hence, a more thorough contextual approach may 

be required.54  

In bridging the gap between different jurisdictions, this thesis will adopt the 

functionalist method. The functional method embraces both theory and practice of 

 
50  Konrad Zweigert and Hein Kotz, Introduction to Comparative Law, tr Tony Weir (Oxford University 

Press, 1988) 2. 
51  Rodolfo Sacco, ‘Legal Formants: A Dynamic Approach to Comparative Law’ (1991) 39(1) Oxford 

Journals 1–34. 
52  Pier Giuseppe Monateri, ‘Methods in Comparative Law: An Intellectual Overview’ in Pier Giuseppe 

Monateri (ed), Methods of Comparative Law (Edward Elgar, 2012) 9. 
53  H Patrick Glenn, ‘Aims of Comparative Law’ in Jan Smits (ed), Elgar Encyclopedia of Comparative 

Law (Edward Elgar Publishing, 2006) 65–75. See also Mathias Siems, Comparative Law (Cambridge 

University Press, 2018) 15. 
54  Mark Van Hoecke, ‘Methodology of Comparative Legal Research’ (2015) 1 Law and Method 28. 
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comparative law and is a strong tool for understanding, comparing and critiquing 

different laws.55The functionalist method analyses the law in terms of purposes or goals 

and the means used to achieve them. It arose in reaction to the positivism of the 

nineteenth and early twentieth centuries.56 Functionalism begins with the idea that 

doctrines and rules that are formally different might all have the same function and yield 

similar legal conclusions in response to the same real-world facts.57 Reimann describes 

functionalism as, ‘the requirement to analyse not only what rules say, but also what 

problems they solve in their respective legal system’.58 Ideas of functionality and 

functional equivalence still play a prominent role in comparative scholarship.59 

Zweigert and Kötz believe that ‘an essential criterion for laws to be compared and 

transferred from one jurisdiction to another is through functionality’.60 Kischel adopts 

this position by proposing that: 

the point of departure for almost every contemporary study of the 

comparative law method is functional comparison. Today, it is considered 

the classic form of comparative law. Many comparative studies follow this 

method, whether consciously or not, and the quality of any given 

comparative law study is often judged according to its principles.61 

According to Mousourakis and Nicolini:  

the functional comparison does not proceed from a legal term or norm to a 

social fact but from a social fact to the legal regulation thereof. One does not 

 
55    Ralf Michaels, ‘The Functional Method of Comparative Law’, in M Reimann and R Zimmerman 

(eds), The Oxford Handbook of Comparative Law (OUP, Oxford, 2006) 339. 
56  James Gordley, ‘Comparison, Law, and Culture: A Response to Pierre Legrand’ (2017) Vol 65 The 

American Journal of Comparative Law 133–180, 133.  
57  Ralf Michael, ‘The Functional Method of Comparative Law’ in Hessel E Yntema, Mathias Reimann, 

Reinhard Zimmermann (eds), The Oxford Handbook on Comparative Law (Oxford University Press, 

2019)342. 
58  Mathias Reimann, ‘The Progress and Failure of Comparative Law in the Second Half of the 

Twentieth Century’ (2002) 50(4) American Journal of Comparative Law 671–700, 679. 
59  Maurice Adams and Dirk Herbaut, ‘Prolgomena to the Method and Culture of Comparative Law’ in 

Maurice Adams and Dirk Herbaut (eds), The Method and Culture of Comparative Law (Bloomsbury, 

2014) 7. 
60  Konrad Zweigert and Kurt Sier, ‘Jhering's Influence on the Development of Comparative Legal 

Method’ (1971) 19 The American Journal of Comparative Law 215.  
61  Uwe Kischel, Comparative Law (Oxford University Press, 2019) 88. 

https://www.google.com.au/search?hl=en&gbpv=1&dq=functionality+in+comparative+law&printsec=frontcover&q=inauthor:%22George+Mousourakis%22&tbm=bks&sa=X&ved=2ahUKEwil74TttMbuAhUoxzgGHeUXAOMQmxMoADAKegQIDxAC
https://www.google.com.au/search?hl=en&gbpv=1&dq=functionality+in+comparative+law&printsec=frontcover&q=inauthor:%22Matteo+Nicolini%22&tbm=bks&sa=X&ved=2ahUKEwil74TttMbuAhUoxzgGHeUXAOMQmxMoATAKegQIDxAD
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compare abstract or general legal notions but rather how the legal system 

under consideration deals with the same factual situations.62 

Kamba enhances this by stating that a key question when adopting comparative law is: 

‘what legal norms, concepts, or institutions in one system perform the equivalent 

functions performed by certain legal norms, concepts or institutions of another 

system?’63 Therefore, the presumption of similarity is central to the functional method.64 

So, while the doctrinal legal research methodology assists in identifying the flaws in the 

law, the comparative law methodology compares the problematic areas with other 

jurisdictions around corporate governance. The work done through the comparative 

research methodology leads to the recommendations of the thesis, which are produced 

through the law reform methodology. 

1.7.3 Law Reform Methodology 

The main purpose of this thesis is to identify the flaws in the legislation regulating the 

corporate governance practices of SOEs in the mining and petroleum sectors and 

propose changes. The adoption of the law reform methodology is relevant and important 

to the research. The idea of law reform has been around for a long time. A deliberate, 

scientific approach to law reform is not a new idea: it has been urged, certainly in 

England, for a century and a half.65 The words of Lord Denning relating to the dynamics 

of law reform still resonate today:  

But in … days of great social changes … the law has to develop apace to 

meet the needs of the time. The greater the social revolution, the greater the 

need for law reform. The river is turbulent and restless and in danger of 

getting out of control. The hatches must be opened. New channels must be 

cut. It requires local statesmanship of the highest order to keep the law 

abreast of the social changes. If it does not do so, the rule of law itself may 

be engulfed and flooded out.66 

 
62  George Mousourakis and Matteo Nicolini, Comparative Law and Legal Traditions: Historical and 

Contemporary Perspectives (Springer, 2019) 116. 
63  Walter J Kamba, ‘Comparative Law: A Theoretical Framework’ (1974) 23 International and 

Comparative Law Quarterly 485, 517. 
64  Ibid 56 at 376. 
65  Ruth L Deech, ‘Law Reform: The Choice of Method’ (1969) XLVII The Canadian Bar Review 295, 

396. 
66  Lord Denning, ‘The Universities and Law Reform’ (1949) 1 Journal of Society of Public Teachers of 

Law 258, 266. 
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Law reform is a term that evokes a refreshing sense of renewal and improvement. It 

means not merely changing but changing for the better.67 Friedman argues, ‘when one 

uses it, first, it refers to some program for changing the law’,68 while Farrar notes that 

‘law reform means a legal change of a non‐incremental nature usually effected by 

statute. It normally connotes improvement’.69 In a comprehensive work by Hutchinson 

and Duncan, they adopt the Pearce Committee’s definition of law reform methodology 

as ‘research which intensively evaluates the adequacy of existing rules, and which 

recommends changes to any rules found wanting’.70  

The process to reform the law has its peculiarities. According to Hutchinson, there are 

six steps in the law reform process: 

1. Identifying the problem 

2. Consulting with direct stakeholders 

3. Consulting with administrators 

4. Consulting with indirect stakeholders 

5. Considering extra-jurisdictional sources 

6. Synthesis71 

This thesis commences by identifying the problem. After the problem has been 

identified, sufficient evidence is provided in terms of stakeholder consultation and 

consultation with comparative jurisdictions to ascertain solutions. The thesis 

implements the first five steps of law reform identified by Hutchinson but does not go 

on to invoke the synthesis step. That step is vested in the appropriate law reform bodies, 

and the thesis can be used as reference material. 

The relationship between law and public policy can be described as a hand-in-glove 

one.72 Laws aim to protect private interests while public policy pursues social justice 

 
67  Aubrey L Diamond, ‘The Work of the Law Commission’ (1976) 10 Law Teacher 11 at II: Kirby, 

‘Law Reform: Why?’ (1976) 50 Australian Law Journal 460. 
68  Lawrence M Friedman, ‘Law Reform in Historical Perspective’ (1969) 13:3 Saint Louis ULJ 351. 
69  John H Farrar, ‘Law Reform Commissions’ in Peter Cane and Joanne Conaghan (eds), The New 

Oxford Companion to Law (Oxford University Press, 2008) 683. 
70  Ibid 44. 
71  Terry Hutchinson, Researching and Writing in Law (Lawbook Co, 2010) 68. 
72  Kiyoung Kim, ‘The Relationship between the Law and Public Policy: Is It a Chi-Square or 

Normative Shape for the Policy Makers?’ 3(4) Social Sciences 137–143. 
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and mediates the competing interests of ‘private v. private’ and ‘public v. private’.73 

Harrington and Carter state:  

law is described as the mechanisms used to control the behaviour of people 

in a society, including government power given to administrative branches 

that govern the people. Public policy is the practice in which the 

administration of a state addresses public concerns by making laws.74  

The task of law reform, as with any public policy analysis, must begin with a relatively 

detailed factual description of the phenomenon one is studying.75 The global public 

policy, regulatory, and law reform domains now encompass a wide range of 

governmental and non-governmental participants and influences.76 For the 

implementation of law reform methodology, public consultation is important. It is now 

universally accepted that at least part of the role of any law or policy-making body, if 

not its primary purpose, is to consult broadly with the community in its relevant 

jurisdiction.77 This is for the following reasons:78 

1. disseminating information about the law or the public policy and promoting 

a sense of ‘public ownership’ over the process of law or public 

policymaking;79 

2. providing the public with a deliberative forum to engage in a ‘civic 

conversation’ about the content of the law;80 

3. contributing to social justice by giving people in marginalised groups an 

opportunity to voice their concerns and be taken seriously;81 

 
73  Christine B Harrington and Lief H Carter, Administrative Law and Politics: Cases and Comments 

(CQ Press, 2009). 
74  Ibid 72. 
75  David Cohen, ‘Thinking about the State: Law Reform and the Crown in Canada’ (1986) 24 Osgoode 

Hall Law Journal 379. 
76  Bryan T Horrigan, ‘Reforming Law Reform’s Engagement with the Academic Arm of the Legal 

Profession’ (Conference Paper, Australasian Law Reform Agencies Conference, Port Vila, Vanuatu, 

September 2008) 10–12. 
77  Kate Warner, ‘Lessons from a Small University-Based Law Reform Body in Australia’ in Michael 

Tilbury, Simon NM Young and Ludwig Ng (eds), Reforming Law Reform: Perspectives from Hong 

Kong and beyond (Hong Kong University Press, 2014) 127. 
78  These reasons were compiled in Sarah Moulds, ‘Community Engagement in the Age of Modern Law 

Reform: Perspectives from Adelaide’ (2017) 38(2) Adelaide Law Review 441–462. 
79  Roslyn Atkinson, ‘Law Reform and Community Participation’ in Brian Opeskin and David Weisbrot 

(eds), The Promise of Law Reform (2005, The Federation Press) 160, 166. 
80  Jürgen Habermas, ‘Political Communication in Media Society: Does Democracy Still Enjoy an 

Epistemic Dimension? The Impact of Normative Theory on Empirical Research’ (2006) 16(4) 

Communication Theory 411. 



 | P a g e  

 

 

19 

4. helping identify and solve legal problems that are ‘invisible’ to those directly 

involved in legal or policymaking processes;82 and  

5. presenting law reform and policy options that are ‘intellectually rigorous and 

practical’ after considering the evidence for how the law or public policy 

will or does work in practice.83 

1.7.4 Law and Economics Methodology 

Applying economics to analyse the law regulating nonmarket activities is a relatively 

new concept and is accredited to the European law and economics movement around 

the nineteenth century.84 In the early 1970s, the economic analysis of law matured as an 

important discipline within both the economics and legal works of literature.85 Over the 

last four decades, the economics of law has penetrated mainstream legal86 and economic 

scholarship and has grown in scale, scope, and depth.87 With this methodology, 

economic concepts are used to explain the effects of laws, assess which legal rules are 

economically efficient, and predict which legal rules will be promulgated.88 In their 

deliberation of the law and economics methodology, Pacces and Visscher explain: 

In law and economics, the economic approach operates on two distinct 

levels. First, human behaviour is analysed from an economic point of view. 

The predominant approach here is the rational choice theory … The basic 

idea of this theory is that human behaviour is analysed as if people are 

seeking to maximise their expected utility. The second level of the economic 

approach is the goals that are attributed to the legal system … the concept of 

market failure, which in law and economics is regarded as the primary 

 
81  John Uhr, Deliberative Democracy in Australia: The Changing Place of Parliament (Cambridge 

University Press, 1998) 4. 
82  Marcia Neave ‘Law Reform and Social Justice’ in Brian Opeskin and David Weisbrot (eds), The 

Promise of Law Reform (2005, The Federation Press) 358, 366. 
83  Ibid 77. 
84  Kristoffel Grechenig and Martin Gelter, ‘The Transatlantic Divergence in Legal Thought: American 

Law and Economics vs. German Doctrinalism’ (2008) 31 Hastings International and Comparative 

Law Review 295–360.  
85  Christopher J Bruce, ‘A Positive Analysis of Methodology in the Law and Economics Literature’ 

(1988–89) 12 Hamline Law Review 197. 
86  In the UK, see Hugh G Beale et al, Casebook on Contract (Butterworths, 4th ed, 2001); B A Hepple 

and M H Mathews, Casebook on Tort (Butterworths, 3rd ed, 1985); D Harris, D Campbell and R 

Halson, Remedies in Contract and Tort (Butterworths, 2nd ed, 2002); Alison Clarke and Paul Kohler, 

Property Law-Commentary and Materials (Cambridge University Press, 2005). 
87  Cento Veljanovski, Economic Principles of Law (Cambridge University Press, 2007) 3. 
88  David Friedman, ‘Law and Economics’ (1987) Vol 3 The New Palgrave: A Dictionary of Economics 

144. 
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raison d’être of law. Legal rules are analysed as instruments to correct 

market failure, or at least to reduce its adverse consequences.89 

The importance of law and economics was stressed by Holmes when he said, ‘for the 

rational study of law the black-letter man may be the man of the present, but the man of 

the future is the man of statistics and the master of economics’.90 Farrar articulates, ‘law 

and economics are imperialistic in the sense that they attempt to cover all areas of social 

life. Both are concerned with social policy, so they inevitably overlap’.91 In portraying 

the relationship between law and economics, Cooter and Ulen explain: 

economics provides a useful normative standard for evaluating law and 

policy. Laws are just not arcane technical arguments; they are instruments 

for achieving important social values. Economics predicts the effects of 

policies on efficiency’.92  

The strong policy orientation of law and economics makes this technique particularly 

useful.93The law and economics methodology is relevant to this thesis in terms of the 

agency aspect of SOEs, their efficiency, and whether the current corporate governance 

structure of SOEs can maximise revenue to meet the development needs of the citizens 

of PNG. 

  

 
89  Alessio M Pacces and Louis Visscsher, ‘Methodology of Law and Economics’ in Bart van Klink and 

Sanne Taekema (eds), Law and Method. Interdisciplinary Research into Law (Mohr Siebeck, 2011) 

85–100.  
90  Oliver Wendell Holmes, ‘The Path of the Law’ (1897) 10 Harvard Law Review, 457, 469, 474. 
91  John Farrar, Legal Reasoning (Lawbook Co, 2010) 267. 
92  Robert Cooter and Thomas Ulen, Law and Economics (Pearson Education Inc, 2008) 4. 
93  Elizabeth Hoffman and Mathew L Spitzer, ‘Experimental Law and Economics: An Introduction’ 

(1985) 85(5) Columbia Law Review 991–1036, 1002. 
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CHAPTER TWO: POLITICAL AND ECONOMIC HISTORY OF PNG 

2.1 Introduction 

This chapter gives a brief overview of Papua New Guinea’s political and economic 

history. Setting out the legal, political, and economic background of PNG will ensure a 

coherent flow of information, serving as a platform for analysing the current state of 

laws that deal with the corporate governance of SOEs in the mining and petroleum 

industry. What is introduced in chapter two will be elaborated on in the later chapters in 

detail. Chapter two provides context on the political and economic history of PNG and 

the rest of the chapters explain in detail the issues highlighted in chapter two.  

The recorded political history of PNG starts with colonisation and continues through the 

period of self-government to independence in 1975. The chapter examines the early 

period when modern-day PNG was politically divided into British Papua and German 

New Guinea. Then came the period of independence and the adoption of the 

Westminster system of government as a blueprint for PNG’s constitutional democracy. 

Information is also given on the public service and the Ministry for SOEs. From the 

political history, the chapter moves on to the economic history of PNG, discussing the 

1973 Eight-Point Plan to achieve economic growth. After that, PNG’s current economic 

situation is described. The chapter concludes by discussing the history of corporations 

in PNG in conjunction with the historical development of corporations and company 

law. 

2.2 History of Papua New Guinea 

The history of PNG will be separated into political and economic aspects. The political 

aspects include the colonial period, self-government, and independence. Information is 

given on the government system, political parties, and the structure of the government. 

The economic history of PNG is studied from the independence period through to the 

privatisation period of the 1990s. The thesis also provides the historical aspects of 

corporations in PNG, highlights the importance of mining and petroleum, and explains 

the government’s privatisation policies. 
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Before the arrival of Europeans, Papua New Guineans lived in small societies as 

subsistence farmers.94 The island of New Guinea was first discovered by Portuguese 

spice traders in 1526–27.95 In 1884, the island was divided into German New Guinea 

and British New Guinea after Germany annexed the north-east part of New Guinea.96 In 

1884, Germany claimed the north-eastern part of New Guinea as Kaiser-Wilhelmsland 

and the Union Jack (the flag of Great Britain) was quickly hoisted in Port Moresby over 

the new Crown colony of British New Guinea. 97 From 1884 until the defeat of 

Germany in World War I, the colonies of British New Guinea (Papua) and German New 

Guinea were separate territories with their own colonial governments.98  

2.2.1 PNG Political History 

As the extraordinarily rich history of PNG has been the subject of many books, 

textbooks, and articles, a brief outline will suffice here. Anthropological studies have 

indicated that PNG was a primary centre of agricultural development and plant 

domestication before any known Southeast Asian influence.99 PNG is highly diverse, 

with over 800 language groups and many different customs.100 Before the arrival of 

Europeans, Papua New Guineans lived in small societies and were subsistence 

farmers.101 After the discovery of PNG, Spain, France, and the Netherlands, at different 

times, claimed parts of PNG but did not move on to annex it or declare a protectorate 

and establish settlements. This did not happen till 1884 when there was a demarcation 

of territories into German New Guinea and British Papua. 

2.2.1.1 German New Guinea 

Between 1885 and 1899, the local administration in German New Guinea was the 

responsibility of the Neu Guinea Kompagnie under an Imperial charter.102 The Neu 

 
94  Andrew Burke et al, Papua New Guinea and Solomon Islands (Lonely Planet, 2005) 19. See Edward 

Llewellyn Powe, The Lore of Melanesia (Armchair Travellers, 1994) 70. 
95  Bilveer Singh, Papua: Geopolitics and the Quest for Nationhood (Transaction Publishers, 2008) 26.  
96  Anthony J Regan and Helga Griffin, Bougainville before the Conflict (ANU Press, 2015) 74. 
97  Mel Keenan, The Western Legal Response to Sorcery in Colonial Papua New Guinea (ANU Press, 

2015). 
98  Mark Turner, Papua New Guinea: The Challenge for Independence (Penguin Books, 1990) 5. 
99  Tim P Denham et al, ‘Origins of Agriculture at Kuk Swamp in the Highlands of New Guinea’ (2003) 

301(5630) Science 189–193. See also John Muke, Tim Denham, and Vagi Genorupa, ‘Nominating 

and Managing a World Heritage Site in the Highlands of Papua New Guinea’ (2007) 39(3) World 

Archaeology 324–338. 
100  William D Davies and Stanley Dubinskey, Language Conflicts and Language Rights (Cambridge 

University Press, 2018) 364. 
101  Ibid 93. 
102  Peter Sack (ed), German New Guinea: A Bibliography (Australian National University, 1980). 
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https://books.google.com/books?id=pwbO-uRZQx0C


 | P a g e  

 

 

23 

Guinea Compagnie was granted sovereign powers over German New Guinea, 

comprising the north-eastern part of the New Guinea mainland and the Bismarck 

Archipelago.103 In 1889, the German Imperial government assumed direct control of the 

territory.104 The colony was generously subsidised by the home government and the 

Germans encouraged tropical agriculture rather than mining.105 Within a few years, 

plateaus in German New Guinea supported dozens of plantations, and labour was 

recruited from the nearby islands.106 As recorded by Firth, ‘85,000 islanders went as 

indentured labourers to plantations in German New Guinea in the 30 years 1884–1914 

from villages from northeast New Guinea or Kaiser Whilemsland’.107 For the native 

Islanders, working conditions were harsh, oppressive, and exploitative.108 The Germans 

harshly treated labour recruits in the plantations.109Life in the plantations as seen in this 

brief account of events was described as : 

those officials which are really in closer touch with the natives, are more 

often a law unto themselves ... At rare intervals one [patrol officer] comes 

along who tries to understand them [the natives], others are indifferent, 

others are brutal, but each gives a fresh interpretation to the regulations he 

administers. ... The native has no redress, and as conditions are, he has no 

opportunity of appeal. Bewildered in his mind, his body knocked about 

(police boys with knuckledusters are not a rarity) he loses all confidence in 

the Administration.110 

Furthermore, the natives’ earnings were heavily taxed, making the terms of their labour 

even harsher. Taxation did not take regional differences into account, and the ‘ruthless 

 
103  Peter Sack and Dymphna Clark (eds), German New Guinea: The Annual Reports (ANU Press, 1979) 

193.  
104  USA International Business Publication, Papua New Guinea Recent Economic and Political 

Developments Yearbook: Economic and Development Strategy (International Business Publication, 

2007) 22. 
105  Peter Biskup, ‘Foreign Coloured Labour in German New Guinea: A Study in Economic 

Development’ (1970) 5(1) The Journal of Pacific History 85–107. 
106  Bruce Gamble, Invasion Rabaul: The Epic Story of Lark Force, the Forgotten Garrison, January–

July 1942 (Voyageur Press, 2014) 34. 
107  Stewart Firth, ‘A Reflection on South Pacific Regional Security, Mid-2000 to Mid-2001’ (2001) 

36(3) The Journal of Pacific History 277–283. 
108  Sinclair Dinnen, Law and Order in a Weak State (University of Hawaii Press, 2000). 
109  Quoted in Richard Scaglion, ‘Multiple Voices, Multiple Truths: Labour Recruitment in the Sepik 

Foothills of German New Guinea’ 42(3) Journal of Pacific History (2007) 345–360. See also Peter 

Cahill, ‘Chinese in Rabaul — 1921 to 1942: Normal Practices or Containing the Yellow 

Peril?’ (1996) 31(1) The Journal of Pacific History 72–91. 
110  Christine Winter, Looking after One’s Own: The Rise of Nationalism and the Politics of 

Neuendettelsauer Mission in Australia, New Guinea and Germany (1921–1933) (Peter Lang, 2012). 
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collection of taxes’, especially in the Morobe District of German New Guinea (modern-

day Morobe Province), led to a form of forced labour.111 

Laws passed in these periods were not based on the principles of equality, fairness, and 

justice. They were designed more to enhance the profit motive and capitalist pursuits of 

the Germans. There was no recognition of human rights nor protection of the law for 

natives. The German legal structure in New Guinea was broadly like that of the British 

in Papua. Prussian law was introduced into the colony but applied only to Europeans.112 

After the Germans lost World War I, Australia administered the territory until the 

Japanese invasion during the Pacific War in World War II. From 23 January 1942, 

when Japanese troops first landed in New Guinea, until the last army holdouts in the 

mountain jungles surrendered on 11 September 1945, the Allied Forces and the 

Japanese fought a fierce war in New Guinea that resulted in huge losses on both 

sides.113 

2.2.1.2 British New Guinea 

The British New Guinea experience, in terms of the establishment of laws and human 

rights, was comparatively less harsh than the German New Guinea experience. Papua 

(formerly British New Guinea) was annexed by the Queensland Government as a 

response to German activity close to its borders. It was only in 1884 that the British 

Government formally and reluctantly protected Papua under the name of British New 

Guinea. In 1906, British New Guinea renamed Papua, came under the Australian 

Administration with the proclamation of the Papua Act.114 The United Kingdom felt the 

need not only to colonise new territories but also to export its democratic model and 

associated legal and political practices to its colonies. This is evident in the 

proclamation by Commodore James Erskine in 1884. Kituai explains:  

Commodore James Erskine said in 1884, that he had come to declare and 

proclaim the establishment of such (a) protectorate: he was not there to 

 
111  Ibid 91. 
112  Gordon Woodman, ‘The State and Customary Laws: The Case of Papua New Guinea’ (1986) 11(2) 

Holdsworth Law Review 132–165. 
113  James P Duffy, War at the End of the World: Douglas MacArthur and the Forgotten Fight for New 

Guinea,1942–1945 (New American Library, 2016) 1.  
114  Chilla Bulbeck, Australian Women in Papua New Guinea Colonial Passages 1920–1960 (Cambridge 

University Press, 2002) 39. 
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negotiate or purchase. His main justification was he was protecting Papuans 

and their land from men acting without restraint.115 

Unlike the large plantations developed in German New Guinea, British Papua faced 

tough economic constraints. Denoon and others depict the economic situation in British 

Papua as follows:  

neither the government nor private businesses had the surplus capital to 

export to Papua. Few Australians would brave an unhealthy environment 

where gold was unreliable, and the land was not freehold. Alluvial gold 

supported the economy until the Great War; small-scale plantation 

production became its frail backbone between the wars.116 

2.2.2 PNG Independence and System of Government 

After Japan formally surrendered, ending World War II, the Papua and New Guinea Act 

1949 formally approved the placing of New Guinea under the international trusteeship 

system and confirmed the administrative union under the title of the Territory of Papua 

and New Guinea. The Act provided for a Legislative Council (established in 1951), a 

judicial organisation, a public service, and a system of local government, with 

Sir Donald Cleland as administrator.117 Through the work of the Constitutional Planning 

Committee (CPC), a Constitution was formulated for PNG.118 On 16 September 1975, 

PNG was declared an independent nation.119 

PNG chose a parliamentary form of government with a unicameral chamber.120 The 

people put their confidence in Members of Parliament (MPs), giving them the mandate 

to represent individual constituencies every five years.121 The majority party (ie the 
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(1993) Volume 13 Melbourne University Press 440–441. 
118  Edward Wolfers, ‘Aspects of Political Culture and Institution Building in Melanesia: The 
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in Solomon Islands’ (1982) Vol 6(1) Pacific Studies 85. See also Yash Ghai and Anthony J Regan, 

‘Unitary State, Devolution, Autonomy, Secession: State Building and Nation Building in 

Bougainville, Papua New Guinea’ (2006) 95(386) Commonwealth Journal of International Affairs 

589–608, 593. 
119  Bruce L Ottley and Jean G Zorn, ‘Criminal Law in Papua New Guinea: Code, Custom and the Courts 

in Conflict’ (1983) The American Journal of Comparative Law 251–300. 
120  Ben Reilly, ‘Party Politics in Papua New Guinea: A Deviant Case?’ (1999) Pacific Affairs 225–246. 
121  PNG Constitution s105. 

https://en.wikipedia.org/wiki/Papua_and_New_Guinea_Act_1949
https://en.wikipedia.org/wiki/Papua_and_New_Guinea_Act_1949
https://en.wikipedia.org/wiki/United_Nations_Trusteeship_Council
https://en.wikipedia.org/wiki/United_Nations_Trusteeship_Council
https://en.wikipedia.org/wiki/Donald_Cleland
https://www.google.com.au/search?hl=en&sxsrf=ALeKk01tPkqVeiMlz4tuGJ-dt2Z7cyWvnQ:1598456379071&q=Donald+Denoon&stick=H4sIAAAAAAAAAONgVuLSz9U3MK00sigvecRoyi3w8sc9YSmdSWtOXmNU4-IKzsgvd80rySypFJLgYoOy-KR4uJC08Sxi5XXJz0vMSVFwSc3Lz88DABIH-g1WAAAA
https://www.google.com.au/search?hl=en&sxsrf=ALeKk01tPkqVeiMlz4tuGJ-dt2Z7cyWvnQ:1598456379071&q=Kathleen+Dugan&stick=H4sIAAAAAAAAAONgVuLVT9c3NEwvMis0M86Of8RowS3w8sc9YSn9SWtOXmPU5OIKzsgvd80rySypFJLmYoOyBKX4uVB18ixi5fNOLMnISU3NU3ApTU_MAwASetPdXQAAAA
https://www.google.com.au/search?hl=en&sxsrf=ALeKk01tPkqVeiMlz4tuGJ-dt2Z7cyWvnQ:1598456379071&q=Leslie+Marshall&stick=H4sIAAAAAAAAAONgVuLVT9c3NEyyKLOsTKuweMRowS3w8sc9YSn9SWtOXmPU5OIKzsgvd80rySypFJLmYoOyBKX4uVB18ixi5fdJLc7JTFXwTSwqzkjMyQEAgJEFHF4AAAA


 | P a g e  

 

 

26 

party with the most MPs) formed government. From this group, the National Executive 

Council (NEC), was formed with the Prime Minister as the chairperson.122 The 

Governor-General, as representative of the Head of State, Her Majesty the Queen, was 

chosen by Parliament from a list of potential candidates submitted to Parliament.123  

The PNG Constitution entrenched the fundamental doctrines of separation of powers124 

and the protection of human rights.125 The doctrine of separation of powers is embedded 

within section 99 of the PNG Constitution to create a government consisting of the 

executive, the legislature, and the judiciary, as separate arms of government.  

2.2.2.1 Executive 

The executive arm of government is made up of the Head of State, the Prime Minister, 

and the NEC. Their main tasks are to formulate policy, execute laws, and control the 

raising of government revenue and the government's expenditure. According to 

Professor Kwa, the executive’s main roles are to: 

• make delegated legislation; 

• supervise the bureaucracy; 

• maintain public order; 

• exercise the power of mercy (administered to convicts); 

• manage government property; 

• conduct military operations; and 

• conduct internal affairs.126 

2.2.2.2 Legislature 

Section 100 of the Constitution vests the legislative powers of the people in the national 

Parliament. The CPC accorded the PNG Parliament a key role in the comprehensive 

functioning of the democratic government of PNG. In its report on the role of the 

legislature, the CPC elaborated: 

 
122  Ibid s149. 
123  Ibid s82. 
124  Ibid s99. 
125  Ibid ss32–56. 
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in the kind of participatory democracy, we envisage for PNG, with 

maximum emphasis on consultation and consensus, the national legislature 

must have a central role. We believe that while the executive must be given 

every opportunity to provide strong leadership in reshaping our new nation 

to meet the needs and aspirations of our people, it is important also that this 

leadership does not become autocratic so that the legislature becomes a mere 

rubber stamp.127 

The most fundamental role of a legislature is to represent the people who have given the 

MPs a mandate. Political representation here means acting in the interests of the 

represented in a manner responsive to them.128 In the Supreme Court Reference (SCR) 

No 3 of 1999: Re Calling of Meetings of the Parliament (Unreported 1999), Kapi DCJ 

emphasised: 

every member of Parliament represents the interests of the common people 

including the unemployed person living in the squatter settlements in Port 

Moresby to the ordinary subsistence farmer living in a remote village in the 

outback. The Parliament is there to serve the interests of the people.  

The type of representation emphasised here is political representation. Parliament, in 

effecting its mandated role, plays a dual function. In any democratic political system, 

the role of Parliament is a unique one, characterised by a double and intertwined 

function:  

it listens to the people and determines which of their concerns and demands 

to pursue with the government and also the legislature listens to the 

government and determines which of its policies and proposals for the law 

should not only be endorsed through votes within the legislature but also 

through being taken to the people.129 

The Constitution of the Independent State of Papua New Guinea vests the law-making 

powers in the Parliament.130 A law-making process is a form of state activity intended to 

 
127  Constitutional Planning Committee, ‘Final Report of the Constitutional Planning Committee’ 
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130  PNG Constitution s100. 
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create (or revise) legal norms.131 It is of note that the NEC members are also part of the 

legislature as elected MPs. This is common in democracies; for instance, in the UK and 

other common law jurisdictions, the executive and legislature are closely entwined. The 

Prime Minister and a majority of his or her Ministers are MPs and sit in the House of 

Commons. The executive is therefore present at the heart of Parliament.132 

There are 111 MPs in PNG.133 In March 2022, the PNG Parliament voted to create 7 

new electorates bringing the total number of MPs to 118.134  A valid quorum for a 

parliamentary session to proceed is one-third of all the seats.135 In terms of passing 

ordinary legislation, a simple majority of MPs present in Parliament is required.136 

However, in matters concerning the amending or repealing of any provision of the 

Constitution, there are strict procedural prerequisites. As summarised by Kwa:  

The power of the legislature to change the Constitution involves changing 

the fundamental law creating the State and its institutions. It is therefore not 

a matter of the exercise of normal legislative power. The special nature of 

what is involved is sometimes referred to as constituent power.137 

Constituent power is exercised only by the PNG Parliament. To amend the Constitution, 

there needs to be a prescribed majority of votes, which is a two-thirds absolute majority. 

These absolute-majority votes are to be taken in three different meetings of Parliament, 

two months apart.138 For the Constitution to be amended or repealed, the absolute 

majority must vote in the affirmative in these two meetings. 

 
131  Irina Bogdanovskaia, ‘The Legislative Bodies in the Law-Making Process’ (1999) 
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135  PNG Constitution s113. 
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2.2.2.3 Judiciary 

Papua New Guinea’s judicial power is vested in the judiciary.139 The judiciary’s 

independence from the legislature and the executive is guaranteed under section 157 of 

the Constitution. The National Judicial System consists of the: 

• Supreme Court 

• National Court 

• District Court 

• Local Court 

• Village Court. 

The courts perform the following functions: 

• keeping the peace 

• deciding controversies 

• judicial law-making 

• reviewing constitutional laws 

• enforcing rights and freedoms 

• reviewing administrative decisions 

• procedural rulemaking 

• enforcing judicial decisions.140 

2.2.3 Party Politics in PNG 

PNG has a unicameral chamber of Parliament.141 Political parties emerged before 

independence and continue to evolve today. Among the various political organisations 

to appear on the scene before the elections for the second House of Assembly in 1968, 

the United Christian Democratic Party (later United Democratic Party – UDP) and the 

PNG National Union (Pangu Pati) are described as the first Indigenous, mass-based 

 
139  PNG Constitution s158. 
140  Ibid 105. 
141  Sean Jacobs, ‘Seeking Optimism: Westminster in PNG’ (2012) 28(4) A Journal of Public Policy and 

Ideas 30–33. 
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parties.142 Since independence in 1975, many political parties have come and gone, with 

increasing regularity, with three major parties participating in most coalition 

governments: the People’s Progress Party, the People’s Democratic Movement, and 

Pangu.143  

The country does not have a well-established party system like the Democratic Party 

and Republican Party of the USA or the Conservative Party and the Labour Party in the 

UK Parliament. According to Okole, ‘PNG has a very fluid party system’,144 while May 

claims, ‘Typically, political party organisation in PNG has been weak’.145 Just as the 

structure and policies of political parties become the major influences on the nature of 

many parliamentary systems, the absence of a well-established party system in PNG (as 

in some other South Pacific states) has greatly influenced the operation of government 

and Parliament.146 The localised nature of politics sustains the fragmentation of the 

political system, characterised by high turnover — around 50 per cent in each national 

election — and a weak party system.147 

Political parties and MPs have been more focused on power struggles than important 

national issues.148 Saffu explains, ‘party system has made the country’s politics not only 

extremely open and tolerant but also somewhat unstable and unpredictable’,149 while 

Fraenkel claims, ‘PNG has a weakly institutionalised and highly fluid party system and 

the Prime Minister can be ousted via a Motion of No Confidence regularly’.150 Political 

instability flowing from frequent motions of no confidence (actual or threatened) in a 
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Prime Minister or Cabinet is usually blamed on MPs ‘jumping from party to party’.151 

According to Ghai, motions of no confidence cause instability in government.152 As this 

instability weakens state agencies/enterprises, any reforms should focus also on building 

and strengthening economic and political institutions. 

2.2.4 The Public Service and State Agencies 

The agents and departments of the state play a vital role in the administration of the 

PNG Government. Hence, this introductory section of the thesis needs to situate the 

administration of SOEs within the PNG bureaucracy. SOEs have always been aligned to 

a government department/Ministry overseen by a Minister and a departmental secretary.  

Although a unitary state, PNG has decentralised its public service.153 The 

decentralisation of a unified public service means that public servants who are involved 

entirely or mainly in provincial functions receive policy direction and control from the 

provincial level rather than from their national department. Departmental headquarters 

have been placed in provinces rather than Waigani.154 In a study on the size of the PNG 

public service in 2016, Pryke and Barker explain: 

the public service is PNG’s largest employer employing 105,000 people. 

PNG has a very complex decentralised system, with three tiers of 

government and four levels of administration. There are also 33 national 

government ministries and 140 departments.155 

A Prime Minister, when elected by Parliament, is given ample time to appoint a 

Cabinet. The PNG Prime Minister appoints members within the Prime Minister’s party 

and coalition partners who will help to form and run the affairs of the government.156 

One of these Ministers is given the portfolio of State-Owned Enterprises. Although the 
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name of the SOEs that have managed the state’s equity interests in mining and 

petroleum have changed from the Mineral Resources Development Company (MRDC) 

to Petromin, to the Independent Public Business Corporation (IPBC) and now to KMHL 

and KPHL, these SOEs have been parked under the Ministry of State-Owned 

Enterprises and its department. The Department of Public Enterprises was re-established 

by the NEC on 4 July 2014 (NEC Decision 235/2013) and reaffirmed (NEC Decision 

469/2013).  

The department’s core functions are broadly categorised as follows: 

• Provide policy oversight to state-owned enterprises (SOEs)  

The department endeavours to provide a relevant enabling policy environment 

for SOEs to thrive and perform effectively to deliver on their service delivery 

and profitability.  

• Take ownership of state-owned enterprises 

The department provides policy oversight not only to the assets vested within the 

General Business Trust (GBT), which is managed by Kumul Consolidated 

Holdings Limited (KCHL), formerly the IPBC but also to those assets outside of 

KCHL, such as Petromin, National Airport Corporation, National Development 

Bank, National Broadcasting Corporation, National Housing Corporation. The 

department is the delegated owner of all SOEs for and on behalf of the state and 

the people of PNG.157 

2.3 Economic History of Papua New Guinea 

The economic history of PNG has humble beginnings. In a subsistence lifestyle, with 

reliance on the land and sea, the only form of transaction relationship (apart from within 

families and wider kinship relationships predating the colonial era) was the barter 

system. In his work on the barter system, Hughes explains, ‘goods were traded between 

individuals and groups and goods like stone axes, pigments, oils, animal skins, rock salt, 

and pandanus nuts were traded’.158 Mining explorations started around the 1870s when 

Australian gold prospectors came to PNG.159 In the 1920s, discoveries of significant 
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gold deposits brought a new influx of foreigners, and by the 1930s, gold had surpassed 

copra and coconut products as the territory’s main export.160 In February 1973, Chief 

Minister Michael Somare announced the Eight-Point Plan of PNG. The IBRD–UNDP 

report of 1972, known as the Faber Report, formed the basis for the Pangu Party’s 

independence platform. This platform is also referred to as the Eight-Point Program.161 

The eight points were: 

1. The rapid increase in the proportion of the economy under the control of PNG. 

2. More equal distribution of economic benefits, including equalisation of income 

among people and equalisation of services among different parts of the country. 

3. Decentralisation of economic activity and an emphasis on agricultural 

development, village industry, and internal trade. 

4. Emphasis on small-scale artisan service and business activity. 

5. More self-reliant economy, less dependent upon imported goods and services. 

6. Increased capacity to meet government expenditure from locally raised revenue. 

7. The rapid increase in equal and active participation of women in all forms of 

economic and social activity. 

8. Government control and investment in those sectors of the economy where 

control was necessary to achieve the desired kind of economy.162 

In a summary of whether PNG has achieved the objectives in the plan, Yala and Sanida 

state: 

The Eight-Point Plan targeted increased indigenous participation in the 

monetary economy, greater equity in income distribution, rural 

development, and reduced dependence on foreign aid. The same concerns 
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remain valid today. This is evidence of the limited success past plans have 

had in achieving their objectives.163 

2.3.1 Importance of Minerals and Petroleum to the PNG Economy 

This thesis concerns the governance of the SOEs that manage the state’s stake in 

resource projects. The importance of the industry must be highlighted. Many authors, 

such as Feeny,164 Yamarak,165 and Kwame,166 all conclude that the mining and 

petroleum sectors play a vital role in the PNG economy. Basu argues, ‘In terms of the 

development experience of PNG, it should be recognised that whatever little it achieved 

in the past was almost entirely through the extraction of mineral and petroleum 

resources’,167 while Parry states, in ‘PNG most inflows have been associated with 

minerals and petroleum exploration and development’.168 The structure of the PNG 

economy has changed since independence, with mining and petroleum taking on greater 

prominence. At independence, mining accounted for 10 per cent of the Gross Domestic 

Product (GDP). With the inclusion of petroleum, this sector now accounts for around 25 

per cent of the GDP.169  

The government considers the development of mineral and petroleum resources to be 

the highest priority.170 In a study by Golub and Rhee, they claim, ‘mining and petroleum 

become even more important after independence because PNG counted on revenue for 

large scale mines operated by foreign companies to help bankroll the development of a 

social state’.171  
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Mining and petroleum revenue also elevate other sectors. In 2008, non-mining and non-

oil GDP was estimated to have grown by around 7.9 per cent, the result of the flow-on 

effects of the boom in minerals and petroleum prices.172 The GDP of PNG has been 

relative to mineral and petroleum prices. In the early 1990s, the high GDP growth was a 

result of the coming onstream of the Porgera Gold Mine in 1990 and Kutubu Oil in 

1992.173 

2.3.2 History of Corporations in PNG 

Pursuing communal objectives within individual villages was common in PNG, and 

villagers were unified and worked together.174 Drawing from this, the Australian 

Administration, in 1947, established a ‘Co-operative Section’ within the Department of 

District Services and Native Affairs.175 Officers were assigned to this section and 

mandated to encourage the indigenous people to form co-operatives. The 

Administration’s motive was partly to stimulate economic activity amongst Papua New 

Guineans and partly as a tactical move to guide potential ‘political forms of resistance 

into proper channels’.176  

Commenting on the evolution of corporations in PNG, Mugambwa explains: 

in the 1960s, the Administration stepped up its commitment to the 

promotion of the cooperative form of business organisation as a means of 

promoting the indigenous people’s socio-economic development. During its 

initial stages, the cooperative movement mainly consisted of simple village 

trade stores. Under Government encouragement and guidance, the 

movement quickly spread. The area of activity became more diversified, 

from consumer societies to the marketing of primary produce, especially, 

coffee, cocoa and copra.177 
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176  Philip Fitzpatrick and J Southwood, ‘The Community Co-Operation in PNG’ (Seminar paper, 

IASER, Port Moresby, 14 October 1976) 14. 
177  John Mugambwa, ‘The Saga of the Co-Operative Movement in Papua New Guinea’ (2005) 9(1) 

Journal of South Pacific Law 1–12. 



 | P a g e  

 

 

36 

After independence, PNG legislated at the national level in relation to corporations or 

companies rather than devolving this power to provincial and local governments.178 A 

large part of the statute law adopted at that time was derived from Australian law 

(including in the important areas of company law, income tax and stamp duty).179 As 

Deklin points out concerning earlier company legislation in PNG, ‘the Companies Act 

(Ch 146) was merely the adoption of the Australian model with some adaptations 

necessitated by PNG circumstances.180 

In 1997, the Parliament of PNG passed the Companies Act. This piece of legislation was 

based on New Zealand legislation and adopted a simple and fairly effective system for 

dealing with business operations.181 This was around the time of a global push for the 

corporatisation of SOEs.182 SOEs were urged to loosen their ties with governments and 

change their attitude towards corporate practices.183 Sir Mekere Morauta, as Prime 

Minister, adopted policies that pursued the agenda of privatisation,184 and the 

government embraced the idea of corporations as an indispensable tool in economic 

development. The government created corporations either directly by an Act of 

Parliament or following a process prescribed in an Act. Examples of corporations 

created directly by an Act of the Parliament are: 

• Coffee Industry Corporation 

• National Broadcasting Corporation 

• Independent Public Business Corporation of Papua New Guinea 

• Insurance Corporation 

• Investment Corporation 
 

178  Michael A Kimuli, Harrison A Amankwah, and John T Mugambwa, Introduction to the Law of 

Business Associations in Papua New Guinea (Pacific Law Press, 2nd ed, 1990). 
179  Andrew Deszcz and Rick Ladbury, ‘Petroleum Projects in Papua New Guinea’ (2006) 24(1) Journal 

of Energy and Natural Resources Law 104–119. 
180  Anthony Deklin, ‘Company Law in Papua New Guinea’ in R Tomasic (ed), Company Law in East 

Asia (Aldershot, Hants, 1999) 571. 
181  Oxford Business Group, ‘An Overview of the Laws and Legislation that Underpins PNG’ (Web 

Page) <An overview of the laws and legislation that underpin PNG>, Papua New Guinea 2017, 

Oxford Business Group. 
182  Jewellord Nem Singh and Geoffrey C Chen, ‘State-Owned Enterprises and the Political Economy of 

State–State Relations in the Developing World’ (2018) 39(6) Third World Quarterly 1077–1097. 
183  Matteo Landoni, ‘Corporatisation and Internationalisation of State-Owned Enterprises: The Role of 

Institutional Intermediaries’ (2018) 31(2) International Journal of Public Sector Management 221–

24 
184  Charles Hawksley, ‘Papua New Guinea at Thirty: Late Decolonisation and the Political Economy of 

Nation-Building’ (2006) 27(1) Third World Quarterly 161–173. 

https://oxfordbusinessgroup.com/overview/rules-and-regulations-overview-laws-and-legislation-underpin-png
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• Kwato Church Corporation 

• National Housing Corporation 

• Oil Palm Industry Corporation 

• Small Business Development Corporation.185 

2.3.3  Privatisation in PNG 

When nationhood dawned on 16 September 1975, being economically independent was 

a monumental task for the founders of PNG. In 1979, an International Monetary Fund 

(IMF) advisor recommended that the government get the price right in dealing with 

public enterprises.186 This was not implemented, and in 1982, the National Research 

Institute (NRI) again commissioned a study on public enterprises, which concluded that 

they were performing poorly. The study recommended privatisation, but this was not 

acted upon.187 In 1983, a public enterprise reform policy was belatedly unveiled based 

on the 1979 IMF report. It contained various actions to improve the efficiency of public 

enterprises, and by 1987 their performance had improved in absolute terms and returns 

on assets.188 From the mid-1980s to the 1990s, the emphasis was on economic growth.  

The government was cautious in its budgetary policies because a lack of resources 

diminished its ability to play a stabilising role in the economy.189 Waiko articulates that 

by May 1985, ‘80 per cent of the PNG population was still engaged in subsistence 

agriculture’.190 May summarised the first ten years after independence as follows: 

during the first decade or so from independence, economic performance was 

generally satisfactory: although an increase in GDP was minimal, there were 

except for one year, positive; there was a gradual diminishing of dependence 

 
185  John Mugambwa, Harrison Amankwah, and CEP Val Haynes, Commercial and Business 

Organisations Law in Papua New Guinea (Routledge, 2007) 202. 
186  John Millett, ‘Privatisation in Papua New Guinea: Limited Scope, Slow Progress’ (Institute of 

National Affairs Discussion Paper no 56, Port Moresby, 1993). 
187  Michael Trebilcock, ‘Public Enterprises in Papua New Guinea’ (Discussion Paper, Institute of 

National Affairs, Discussion Paper no 9, Port Moresby, 1982). 
188  Alan Whitworth, ‘Public Enterprise Policy in Papua New Guinea’ (Working Paper no 89/1, Canberra: 

ANU, National Centre for Development Studies, 1989). 
189  John Connel, Papua New Guinea: The Struggle for Development (Routledge, 2005). 
190  John Waiko, A Short History of Papua New Guinea (Oxford University Press, 1993). 
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on aid and under the government’s hard kina strategy191 economic 

management was sound.192 

By 1986, the PNG Government had established a viable financial system; the PNG kina 

was exchanged at a rate of K1=AUD1.54, and PNG was greatly assisted by Australian 

budgetary support, resulting in successive governments acting with reasonable fiscal 

restraint.193 According to Turner and Kavanamur: 

in 1989, privatisation was mooted in the Administrative Reform and 

Improvement Programme in a proposed project to prepare a program of 

public enterprise sale and to determine what to do with non-performing 

assets. The structural adjustment loan of 1990 then resulted in the 

establishment of a national privatisation committee. However, progress on 

privatisation was slow and corporatisation was only marginally superior.194 

In PNG, acting on the advice of the World Bank and IMF, one of the many conditions 

of the Structural Adjustment Program (SAP) was for the state to privatise its statutory 

bodies, including basic essential services such as water and electricity. It was hoped that 

taking these services away from the state would increase accountability to clients and 

improve services.195 Accordingly, from 1999 to 2002, the Government of PNG 

embarked on developing and implementing a privatisation policy. When Sir Mekere 

Morauta was voted Prime Minister of PNG in July 1999, he announced that the new 

government would concentrate on national reconstruction and development and would 

work relentlessly to achieve five objectives:  

• restore integrity to our great institutions of the state 

• stabilise the currency 

• restore stability to the national budget  

 
191  On two occasions — in 1983 and 1990 — there were substantial ‘one-off’ devaluations of the Papua 

New Guinea kina against other currencies in response to large shocks, within the framework of the 

‘hard kina strategy: see Ross Garnautt, Monetary Stability or More Devaluation (Web Page 1995) 

<https://crawford.anu.edu.au>. 
192  Ronald James May, The State and Society in Papua New Guinea: The First Twenty-Five Years (ANU 

Press, 2004). 
193  Ibid 144. 
194  Mark Turner and David Kavanamur, ‘Explaining Public Sector Reform Failure: Papua New Guinea 

1975–2001’ in Ronald J May (ed), Policy Making and Implementation: Studies from Papua New 

Guinea (ANU Press, 2009) 15. 
195  Julienne Kaman, ‘Papua New Guinea Privatisation of Water — Eda Ranu’ (Report, 2004) 

<http://economicswebinstitute.org/essays/privatewaterpng.pdf>.  
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• remove obstacles to investment and growth 

• continue the Bougainville peace process.196 

Privatisation began under the government of Mekere Morauta, the only PNG 

Government since independence, according to Gosarevski and others, to have a grasp of 

the country’s economic problems.197 Commenting on the privatisation period, 

Komolong and others claim, ‘the institutional and policy reforms resulted in a) the 

decentralisation of the central government and services to provincial governments, b) 

the corporatisation of state institutions, and c) commodity market deregulation’.198  

Unlike many other developing countries, PNG did not establish many SOEs, and 

several of the ones that were established have since been privatised.199 Privatisation 

occurred in the form of corporatisation as many companies were not completely sold off 

to the private sector except for the Papua New Guinea Banking Corporation.200 

Privatisation and outsourcing were very high on the agenda of the Morauta Government 

to relieve financial burdens on the government and improve the delivery of services.201 

A privatisation commission was established, and the government intended to sell many 

government or quasi-government organisations, including the Papua New Guinea 

Banking Corporation, Air Niugini, Telikom, Elcom, and the Harbours Board.202 

 
196  See ‘Speech by Hon. Sir Mekere Morauta, Kt MP, Prime Minister, “Papua New Guinea’s Time of 

Destiny”’, 14 July 1999 as adopted in Ronald J May, Disorderly Democracy: Political Turbulence 

and Institutional Reform in Papua New Guinea (State Society and Governance in Melanesia, 

2003/03, The Australian National Institute, 2003) 11. 
197  Steven Gosarevski, Helen Hughes and Susan Windybank, ‘Is Papua New Guinea Viable?’ (2004) 

19(1) Pacific Economic Bulletin 134–148. 
198  Miok K Komolong, Eric E Omuru and Adiel N M Babu, ‘The Evolution of the Agriculture Sector in 

PNG’ in Adiel N M Babu and Andy Hall (eds), Capacity Building for Agricultural Research for 

Development: Lessons from Practice in Papua New Guinea (United Nations University, 2012) 40–

54. 
199  Sergei Guriev and William. Megginson, ‘Privatisation: What Have We Learnt?’ (Conference Paper, 

World Bank Annual Bank Conference on Development Economics, January, St Petersburg, 18–19 

January 2006). 
200  Estella Cheung, ‘Dear Mum and Dad’ (2001) 7 Pacific Journalism Review 134–139. 
201  Stewart Firth, ‘A Reflection on South Pacific Regional Security, Mid-2000 to Mid-2001’ (2001) 

36(3) The Journal of Pacific History 277–283. 
202  Colin Hunt, Production, Privatisation and Preservation in Papua New Guinea Forestry, International 

Institute for Environment and Development (IIED, 2001).  
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2.3.4 Progress of Privatisation 

During the entire period of reform, only one fully owned government enterprise was 

privatised.203 It was expected that by the end of 2002, the country would see 

the privatisation of several SOEs, yet only a single SOE, Papua New Guinea Banking 

Corporation (PNGBC), was sold.204 

Most of the SOEs were corporatised and registered under the Companies Act 1997.205 

According to Chand and Yala, ‘progress on privatisation was slow and corporatisation 

was only marginally superior’.206 Proctor supports this by stating, ‘PNG governments 

have stated their support for privatisation, corporatisation and commercialisation, but 

little tangible progress has been made’.207 Although full privatisation was not pursued, 

the state suffered financial losses in trying to embrace corporatisation. For instance, at 

the time of corporatisation, the PNG Government wrote off ELCOM’s (Power Utility 

SOE) K200 million (equivalent to around $60 million) debt to ‘ensure the solvency of 

the newly created corporate entity that henceforth would be subject to the requirements 

of the Companies Act’.208 

In 2020, the Minister for State Enterprises, the Honourable Sasindran Muthuvel, 

revealed his plans to reform Papua New Guinean’s under-capitalised state utilities and 

telecommunications businesses by privatisation.209 Expressing his frustration over PNG 

Power Ltd (PNG SOE in charge of electricity), the Governor of the National Capital 

District, the Honourable Powes Parkop, remarked that PNG power assets in the 

National Capital and Central Province should be offloaded to a private corporate entity 

 
203  David Kavanamur, Henry Okole, Michael Manning and Theodore Levantis, ‘Understanding Reform 

in Papua New Guinea: An Analytical Evaluation’ (Research Paper, Institute of National Affairs, June 

2004). 
204  Lawrence Sause, ‘Problems of Policy Transfer in Public Management Reforms: Some Lessons from 

Papua New Guinea’ (2003) 3(7) Labour and Management in Development Journal 2–17. 
205  Timothy Curtin, ‘Privatisation Policy in Papua New Guinea’ in Ronald J May (ed), Policy Making 

and Implementation: Studies from Papua New Guinea (ANU Press, 2011) 345–368. 
206  Satish Chand and Charles Yala, ‘Economic Policy Making’ in Ronald J May (ed), Policy Making and 

Implementation: Studies from Papua New Guinea (ANU Press, 2011) 41. 
207  Murray Proctor, ‘Structural Adjustment in Papua New Guinea’ (1996) 11(2) Pacific Economic 

Bulletin 109–113. 
208  Satish Chand, ‘Papua New Guinea Economic Survey: Transforming Good Luck into Policies for 

Long-Term Growth’ (2004) 19(1) Pacific Economic Bulletin 1–19.  
209  Business Advantage PNG, ‘Privatisation on the Agenda for Papua New Guinea’s State-Owned 

Enterprises?’ (online at 24 February 2020) <https://www.businessadvantagepng.com/privatisation-

on-the-agenda-for-papua-new-guineas-state-owned-enterprises/>. 
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for better electricity services.210 There have also been calls for the state SOE managing 

water supplies to be privatised because the Water Board is included as an entity to be 

privatised in the ‘White Paper’ on privatisation.211 There is support for privatisation in 

the telecommunications sector212 and the full privatisation of the state aviation company 

Air Niugini.213 

2.3.5  The Future of the PNG Economy 

The biggest economic event in PNG was the commencement of the PNG Liquefied 

Natural Gas Project (PNG LNG) by Exxon Mobil. This project is worth a staggering 

USD19 billion.214 According to economist Dr Paul Barker, during the PNG LNG phase:  

Papua New Guinea has now sustained positive economic growth for over a 

decade, initially marginally above the population growth rate, but building 

up progressively until 2011. The previous decade, by contrast, was one of 

severe swings and troughs, with repeated structural adjustment programs 

applied to address successive fiscal and foreign exchange crises, triggered 

by poor expenditure control and unrealistic expectations, fuelled partly by a 

much-vaunted mineral and oil boom.215 

A study by Cornish and others in 2015 concluded that, after a long period of low growth 

since independence, Papua New Guinea had enjoyed strong growth over the previous 

decade on the back of high resource prices.216 The study stated, ‘Due to the early 

commencement of the Exxon-Mobil PNG LNG project, 2014 real GDP growth is now 

estimated to be 13.3 per cent and 2015 growth at 11.0 per cent’. 

 
210  Post Courier, ‘Parkop Proposes Alternative to Cities Power Woes’ (online at 23 June 2021) 

<https://postcourier.com.pg/parkop-proposes-alternative-to-citys-power-woes/>. 
211  Ibid 181. 
212  Gary Madden and Scott J Savage, ‘Telecommunications Productivity, Catch-Up and Innovation’ 

(1991) 23(1) Telecommunications Policy 65–81. 
213  Oxford Business Group, ‘Papua New Guinea Government Seeks Privatisation of National Air 

Carrier’ (online) <https://oxfordbusinessgroup.com/analysis/taking-government-seeking-privatise-its-

national-air-carrier>. 
214  PNG LNG, Project Overview (Web Page) <https://pnglng.com/About/Project-overview>. 
215  Paul Barker, PNG’s Economy 2014 — Past, Present and Future Prospects, PNG Mining and 

Petroleum Conference (Web Page) 

<http://www.inapng.com/pdf_files/PNG_Mining_Petroleum_Conference_2014.pdf>. 
216  Michael Cornish, Rohan Fox, Stephen Howes, Win Nicholas, Albert Prabhakar and Ani Rova, ‘PNG 

Survey of Recent Developments’ (Discussion Paper, 2014–15, ANU Development Policy, 2015) 

Centre <https://michaelcornish.org/wp-content/uploads/2012/01/PNG-survey-of-recent-

developments-2014-15-Australian-National-University-Michael-Cornish-co-author-Sep-2015.pdf>. 
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After several years of high growth associated with the construction phase of Papua New 

Guinea’s LNG industry, GDP growth rates declined in 2015 and fell further in 2016, 

despite some improvement in commodity prices in the latter half of the year. In 

September 2016, the ADB’s forecast annual GDP growth rate was revised down to 

2.2 per cent, and the forecast deficit was also revised to K3.9 billion (around USD1.2 

billion), 5.9% of GDP.217 

By this stage, PNG was looking to benefit from the discovery of new mining and 

petroleum projects in PNG. Talks were already underway to develop the Gulf LNG 

Project, the P’nyang Gas Project, the Wafi Golpu Gold Project, and the Pandora Gas 

project. However, when Prime Minister James Marape took office in 2019, he embarked 

on a nationalistic approach to the mining and petroleum industry by refusing to renew 

the special mining lease of Barrick and Zijin over the Porgera Gold Mine.218 This has 

sent mixed signals to investors looking to invest in PNG’s resource sector. 

2.4 Conclusion 

In setting the platform for this thesis, the introductory points given in this chapter are 

helpful. From contextualising PNG’s political and economic history, we can see that the 

dominance of British and Australian influence made the Westminster system preferable. 

When the German Army was defeated in World War I, the common law influence 

spread to the former German territories. In formulating the PNG legal system, the 

Constitutional Planning Committee ensured that there was a consensus on the nature of 

the legal system, and the Constitution was drafted in a way that embraced the provision 

and protection of fundamental rights, separation of powers, equality before the law, and 

adherence to the rule of law.  

To fund a colonial government adequately, whether, in New Guinea or British Papua, 

the reliance on natural resources was an important factor. Relying on natural resources 

for survival is an age-old practice. After independence, the economy of PNG is still 

dependent on natural resource extraction, especially minerals and petroleum. With the 

adoption of a system of government based on the rule of law, equality before the law, 

 
217  Ronald May, ‘Papua New Guinea in 2016: Growing Civil Frustration’ (2017) Volume 57 Issue 1 

Asian Survey 194–198. 
218  Tom Westbrook and Tom Daly, ‘Zijin Warns Papua New Guinea of China Anger over End of 

Goldmine Lease’, Reuters (online at 22 February 2021) <https://www.reuters.com/article/barrick-

gold-png-china-idUKL3N2CH18J>. 
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and protection of the law, the founders of PNG perceived a system where the use of 

natural resources would bring communal benefits to the country. With several mining 

operations, together with the oil and gas fields, PNG is at a critical juncture in its 

political and economic timeline. Minerals and petroleum being non-renewable 

resources, it will be beneficial to PNG if the revenue that is generated is used sparingly 

and as a tool to diversify the economy and make it sustainable. This notion of 

maximising the benefits of natural resource extraction emphasises the importance of 

SOEs in the mining and petroleum sectors and how resource revenues are managed. 

Political stability, strong institutional capacity, and the need for continued reforms 

based on concrete information foster good corporate governance practices. Because of 

the peculiarity of SOEs being registered under the Companies Act 1997 but responsible 

to the state, improved governance, in turn, improves public governance, which promotes 

the improved corporate governance of SOEs. 
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CHAPTER THREE: OWNERSHIP AND CONTROL OF MINERALS AND OIL 

AND GAS 

3.1 Introduction 

The question of ownership of land and resources in PNG is necessary as a preliminary 

topic because it deals with the technical aspects of land ownership and the ownership of 

minerals and petroleum. This chapter deal with sub-research question two in discussing 

the ownership of minerals and petroleum in PNG. The chapter states that minerals and 

petroleum are vested in the state. With state ownership of minerals and petroleum, the 

chapter evaluates the position of customary land ownership and its relationship with 

state ownership rights. The different ownership regimes give state-owned enterprises 

(SOEs) in the mining and petroleum sectors legitimacy to deal with revenue generated 

from the extraction of minerals and petroleum.  

The chapter commences by introducing the land tenure system in PNG. This assists in 

distinguishing between alienated state land and customary land. Then the chapter deals 

with the meaning of customary land and the reason minerals and petroleum deposits, 

although found under customary land, are owned by the state. The historical basis of 

state ownership of minerals and petroleum is highlighted and compared with the 

possibility of vesting resource ownership in customary landowners and the reasons 

justifying this approach. This ties in with the overarching aim of the thesis: to bring 

increased benefits to the customary landowners and citizens of PNG. The chapter 

concludes with practical solutions for customary ownership of minerals and petroleum.  

3.2 Land Tenure System in PNG and Customary Ownership of Land 

The Land Act 1996 (PNG) draws a clear demarcation between customary land and state-

owned land. Section 4 of the Act states:  

(1) All land in the country other than customary land is the property of the 

State, subject to any estates, rights, titles or interests in force under any law. 

(2) All estate, right, title and interest other than customary rights in land at 

any time held by a person are held under the State. 
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The land ownership structure in PNG is unique, with 97 per cent of the landmass owned 

under custom while only about 3 per cent is state land or private freehold.219 

Mugambwa confirms that the only land claimed by the Administration was ‘waste and 

vacant land’ (ownerless land) and land purchased from the customary landowners.220 As 

a result of this policy, approximately 97 per cent of land in PNG is held under 

customary tenure, the remainder of state land, of which most is alienated in freehold or 

leasehold.221 Table 1 below shows the broad division of land tenure in PNG. 

Table 1 Broad Divisions of Land Tenure Structure in Papua New Guinea 

 Customary Title Alienated Land Total Area(Ha) 

  State Land Private Freehold  

Land Area(Ha) 46,310,400  
 

870,200  435,100  47,615,700  

Percentage of 

Total 

97% 3%  100% 

Source: Lynne Armitage, ‘Customary Land Tenure in Papua New Guinea’ (2001) citing Lakau 1991:13 

<http://dlc.dlib.indiana.edu/dlc/bitstream/handle/10535/589/armitage.pdf?sequence=1>. 

Customary land is defined as: 

land that is owned or possessed by an automatic citizen or a community of 

automatic citizens by virtue of rights of the proprietary or possessory kind 

that belongs to that citizen or community and arises from and is regulated by 

customs.222  

Analysing the above definition, customary land is communal in a clan or tribe. As a 

prelude to PNG's independence in 1975, a Commission of Inquiry into Land Matters, 

held in 1973, enshrined the central place of collective or corporate ownership of land in 

 
219  Robert D Cooter, ‘Inventing Market Property: The Land Courts of Papua New Guinea’ (1991) 25(4) 

Law and Society Review 759–802. See also Collin Filer and Michael Lowe, ‘One Hundred Years of 

Land Reform in the Gazelle Peninsular’ in Veronica Strang and Mark Busse (eds), Ownership and 

Appropriation (Bloomsbury Publishing, 2011) 149; William Kenny Longgar, ‘Kaugu Gunan Ma 

Kaugu Pia’: My Village and My Land: The Theological Significance of Land in the New Guinea 

Islands of Papua New Guinea (Melanesian Institute, 2009) 132. 
220  John Mugambwa, ‘A Comparative Analysis of Land Tenure Law in Uganda and Papua New Guinea’ 

(2007) 11(1) Journal of South Pacific Law 40. 
221  Ibid. 
222  Section 2, Land Act 1994. See also Rudolph James, Land Law and Policy in Papua New Guinea 

(University of Papua New Guinea Press, 1985) 33. 
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PNG as one of the defining features of customary land ownership.223 Trebilock explains 

this type of communal ownership as group land rights that tend to be focused on sub-

clans and lineages (typically patrilineal or matrilineal) or hamlets and villages (with 

membership numbering from a few dozen to a few hundred).224 Koczberski and others 

identify two common sets of general principles of land ownership across the country: 

firstly, exclusive individual ownership of land was rare as nearly all land was vested in 

landholding groups grounded in kinship; and secondly, principles of customary land 

tenure were pragmatic, which ensured most people had sufficient access to land to meet 

their livelihood requirements (food, materials for shelter, and cultural needs).225 This 

meant that individuals owned land as part of a tribe or clan.  

The land has a strong connection with the indigenous people of PNG and other Pacific 

Islanders. Man and land in PNG are inseparable, and the association between the two is 

at the heart of the economic, cultural, and spiritual foundations of society, which 

invariably underpins the individual’s and group’s sense of social identity and 

belonging.226 This is best summarised in the words of a person from the Autonomous 

Region of Bougainville (AROB) in response to the Australian Administration claiming 

his land: 

the land is our life. The land is our physical life-food and sustenance. The 

land is our social life, it is marriage; it is our only world. When you take our 

land, you cut away the very heart of our existence. We have little or no 

experience of social survival detached from land. For us to be landless is a 

nightmare which no dollar in our pocket or dollar in the bank will allay; we 

are a threatened people.227 

 
223  James F Weiner, ‘The Incorporated What Group: Ethnographic, Economic and Ideological 

Perspectives on Customary Land Ownership in Contemporary Papua New Guinea’ (2013) 23(1) 

Anthropological Forum 94–106. 
224  Michael John Trebilcock, ‘Customary Land Law Reform in Papua New Guinea: Law Economics and 

Property Rights in a Traditional Culture’ (1983) 9 (1) The Adelaide Law Review 191. 
225  Gina Koczberski, George N Curry and Jesse Anjen, ‘Changing Land Tenure and Informal Land 

Markets in the Oil Palm Frontier Regions of Papua New Guinea: The Challenge for Land Reform’ 

(2012) 43(2) Australian Geographer 181–196. 
226  Lepani Karigawa, ‘Eroding Fabrics of Communal Land Ownership in Papua New Guinea’ (2018) 

Vol 3(4) International Journal of Environment, Agriculture and Biotechnology 1353–1364. 
227  John Dove, Theodore Miriung and Melchior Togolo, Mining Bitterness in PNG in Peter Sack (ed), 

Problem of Choice: Land in Papua New Guinea’s Future (ANU Press, 1974) 182. 
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The crucial point here is how ‘land’ in PNG is defined. James highlights, ‘for general 

law, the common law definition has been adopted’.228 The word land enjoyed an 

expansive meaning under common law following the sixteenth-century maxim, cuius 

est solum euis est usque ad coelum et ad inferos (the owner of the soil owns everything 

up to the sky and down to the centre of the earth).229Land involves much more than just 

rights to the surface level of the soil and can encapsulate rights both above and below 

the soil’.230At common law, it is presumed that the owner of the land is entitled to all 

that lies above or below the surface’.231 In a recent case, Bocardo SA v Star Energy UK 

Onshore Limited,232 the UK Supreme Court held that the landowner is the owner of the 

strata beneath, including any minerals found, unless a conveyance at common law, or a 

statute, has alienated it to someone else. 

The legal ownership of minerals and petroleum located under customary land is 

currently a hotly contested issue in PNG.233 From the above definition as a standalone 

authority, whatever is found under the land in PNG, including minerals and petroleum, 

should be owned by the customary landowners. However, a stumbling block to this 

assertion is the concept of Crown minerals. Under common law, gold and silver were 

vested in the Crown as Crown or royal minerals.234 In her discussion of the above 

maxim, Hepburn explains: 

the maxim states that the person who owns the land owns everything down 

to the centre of the earth. Except for silver and gold which are vested in the 

crown by virtue originally of the R v Earl of Northumberland (Case of 

Mines) (1568) 1 Plowd 310.235 

 
228  This definition was consistent with the Interpretation (Interim Provisions) Act No 91 of 1975, Real 

Property Act, s5; Land Registration Act, s4 and the unifying statute, Land Registration Act No 2 of 

1981. 
229  See D Benjamin Barros, Anna P Hemingway and Shelley Cavalieri, Property Law (Walters Kluwer, 

2020) 81; Barbara Bogusz and Roger Sexton, Complete Land Law: Text, Cases, and Materials 

(Oxford University Press, 2019) 4. 
230  Chris Bevan, Land Law (Oxford University Press, 2018) 5. 
231  Ullah Secher and Alex Amankwah, ‘Native Title, Crown Property and Resources: Post-Mabo 

Judicial Interpretations of Statutory Declarations and Statutory Vesting Provisions’ (2002) 9 James 

Cook University Law Review 109. 
232  (2011)1 AC 380, 27 para 13. 
233  Charles Haynes, ‘The Ownership of Minerals and Petroleum in PNG’ (1994) 1 Australasian Journal 

of Natural Resource Law and Policy 33–92. 
234  George Williams and Andrew Lynch, ‘The High Court on Constitutional Law: The 2010 Term’ 

(2011) 34(3) UNSW Law Journal Volume 1014. 
235  Samantha Hepburn, Mining and Energy Law (Cambridge University Press, 2015). 

https://www.google.com.au/search?hl=en&q=inauthor:%22D.+Benjamin+Barros%22&tbm=bks
https://www.google.com.au/search?hl=en&q=inauthor:%22Anna+P.+Hemingway%22&tbm=bks
https://www.google.com.au/search?hl=en&q=inauthor:%22Shelley+Cavalieri%22&tbm=bks
https://www.google.com.au/search?hl=en&q=inauthor:%22Barbara+Bogusz%22&tbm=bks
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There now exists the idea that the definition of land under the common law is subject to 

the exercise of the Crown’s claim for gold and silver. This notion in the context of PNG 

is problematic because land ownership was communal and not subject to any other 

foreign entity. These mine pits and oil and gas wells are located on customary land — 

usually gardening and hunting grounds.236 Indigenous Papua New Guineans recognised 

the intrinsic value of resources found under the land, as studies have shown. Hughes 

concluded that ‘pigments, especially blue pigment, and mineral oils were exchanged 

only within the region. Good quality stone axes were the special product of the Jimi, 

made by Melpa speakers using fine-grained hornfels metasediments; they traded them 

in every direction’.237 Bain and others also shed light on the fact that stone axes were 

quarried by primitive stone-age miners,238 which is supported by Burton, who claimed 

there were quarries in the Western Highlands Province of PNG.239 

3.3 Ownership Regime of Minerals and Petroleum 

The current legislation regulating the mining and petroleum industry in Papua New 

Guinea vests the ownership provisions of minerals and petroleum in the state. Section 5 

of the Mining Act 1992 stipulates: 

5. MINERALS THE PROPERTY OF THE STATE. 

(1) All minerals existing on, in, or below the surface of any land in Papua 

New Guinea, including any minerals contained in any water lying on any 

land in Papua New Guinea are the property of the State. 

(2) Nothing in Subsection (1) shall be construed as an additional acquisition 

of property in relation to Section 53 of the Constitution beyond that which 

prevailed under the repealed Acts and all previous Acts. 

While section 6 of the Oil and Gas Act 1998 states: 

6. PETROLEUM THE PROPERTY OF THE STATE. 

 (1) Subject to this Act, but notwithstanding anything contained in any other 

law or in any grant, instrument of title or other document, all petroleum and 

 
236  Refer to for comprehensive maps of the previous and current location of Mineral and Petroleum 

activities in Papua New Guinea: <http://pngchamberminpet.com.pg/mining-in-png/>. 
237  Ian Hughes, New Guinea Stone Age Trade: The Geography and Ecology of Traffic in the Interior 

(Terra Australis 3, Australian National University, Canberra, 1977) 13. 
238  J H C Bain, D E Mackenzie and Roderick J Ryburn, Geology of the Kubor Anticline: Central 

Highlands of Papua New Guinea (Australian Government Publishing Services, 1975) 106. 
239  John Burton, ‘Axe Makers of the Waghi’ (PhD Thesis, Australian National University 1984). 

http://pngchamberminpet.com.pg/mining-in-png/%3c
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helium at or below the surface of any land is and shall be deemed at all 

times to have been, the property of the State.  

(2) Nothing in Subsection (1) shall be construed as an additional acquisition 

of property in relation to Section 53 of the Constitution beyond that which 

prevailed under the former Act and all previous Acts.  

The concept of state ownership of minerals and petroleum resources found under land is 

very much a common law concept. In Regina v Earl of Northumberland (Case of 

Mines),240 the court established that gold and silver found on the surface or in the 

subsoil belonged to the state.241 This case established that all mines of gold and silver 

(whether situated on public or private land) belonged to the Crown, together with the 

power to enter, dig and remove the ores and such other powers as were necessary to 

effect this purpose.242 This concept has been transplanted to former colonies of the 

United Kingdom. In PNG, right after independence, the Mining Act of 1977 vested 

ownership of minerals and petroleum in the state. This legislation was, however, 

repealed to make way for the two Acts currently in existence (Mining Act 1992 and Oil 

and Gas Act 1998). These two statutes, especially concerning the issue of resource 

ownership, are transplants of Australian legislation drafted during the colonial era. 

Ongwamuhana and Regan explain: 

The law that regulates ownership of minerals in PNG is the Mining Act 1977 

(PNG). This Act consolidates previous legislation: the Papua Mining 

Ordinance 1928 and the New Guinea Mining Ordinance 1938. Both laws 

are derived from mining legislation in Australia and reserve to the state the 

ownership of all minerals. In proclaiming the ownership by the state of all 

minerals, the Mining Act 1977 (PNG) largely adopted the wording of the 

New Guinea Mining Ordinance 1938.243 

Vesting ownership of minerals and petroleum in the state is an age-old practice. Ryan 

highlights that ‘English law, like the Roman law, recognises the principle of royal 

mines, which are mines of gold and silver. Ownership of these mines and metals has 

 
240  (1568) Plow 310;75 ER 472. 
241  Lynden Griggs and Rick Snell, ‘Property Boundaries and Incidental Rights Attached to the 

Ownership of Land in Tasmania’ (1991) 10(3) University of Tasmania Law Review 256–286, 257. 
242  Adrian J Bradbrook, ‘Relevance of the Cujus Est Solum Doctrine to the Surface Landowner’s Claims 

to Natural Resources Located above and beneath the Land’ (1987) 11 Adelaide Law Review 462, 462. 
243  Kibuta Ongwamuhana and Anthony Regan, ‘Ownership of Minerals and Petroleum in Papua New 

Guinea: The Genesis and Nature of the Legal Controversy’ (1991) QUT Law Journal 109–126, 110. 
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always been claimed by the Crown through its Royal Prerogative’.244 Under common 

law, items of gold and silver found hidden beneath the surface belonged to the 

Crown.245 In his justification of the common law ownership of minerals, Flomenhoft 

suggests that ‘British Commonwealth countries allocate mineral title to the state (or 

crown) and not to individuals’.246 The reasoning for this practice, as suggested by 

Lindley, is that ‘these minerals are by nature public property … to be used and regulated 

in such a way as to conduce most to the general interest of society’.247 Ostrom 

substantiates communal ownership of minerals and asserts that governance of common 

resources has been carried out successfully by many communities historically.248 These 

sentiments are captured in the National Goals and Directive Principles listed in the 

preamble of the PNG Constitution. Goal number 4 reads:  

We declare our fourth goal to be for Papua New Guinea’s natural resources 

and environment to be conserved and used for the collective benefit of us all 

and be replenished for the benefit of future generations.249 

3.4 Conflict of Custom and Statutory Ownership of Minerals and Petroleum 

There is an argument that legal transplants that vest the ownership provisions of 

minerals and petroleum in the state, copied and pasted to PNG, are incompatible with 

the PNG Constitution and customary law. The provision vesting ownership of minerals 

and petroleum in the state does not apply to PNG because it contradicts existing 

provisions in the PNG Constitution that recognise customary law as the source of 

law.250 The Constitution also jealously guards the right to private property.251 The case 

of ownership of land under customary practices is one dear to all indigenous citizens 

because of the unique bond between the people and the land. They see the land as the 

 
244  Barry Ryan, ‘The Law Surrounding Miners Right: Origin of the Mining Law of Queensland’ (1974) 

9 Journal of the Royal Historical Society of Queensland 101, 108. 
245  Sandra Clarke and Sarah Greer, Law and Directions (Oxford University Press, 2020) 24. 
246  Gary Flomenhoft, ‘Historical and Empirical Basis for Communal Title in Minerals at the National 

Level: Does Ownership Matter for Human Development?’ (2018) Vol 10 No 6 Sustainability 10, 

1958. 
247  Curtis Holbrook Lindley, A Treatise on the American Law Relating to Mines and Mineral Lands 

within the Public Land States and Territories and Governing the Acquisition and Enjoyment of 

Mining Rights in Lands of the Public Domain (Bancroft-Whitney Company, 1897). 
248  Elinor Ostrom, Governing the Commons: The Evolution of Institutions for Collective Action 

(Cambridge University Press, 1990) 248–249. 
249  Preamble of the Constitution of the Independent State of Papua New Guinea. 
250  Glen Mola Pumuye, ‘Legal Transplants: A Conflict of Statutory Law and Customary Law in Papua 

New Guinea’ (2017) Vol 4 Issue 2 Summer 2017 (IALS Student Law Review) 31–37. 
251  Section 54 of the PNG Constitution provides for the unjust deprivation of property. 
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source of their livelihood and sustenance. In the renowned case of Mabo and Others v 

Queensland (No 2),252 the High Court of Australia held that the doctrine of terra nullius, 

which imported all laws of England to a new land, did not apply in circumstances where 

there were already inhabitants present. The source of native title was the traditional 

connection to or occupation of the land. 

It is important to establish that, pre-Mabo, the effect of the English doctrine of tenure in 

Australia was that, upon settlement, the Crown acquired absolute beneficial ownership 

of all land in Australia.253 In the Mabo case, the High Court held that the basis of native 

title is the traditional occupation of, or connection with, the land by Aboriginal 

people.254 

The legal transplants (laws related to ownership of mining and petroleum vested in the 

state) did not in any way, manner, or form acknowledge that right. Most mining and 

petroleum projects existing before 1975 and today are not located on state-owned 

alienated land or private freeholds but customary land. Jackson claims: 

well over ninety per cent of the land remains in customary tenure and 

consequently, local land-use right holders even if they are penniless do have 

a major influence on any mining projects on their land.255  

Bainton and others crystallise the relations between landowners and mining and 

petroleum operations by stating: 

Unlike many other post-colonial nations, the indigenous inhabitants of PNG 

have more or less retained customary ownership over their ancestral lands, 

which means that the vast bulk of the nation’s landmass remains under 

customary forms of tenure and communities exercise greater rights over the 

extractive activities occurring on their ancestral lands.256 

Adopting a legal transplant that contradicts the Constitution of PNG is an error 

committed in the drafting process of the mining and petroleum legislation. To this date, 

there has not been a legal challenge to the ownership provisions, although several cases 

 
252  (1992) 175 CLR 1; (1992) HCA 23, para 2. 
253  Ula Secher, Aboriginal Customary Law (Hart Publishing, 2014) 38. 
254  Justice Carter, Native Tittle and Land Law: The Laws of Australia (Thomas Reuters, 2016) 18. 
255  Richard Jackson, ‘Hydrocarbon Development and Customary Land Users in Papua New Guinea’ 

(1991) 76(3) Geography 263–265, 263.  
256  Nicholas Bainton et al, ‘Land, Labour and Capital: Small and Large-Scale Miners in Papua New 

Guinea’ (2020) 68 Resources Policy 2. 

http://www.austlii.edu.au/au/cases/cth/high_ct/175clr1.html
http://www.austlii.edu.au/au/cases/cth/HCA/1992/23.html
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dealing with the matter have been dismissed at the preliminary stage, and the courts 

were not allowed to deal with a substantive case.257 

If the ownership provisions of the mining and petroleum legislation are contrary to 

fundamental principles in PNG, it is a transplant adopted in error. Given today’s 

context, the arguments about the constitutionality of the state’s ownership have a legal 

basis and can be used to challenge the ownership provisions. 

3.5 Adverse Effects of State Ownership of Mining and Petroleum 

The reason ownership of mining and petroleum resources dominates discussions in 

PNG is because of the adverse effects faced by customary landowners and the citizens 

of PNG.258 The concept of mineral and petroleum extraction entails the notion of 

financial prosperity and development in all aspects of the word. Unfortunately, the 

correlation between the extraction of minerals and petroleum with revenue generation 

and application to alleviate citizens’ lifestyles is missing, and PNG has performed 

poorly in its economic management.259 The following paragraphs highlight the adverse 

effects of vesting ownership of mining and petroleum in the state. 

3.5.1 Interests of Customary Landowners Not Protected 

The idea of a central government making decisions in the capital city over customary 

land is a foreign concept to Papua New Guineans. The modern state is in many respects 

seen as an alien or stranger by the silent customary landowners in the rural areas of 

PNG.260 In the words of former Papua New Guinean judge of the National Court and 

Attorney-General Sir Bernard Narokobi concerning state ownership of minerals and 

petroleum he stated: ‘as a Minister for State and Attorney-General the law is correct but 

as a native or a villager that is not correct, I will not agree to it’.261 A current judge of 

the PNG National Court, Justice Polume-Kiele, asserts: 

 
257  Donigi v The Independent State of PNG (unreported), Originating Summons No 207 of 1990 and 

Paterson Lowa and Ors v Wapula Akipe and Ors (unreported) Supreme Court Appeal 19, 32, 36 and 

60 of 1991. 
258  Colin Filer and Martha Macintyre, ‘Grass Roots and Deep Holes: Community Responses to Mining 

in Melanesia’ (2006) 18(2) The Contemporary Pacific 215–231. 
259  Glenn Banks, ‘Resource and Conflict in the Asia Pacific Region: Linking Resources and Conflict the 

Melanesian Way’ (2005) 20(1) Pacific Economic Bulletin 185–191. 
260  Andrew L Lakau ‘Customary Land Tenure, Customary Landowners and the Proposals for Customary 

Land Reform in Papua New Guinea’ (1997) 7(4) Anthropological Forum 529–547. 
261  Ibid 202. 
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Papua New Guineans do not accept the law vesting ownership of minerals 

and petroleum in the State and have difficulties reconciling the concept of 

ownership with the customary/traditional way of life, which maintains the 

clans should be the primary arbiter of rights.262  

This rejection of state ownership, especially when the best interests of the people are not 

being served and the benefits are not being shared equally, led to the Bougainville 

crisis.263 This crisis left an indelible stain on the democratic history of PNG, and its 

effects will linger for decades to come.264 Although the causes of the civil war between 

the AROB and the PNG Central Government are complex, one fundamental reason for 

the conflict was that Bougainville landowners were not happy with the environmental 

degradation caused by the Panguna Mine.265 The Panguna Mine was a copper and gold 

mine operated by Rio Tinto under the company Bougainville Copper Limited (BCL), 

which commenced production in 1972.266 

The damage to the ecosystem was immense. According to one researcher:  

BCL discharged the open-cast tailings as cheaply as possible by dumping 

them into the Jaba river valley and its tributary the Kawerong … Noxious 

wastes including cyanides and heavy metals from the copper and gold 

concentration process were discharged into the river system. These have 

destroyed most marine life in the estuary where freshwater fish also breed.267 

After landowners demanded compensation for the environmental damage caused by 

BCL’s operations, both BCL nor the Papua New Guinean Government provide any 

compensation.268 The issue escalated in 1989, with protests erupting in Bougainville. 

 
262  Hitelai Polume-Kiele, ‘The Governance of Natural Resources: Issues Affecting Better Management 

of Revenues and Distribution of Benefits within Papua New Guinea’ (2014) International Journal of 

Rural Law and Policy 1. 
263  David Lea, ‘The Bougainville Crisis and the Hermeneutics of Distributive Justice’ (1994) 19(1) 

Alternatives 122, 15. 
264  Kristian Lasslett, ‘State Crime by Proxy: Australia and the Bougainville Conflict’ (2012) 52(4) 

British Journal of Criminology 705–723. 
265  Jack Linnett, ‘Grievances in Bougainville: Analysing the Impact of Natural Resources in Conflict’ 

(2009) Vol 2 POLIS Journal.  
266  Don Vernon, ‘The Panguna Mine’ in Anthony Regan and Helga Griffin (eds), Bougainville before 

the Conflict (Pandanus Books, 2005). 
267  Alastair McIntosh, ‘The Bougainville Crisis: A South Pacific Crofters Wars’ (1990) No 4 Radical 

Scotland 18–22.  
268  Peter Polomka, Francis Ona, Rabbie Namaliu, Moses Havini, John Connell, Eugene Ogan, Ric 

Smith, and Mathew Neuhaus, Bougainville, Perspectives on a Crisis (Australian National University, 
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Several attacks ensued by the Bougainville Revolutionary Army on the mining 

infrastructure, which resulted in the closing of the Panguna Mine in May 1989.269 The 

government deployed the Papua New Guinea Defence Force to crush the uprising, but 

unfortunately, a civil war broke out that lasted for almost a decade (1989–1998).270 

A similar scenario has occurred with Ok Tedi Mining Limited (OTML), a subsidiary of 

BHP Billiton operating in the Western Province of PNG since 1981.271 Ok Tedi is a 

gold and copper mine located in the Western Province of PNG.272 Created in 1981, the 

Ok Tedi Mine was one of the first mining projects of the post-colonial government of 

PNG.273 Through the mine, substantial environmental destruction was caused to forests 

and river systems surrounding the mine.274 Kirsch concluded in a study that ‘Ok Tedi 

had been turned into a 75-kilometre long sewage canal with an overflow of sediments; 

trees along the Ok Tedi river became affected by pollution and gardens along the river 

flood plain were destroyed by mine tailings’,275 while Campbell stated, ‘waste rocks 

were directly dumped into local creeks via failing dumps causing substantial 

environmental destruction’.276 In a study by Kirsch, summarised the environmental 

effects in the following words: 

Rivers that once ran green and clear have been transformed into muddy 

torrents the colour of coffee with milk. Three decades of mining have 

transformed the verdant landscape along the river corridor into a moonscape 

of grey tailings … birds in the river and forests are gone and the fish 

population has been drastically reduced in number and biodiversity.277 

 
1990). See also Charlie K Brooks, ‘Killing the Goose That Laid the Golden Eggs — The Story of the 

Panguna Mine, Bougainville Island, Papua New Guinea’ (1991) 3(1) Terra Nova 98–102. 
269  Kristian Lasslett, State Crime on the Margins of Empire (Pluto Press, 2014) 200. 
270  John Henderson, ‘Will the Peace Last?’ (1998) New Zealand International Law Review. 
271  Aviva Imhof, ‘The Big, Ugly Australian Goes to Ok Tedi’ (1996) 17(3) Multinational Monitor 15–

18. 
272  Emma Gilberthorpe, ‘Community Development in Ok Tedi, Papua New Guinea: The Role of 

Anthropology in the Extractive Industries’ (2013) 48(3) Community Development Journal 466–483. 
273  David Hyndman, ‘Academic Responsibilities and Representation of the Ok Tedi Crisis in 

Postcolonial Papua New Guinea’ (2021) The Contemporary Pacific 33–54. 
274  Gavin Hilson, ‘An Overview of Land Use Conflicts in Mining Communities’ (2002) 19(1) Land Use 

Policy 65–73. 
275  Stuart Kirsch, ‘Indigenous Movements and the Risks of Counter Globalisation: Tracking the 

Campaign against Papua New Guinea’s Ok Tedi Mine’ (2007) 34(2) American Ethnologist 303–321. 
276  Ian Campbell, ‘Science, Governance and Environmental Impacts of Mines in Developing Countries: 

Lessons from Ok Tedi in Papua New Guinea’ in R Quentin Grafton and Karen Hussey (eds), Water 

Resources Planning and Management (Cambridge University Press, 2011). 
277  Stuart Kirsch, Mining Capitalism (University of California Press, 2014). 
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In a class action in the 1990s, thirty thousand landowners sued BHP in the Victorian 

Supreme Court in Melbourne.278 A negotiated settlement worth approximately 

AUD$500 million in compensation and involving commitments to tailings containment 

was reached in June 1996.279 BHP intended to close the mine altogether, but it later 

agreed to dispose of its shares in OTML after the government and affected landowners 

lobbied for its continued operation, citing its social and economic benefits.280 

3.5.2 Minimal Monetary Benefits  

Even with the extraction of minerals and petroleum, the landowners acquired minimal 

benefits. PNG can certainly be regarded as a resource nation, but, like many other 

resource-dependent nations, it has struggled to convert its mineral wealth into forms of 

economic development that can benefit the broad mass of the population.281 Mining and 

petroleum extraction have risen markedly, but the general level of service provided to 

the country has not improved.282 Commenting on landowner benefits from the mining 

and petroleum industry, Toft concluded that ‘the silent majority of owners do not 

receive the benefits that they are due and only a few managers and directors receive 

most of the benefits’.283  

Table 2 Ownership of Four Mining and Petroleum Projects in PNG in 2017 

Mining and Petroleum Projects in PNG Ownership Structure (100%) 

• PNG LNG Project284 ExxonMobil 33.2% 

Oil Search Limited 29%  

 
278  See Amaechi Nwokoo, ‘The Trade Off between a Country’s Obligation to Protect the Environmental 

Rights of Its Citizens and Its Desire to Maximise the Economic Benefits That Flow from Mining 

Operations — The Ok Tedi Saga’ in Elizabeth Bastida, Thomas Waelde, Janet Warden Fernadez 

(eds), International and Comparative Mineral Law and Policy (Kluwer Law International, 2005) 960. 

See Michael Cannon, That Disreputable Firm: The Inside Story of Slater and Gordon (Melbourne 

University Press, 1998). 
279  Carnegie Council for Ethics in International affairs, An Incomplete Victory Ok Tedi (Web Page 6 

April 2000) <https://www.carnegiecouncil.org/publications/archive/dialogue/2_02/articles/614>. 
280  See Tim Offor and Barbara Sharp, ‘Turing a Benefit Agreement into Practical Development: A Case 

Study of Papua New Guinea Development Foundation’ in Marcia Langton and Judy Longbottom 

(eds), Community Features, Legal Architecture, Foundations for Indigenous People in the Global 

Mining Boom (Routledge, 2012) 213. 
281  United Nations Development Program, ‘From Wealth to Wellbeing: Translating Resource Revenue 

into Sustainable Human Development’ (PNG 2014 National Human Development Report, 2014). 
282  John Fallon, Craig Sugden and Allan C Cook, Papua New Guinea: Coping with Shocks and 

Achieving Broad Based Economic Development (Australian Agency for International Development, 

1998) 180. 
283  Susan Toft, Compensation for Resource Development in Papua New Guinea (Law Reform 

Commission, 1997) 91. 
284  PNG LNG Project (Web Page 6 June 2020) <https://pnglng.com/About/Co-venturers>. 

https://www.carnegiecouncil.org/publications/archive/dialogue/2_02/articles/614
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 Kumul Petroleum Holdings 16.8% 

Santos 13.5% 

JX Nippon Oil and Gas Exploration 4.7% 

LANDOWNERS 2.8% 

 

 

 

• Barrick Porgera285 Barrick Nuigini Ltd 95% 

 Enga Provincial Government 2.5% 

 LANDOWNERS 2.5% 

 

• Tolukuma Gold Mine286 Asidokona Mining Resources Pty Limited 98% 

 LANDOWNERS 2% 

 

• Gobe Oil287 Oil Search Ltd 36.36% 

 SH Petroleum Ltd 40.15% 

 Santos 15.92% 

 Cue PNG 5.57 

 LANDOWNERS 2.0% 

Ownership Structure of the Same Four Mines 2022 

Mining and Petroleum Projects in PNG Ownership Structure (100%) 

• PNG LNG Project288 ExxonMobil 33.2% 

Oil Search Limited 29% 

Kumul Petroleum Holdings 16.8% 

Santos 13.5% 

JX Nippon Oil and Gas Exploration 4.7% 

LANDOWNERS (MRDC) 2.8% 

 

 

 

 

 

• Barrick Porgera289 Barrick Nuigini Ltd 41% 

 State of PNG, Enga Provincial Government, 

LANDOWNERS 59% 

 

• Tolukuma Gold Mine290 Kumul Minerals Holdings Limited. 

 LANDOWNERS 2% 

 

• Gobe Oil291 Oil Search Ltd 36.36% 

 SH Petroleum Ltd 40.15% 

 Santos 15.92% 

 
285  Barrick PJV (Web Page 6 June 2020) <http://www.barrick.com/operations/porgera/default.aspx>. 
286  Tolukuma Gold Mine (Web Page) <https://ramumine.wordpress.com/tag/tolukuma-mine/>. 
287  Gobe Oil (Web Page 6 June 2020) <http://papuanosl-app.azurewebsites.net/Our-Activities/Operated-

PNG-Production-Overview/Gobe.html>.  
288  PNG LNG Project (Web Page February 2022) <https://pnglng.com/About/Co-venturers>. 
289  Barrick PJV (Web Page February 2022) 

<https://www.barrick.com/English/operations/porgera/default.aspx>. 
290  Tolukuma Gold Mine (Web Page) <https://ramumine.wordpress.com/tag/tolukuma-mine/>. 
291  Gobe Oil PDL 3 ownership of majority shares will be transferred to Santos after the merger of Oil 

Search Limited and Santos. However, the landowners still own a 2% share managed by MRDC. 

http://www.barrick.com/operations/porgera/default.aspx%3e
https://ramumine.wordpress.com/tag/tolukuma-mine/%3e
http://papuanosl-app.azurewebsites.net/Our-Activities/Operated-PNG-Production-Overview/Gobe.html%3c
http://papuanosl-app.azurewebsites.net/Our-Activities/Operated-PNG-Production-Overview/Gobe.html%3c
https://pnglng.com/About/Co-venturers%3c.
https://www.barrick.com/English/operations/porgera/default.aspx%3e.
https://ramumine.wordpress.com/tag/tolukuma-mine/%3e
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 Cue PNG 5.57 

 LANDOWNERS 2.0% 

Source: Glen Mola Pumuye, "Legal Transplants: A Conflict of Statutory Law and Customary Law in 

Papua New Guinea" (2017) (4)2 IALS Student L Rev 31. 

From the above figures, it can be seen that a minimum percentage of ownership is given 

to the national and provincial governments together with the customary landowners.292 

A study by Blazey and Perkish about the benefits of the use of customary land 

concluded: 

Papua New Guinea has a history of abuse and corruption by government 

bodies and foreign investors. Land ownership rights have been challenged 

by logging and mining industries that seek to gain economic benefit from 

PNG’s natural resources. Residents who have expressed difficulty in 

exercising their rights have recouped few tangible benefits and see little 

improvement in their standard of living.293 

If customary land is a source of sustenance for the people and mining and petroleum 

extraction renders it completely unhabitable, coupled with the minimal benefits received 

by the citizens, the customary landowners of PNG are not fully benefitting from the 

revenue generated from the extraction of minerals and petroleum. The state is the sole 

shareholder in KMHL and KPHL and all previously created SOEs. However, as shown 

above, there is little improvement in the standard of living of Papua New Guineans. It is 

difficult to point to where public assets (such as physical infrastructure) and social 

assets (such as education and health) have benefited from the large government 

revenues received from mining over the past thirty years.294 Feeny captures the 

struggles in these words:  

despite a rich natural resource endowment and receiving large amounts of 

foreign aid, Papua New Guinea has failed to prosper. The country performs 

very poorly in comparison to its South Pacific neighbours for many 

indicators of well-being. Life expectancy is the lowest in the Pacific and 

 
292  The Porgera Gold Mine lease was refused renewal under the Marape Government. The agreements 

were renegotiated, and the state acquired a 51% majority interest. 
293  Patricia Blazey and Stephanie Perkiss, ‘The Empowerment of Papua New Guinea’s Tribes People: 

Overcoming the Challenges of Foreign Investment Projects’ (2016) Vol 22 No 2 Australian Journal 

of International Studies.  
294  Charles Yala and Ronald Duncan, ‘Microeconomic Reform in Papua New Guinea: The Big 

Challenge’ (2006) 21 Pacific Economic Bulletin 1–13. 
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only a little over half of the adult population is literate. In the crucial area of 

health, some indicators have deteriorated during the last decade.295 

Landowner complaints about benefits have dominated domestic and international 

media. In 2018, SBS featured a story about PNG landowners complaining that, despite 

the gas flowing since 2014, landowners in Hela Province were yet to receive royalty 

payments. This failure has resulted in escalating tensions, tribal violence, and instances 

of hostage-taking, blockades and sabotage.296 In Porgera Gold Mine, landowners have 

told the government not to renew the mining lease for Barrick Ltd because the mine has 

caused irreparable environmental damage and rights abuses, which include failure to 

compensate victims of abuses or to resettle those displaced by the operation of the 

mine.297 In the book by Doussett and Nayral concerning the Hidden Valley Mine in 

Bulolo, Morobe Province, the authors claim each land-owning family gets a mere K500 

(AUD200) annually, which led them to close down the construction of a road when the 

contract was not given to a local company.298 

3.5.3 Conversations on Possible Reforms Recognising Customary Ownership 

In reaching a utopian agreement that works for landowners, there is a possibility of 

substituting state ownership of minerals for customary ownership of minerals and 

petroleum. Nonggorr believes it makes no difference if the ownership of resources is 

vested in the state or landowners. If ownership is vested in the landowners, legislation 

may regulate their development just as regulation regulates the use of the surface soil as 

land.299 The current PNG Prime Minister, James Marape, has been vocal about making 

changes to outdated resource laws that have failed to deliver.300 The following 

paragraphs describe how to change the resource laws to allow customary ownership of 

minerals and petroleum. 

 
295  Ibid 162. 
296  PNG Gas Project May Spark New Civil War, SBS News (online at 11 May 2018) 

<https://www.sbs.com.au/news>. 
297  Johny Bladez, ‘PNG Landowners Push for Miners Exit from Porgera’, Radio New Zealand (online at 

9 October 2018) <https://www.rnz.co.nz/international>. 
298  Laurent Dousset and Melissa Nayral, Pacific Realities: Changing Perspective on Resistance and 

Reliance (Berghahn, 2019). 
299  Ibid 202. 
300  Ben Packham, ‘New Leader Pledges to Tweak Resource Laws for the People’, The Australian (online 

at 31 May 2019) <https://theaustralian.com.au>. 
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3.5.3.1 Bring a Constitutional Reference by a Person with Locus Standi 

Under sections 18, 19 and 162(1)(a) of the PNG Constitution, the Supreme Court, as the 

highest court in PNG, is vested with the power to review laws based on their 

constitutionality. Section 18 reads, ‘Subject to this Constitution, the Supreme Court has 

original jurisdiction, to the exclusion of other courts, as to any question relating to the 

interpretation or application of any provision of a Constitutional Law’.301 The main 

requirement to satisfy in the preliminary stage is the issue of standing. As reiterated in 

section 19 of the PNG Constitution, the Parliament, the Head of State, Law Officers, 

Members of Parliament, and Provincial Governments have standing.  

In the Supreme Court case of SCR No 4 of 1980: Re Petition of Michael Thomas 

Somare, the court held the common law standing rules are inapplicable and should only 

be used, by way of analogy, when an applicant has sufficient interests in that to which 

the application relates. The test of ‘sufficient interests’ is objective.302 Kwa notes that 

‘the judiciary is mandated by the constitution to guard against any abuse or exploitation 

by those who are in power’.303 The judiciary of PNG, as the last beacon of hope, must 

defend the Constitution and declare all laws passed by the legislature as unconstitutional 

to the extent of their inconsistency with the Constitution. In the words of Chief Justice 

Amet in the case of Haiveta v Wingti, the court held that ‘in PNG it has come to be 

accepted that the judiciary is the guardian of the Constitution.’304 Similarly, the 

constitutionality of section 5 of the Mining Act 1992 and section 6 of the Oil and Gas 

Act 1998 could be challenged. In mounting a constitutional challenge to the resource 

ownership provisions, the arguments outlined below may serve as the legal basis. 

3.5.3.2 Use Section 53 of the Constitution as Basis for Challenge 

Section 53, which provides for unjust deprivation of property, should serve as a basis 

for that challenge.305 In their research, Ongwamunhana and Regan claim that: 

 
301  Constitution of the Independent State of Papua New Guinea <www.paclii.org>. 
302  (1981) PNGLR 265, 2 per Chief Justice Kidu. 
303  Ibid 135. 
304  (1994) PNGLR 197, 9.  
305  ‘53. PROTECTION FROM UNJUST DEPRIVATION OF PROPERTY.  

(1) Subject to Section 54 (special provision in relation to certain lands) and except as permitted by 

this section, possession may not be compulsorily taken of any property, and no interest in or right 

over property may be compulsorily acquired, except in accordance with an Organic Law or an Act of 

the Parliament, and unless–  

(a) the property is required for–  
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the constitutional challenge to the resource provisions will fail because the 

provisions in the mining and petroleum Acts are merely declaratory rights 

and there is no taking of property until the state, or its licencees enters the 

land and take property and secondly, customary landowners lost property in 

minerals long before the constitution was enacted.306  

In a follow-up study on PNG landowners losing property before independence, Regan 

concluded: 

arguments against state ownership of minerals and petroleum will fail in the 

Supreme Court because rights accorded by customary law did not prevail 

over those derived from legislation and pre-independence mining and 

petroleum statutes were not repealed and re-enacted by the national 

parliament.307 

These arguments are wrong because they fail to consider the constitutional rights of 

Papua New Guineans. The right to property and equality before the law is a very 

important constitutional right given by the Constitution to the people. Adopted laws are 

subject to the PNG Constitution. The argument that customary landowners lost property 

before the coming into existence of the Constitution should serve as the basis for a 

constitutional challenge. This is because the property was taken away from customary 

landowners contrary to their ownership and enjoyment of their land and everything 

found within. All these mining and petroleum laws were disadvantageous to PNG 

because the resources were mined not for the benefit of indigenous landowners. When 

the law was adopted by way of schedule 2, it had to conform with the Constitution. This 

is because section 38(2) of the PNG Constitution declares that any law that takes away a 

citizen’s rights, such as the right to property (in section 53), must be made by an 

absolute majority in the PNG Parliament and must be certified by the Speaker.  

The state ownership of minerals and petroleum was adopted with the coming into 

existence of the PNG Constitution.308 All minerals and petroleum rights in PNG are 

 
(i) a public purpose; or (ii) a reason that is reasonably justified in a democratic society that has a 

proper regard for the rights and dignity of mankind, that is so declared and so described, for this 

section in an Organic Law or an Act of the Parliament.’ 
306  Ibid 241. 
307  Anthony S Regan, ‘The Ownership of Minerals and Petroleum in Papua New Guinea: A Comment’ 

(1992) 8 Queensland University of Technology Law Journal 141. 
308  Ibid 239. See also Ibid 297. 
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vested in the state.309 The state controls the revenue from the mining and petroleum 

industry,310 and there is widespread evidence of benefits not being distributed to 

all landowners.311 Commenting on the lack of benefits, Gilberthorpe and Banks explain, 

‘there is little evidence of any real socio-economic development through benefit flows 

to all sectors of affected communities’.312 Endemic corruption in government and 

bureaucracy and social and economic service delivery stagnation in rural areas, 

particularly in mining and other resource extractions, have prompted landowners to rely 

on the agenda of taking more direct ownership of projects and, therefore, the benefits.313 

That is why there are discussions concerning challenging the constitutionality of the 

resource ownership provisions. 

Further laws adopted under schedule 2.6 after independence are subject to section 38(2) 

because they take away citizens’ rights. Unfortunately, there was no Parliament and no 

Speaker at the time the legislation was made, so, in essence, all the adopted laws would 

have been in breach of section 38(2). Brunton and Colquhoun-Kerr express sentiments, 

although not conclusive, that there is reason to prefer the view that no-pre-independence 

statute can affect a qualified right.314 However, the Supreme Court of PNG was clear in 

Peter v South Pacific Breweries that adopted laws are subject to the same constitutional 

limitation as are Acts of Parliaments.315 The thought of re-examining the ownership 

provisions of the said Acts also dwells in the mind of the judiciary. Former Chief 

Justice Sir Arnold Amet stated at a Catholic conference at the University of PNG that, ‘I 

and other judges waited for a constitutional challenge on the said Acts in our time, but 

this never eventuated’.316 

 
309  Paul A McGavin, Economic Security in Melanesia: Key Issues for Managing Contract Stability and 

Mineral Resources Development in Papua New Guinea, Solomon Islands, and Vanuatu (Research 

Report Series No 16 1993). 
310  John Burton and Claire Levacher, ‘The State That Cannot Absent Itself: New Caledonia as Opposed 

to Papua New Guinea and Australia’ in Nicholas Bainton and Emilia E Skrzypek (eds), The Absent 

Presence of the State in Large-Scale Resource Extraction Projects (ANU ePress, 2021) 313. 
311  Ibid 255.  
312  Emma Gilberthorpe and Glenn Banks, ‘Development on Whose Terms? CSR Discourse and Social 

Realities in Papua New Guinea’s Extractive Industries Sectors’ (2012) 37(2) Resource Policy 185–

193. 
313  Benedict Y Imbun, ‘Maintaining Land Use Agreements in Papua New Guinea Mining: Business as 

Usual?’ (2013) 38 Resources Policy 310–319, 312. 
314  Brian Brunton and Duncan Colquhoun-Kerr, Annotated Constitution of Papua New Guinea 

(University of Papua New Guinea Press,1984). 
315  (1976) PNGLR 573, 5, para 8. 
316  Arnold Amet, ‘Laudato Si as Moral Guide to Sustainable Development in Papua New Guinea’ 

(Conference Paper, 18 July 2019, University of Papua New Guinea). 
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Also, under common law, the only minerals vested in the state were gold and silver. In 

the wording of the said Acts, section 1 vests the ownership of minerals and petroleum in 

the state, and section 2 states no new property is acquired within the meaning of 

section 53 of the Constitution. That is unconstitutional because it extends the ownership 

rights of the state to minerals and petroleum still found underneath customary land. The 

state is using the law as a shield to guard it against falling within the ambits of the 

unjust deprivation of property provided in the Constitution. Then again, the state 

assuming ownership of minerals and petroleum is not unjust deprivation of property 

because it is not compulsory acquisition. 

3.5.3.3 Use Section 38(1) of the Constitution to Challenge Section 5 of the Mining Act 

There have been calls for ownership of minerals and petroleum to be vested in 

customary landowners.317 A possible constitutional challenge can be mounted on 

section 5 of the Mining Act 1992 and section 6 of the Oil and Gas Act 1998 on the basis 

that they contravene the above constitutional provisions. Section 38(1) of the PNG 

Constitution states: 

(1) For the purposes of this Subdivision, a law that complies with the 

requirements of this section is a law that is made and certified in accordance 

with Subsection (2), and that–  

(a) regulates or restricts the exercise of a right or freedom referred to in this 

Subdivision to the extent that the regulation or restriction is necessary–  

(i) taking account of the National Goals and Directive Principles and the 

Basic Social Obligations, for the purpose of giving effect to the public 

interest in–  

(A) defence; or  

(B) public safety; or  

(C) public order; or  

(D) public welfare; or  

(E) public health (including animal and plant health); or  

(F) the protection of children and persons under disability (whether legal or 

practical); or  

 
317  Peter Donigi, Indigenous or Aboriginal Rights to Property: A Papua New Guinea Perspective 

(International Books, Utrecht, 1994). 
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(G) the development of under-privileged or less advanced groups or areas; 

or  

(ii) in order to protect the exercise of the rights and freedoms of others; or  

(b) makes reasonable provision for cases where the exercise of one such 

right may conflict with the exercise of another, to the extent that the law is 

reasonably justifiable in a democratic society having a proper respect for the 

rights and dignity of mankind. 

The defect with the ownership provisions of minerals and petroleum is that it is not 

reasonably justified in a democratic society, having proper respect for the indigenous 

rights of Papua New Guineans. In SCR No 2 of 1984; Re New Ireland Provincial 

Constitution,318 the Supreme Court held that what is reasonably justifiable in a 

democratic society is to be applied subjectively. This is to be considered in light of the 

purpose of the regulation. The Supreme Court has been active in declaring 

unconstitutional new laws and amendments to existing laws that limit rights that are not 

reasonably justifiable in a democratic society. In Special Reference by Fly River 

Provincial Executive Council; Re Organic Law on Integrity of Political Parties and 

Candidates,319 the Supreme Court, in dealing with amendments made to the Organic 

Law on the Integrity of Political Parties and Candidates to restrict the rights of Members 

of Parliament provided by section 47 of the Constitution, held:  

The grounds upon which the right under s 47 may be regulated or restricted 

by a law are set out in s 38 (1) (a) and (b). For a law to be compliant with 

s 38, it must be a law that is passed to give effect to public interests in those 

matters enumerated from capital ‘A’ to ‘G’, taking account of NGDP in 

order to protect the exercise of the rights and freedoms of others, provided 

that the law passed is reasonably justifiable in a democratic society having 

proper respect for the rights and dignity of mankind. The question, of 

whether a law or act is reasonably justifiable in a democratic society having 

proper regard for the rights and dignity of mankind, is to be determined in 

the light of the circumstances obtaining at the time when the decision on the 

question is made. We are satisfied that those restrictions interfere with a 

member’s right given by Constitution, s. 47. The Referrer and those 

Interveners supporting the reference established a prima facie case by 

 
318  (1984) PGLawRp 471,11. (1984) PNGLR 81. 
319  (2010) PGSC 3; SC1057, para 180. 
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demonstrating on the face of those OLIPPAC provisions, that the Members’ 

right under s 47 has been infringed.  

In Re Constitution Section 19(1) – Special Reference by Allan Marat,320 these special 

references were brought under section 19 of the Constitution by the Attorney-General 

(SC Ref No 1 of 2012) and the National Parliament (SC Ref No 2 of 2012) respectively. 

They sought the Supreme Court’s opinion on the interpretation and application of 

certain provisions of the Constitution. The validity of the decisions in question included 

the Parliament’s decision made on 9 December to rescind its earlier decision to grant a 

leave of absence to Sir Michael Somare for the May 2011 meeting of Parliament. 

Parliament decided on 12 December to enact the Prime Minister and National Executive 

Council (Amendment Act) 2011, which amended the Prime Minister and National 

Executive Council Act 2002. In the Supreme Court’s deliberation on amendments to the 

Prime Minister and National Executive Council Act 2002 concerning section 109, the 

court measured the amendments against section 38(2) of the Constitution and held: 

Both these laws are not reasonably justifiable in a democratic society, 

having proper regard for the rights and dignity of mankind because both 

these laws fail to explain: 

• The necessity to impose a time limit or restriction on the duration of the 

Acting Appointment of a Prime Minister who is overseas. 

• Why did there have to be such a radical change by a government in 

office for less than a year and not conducted wide consultations to undo 

by simple Act of Parliament what took CPC years of hard work to 

recommend to the Constituent Assembly in 1973 what is now s143 of 

the Constitution that is being sought to be amended by an ordinary Act 

of Parliament. 

• Why it is necessary to also make another radical change by a 

government in office for less than a year and not conducted wide 

consultations to impose an age limit of 72 years on any Member of 

Parliament who may want to run for Prime Minister when with modern 

health and lifestyle people's lifespan is expanded and such a critical 

decision needs wide consultation when such a restriction is imposed by 

an ordinary Act of Parliament against clear constitutional dictates in s50. 

 
320  (2012) PGSC 20; SC1187, para 298. 

http://www.paclii.org/pg/legis/consol_act/pmaneca2002445/
http://www.paclii.org/pg/legis/consol_act/pmaneca2002445/
http://www.paclii.org/pg/legis/consol_act/pmaneca2002445/
http://www.paclii.org/pg/legis/consol_act/pmaneca2002445/
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We do know for a fact according to the Hansards that the law was 

strongly opposed by the Member for Kavieng Open Hon Sir Julius Chan 

MP and one of the Founding Fathers of the Constitution of PNG 

involved in shaping our Constitution in the early to mid-seventies when 

PNG attained Self-Government and Independence. Sir Julius was a 

Member of the Government that bulldozed this legislation because there 

was no Opposition in Parliament. 

• Both these laws passed without Opposition votes, are self-serving 

interests of a few promoting vindictiveness and not serving the interests 

of the People of Papua New Guinea when they are specifically passed to 

empower the government in control to remove Sir Michael Somare from 

Parliament and to install Peter O'Neill as the Prime Minister. 

• Not clearly pointing out the constitutional power of the Parliament to 

recognise the legitimacy of an Executive Government by legislation. 

• Parliament has no authority to contradict a Supreme Court decision on a 

constitutional issue by a simple ordinary Act of Parliament when the 

Constitution is the supreme law and what the Supreme Court had ruled 

is meant to be the correct interpretation and application of a 

constitutional law applying the liberal, purposive, and expansive 

principles of constitutional interpretation and application.321 

From the above case, one can see that the Supreme Court applied the section 38(2) test, 

which requires the laws restricting rights to be reasonably justifiable in a democratic 

society. The irony behind the Mining Act 1992 and the Oil and Gas Act 1998 is that 

there are existing provisions within both Acts that allow the compulsory acquisition of 

land for mining and petroleum extraction and production to achieve a public purpose.322 

This provision was drafted carefully because, under section 53 of the PNG Constitution, 

the government can compulsorily acquire private property for a public purpose, 

provided there is just compensation on just terms. In a way, the legislators have not only 

made the law but have gone a step further and interpreted the law with the Mining Act 

1992 and the Oil and Gas Act 1998. The two Acts are attempting to claim that because 

mining and petroleum exploration, extraction, and production are for a public purpose 

 
321  Ibid 244. 
322  See section 4 of the Mining Act 1992 and section 1(2) of the Oil and Gas Act 1998 



 | P a g e  

 

 

66 

the laws are reasonably justifiable in a democratic society. That is flawed in the sense 

that the power to interpret the Constitution is not vested in the legislator. 

The interpretation of constitutional law is one of the fundamental responsibilities of the 

judiciary. In PNG, sections 18, 19 and 162(1) of the Constitution mandate the Supreme 

Court to interpret the Constitution. In the case of Haiveta v Wingti,323 the then Chief 

Justice Amet held:  

because constitutional interpretations are the sole preserve of the Supreme 

Court, the highest judicial authority in the nation, as delegated by the People 

to it through the Constitution, the court has to be responsive to the 

Constitution's values. The social policy of the Constitution must inspire the 

judicial decision-making process to adopt a broad goal-orientated and 

purposive approach directed towards advancing the constitutional objectives 

when interpreting the Constitution. 

There is a need to bring to the Supreme Court the provisions in the Mining Act 1992 and 

the Oil and Gas Act 1998 that vest ownership of minerals and petroleum in the state. 

This is because of the contention that these provisions, especially sections 53 and 38(1), 

contravene the Constitution of PNG. The only recognised body to issue a determination 

of whether the provisions vesting ownership of minerals and petroleum in the state are 

justifiable in a democratic society is the Supreme Court. Racial colonial laws should not 

be continually embraced, especially when justifying foreign concepts of ownership of 

property. The only hindrance to vesting the ownership of minerals and petroleum to the 

customary landowners is the Mining Act 1992 and the Oil and Gas Act 1998. Without 

these laws, you would have a scenario where there is a conflict between customary 

ownership and common law ownership of resources. The answer to that conflict is 

simple: under the Constitution, customary law prevails over the common law.324 

 
323  (No 3) (1994) PNGLR 197, 2017. 
324  Sch. 2.2.2. Adoption of a common law.  

‘(1) Subject to this Part, the principles and rules that formed, immediately before Independence Day, 

the principles and rules of common law and equity in England are adopted, and shall be applied and 

enforced, as part of the underlying law, except if, and to the extent that–  

(a) they are inconsistent with a Constitutional Law or a statute; or (b) they are inapplicable or 

inappropriate to the circumstances of the country from time to time; or (c) in them.’ 
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3.5.3.4 Amend Mining and Petroleum Acts  

Another viable option is for the government to muster the courage to amend the 

ownership-vesting provisions in the relevant legislation. In the hierarchy of laws in 

PNG, as provided by section 9 of the PNG Constitution, Acts of Parliament fall below 

the Constitution and organic laws. Regan, in his conclusion after a study on the resource 

ownership provisions in PNG, elaborates: 

a change in the present legislative regime could only be brought about by 

legislation and any such enactment divesting the State in favour of 

customary landowners would be valid only so far as it complied with the 

Constitution.325  

For the laws to be amended, Parliament needs a simple majority of the Members present 

and voting.326 The following paragraphs set out some reasons for opting for legislative 

amendments. 

3.5.3.5 Ramifications of the Mabo Case 

The legislative provisions vesting ownership in the Crown are pre-Mabo, and the 

decision in the Mabo case should override it. The Mabo case, as discussed above, 

declared that indigenous land was not vacant and ownerless, and the High Court set 

aside the doctrine of terra nullius.327 This thesis uses the Mabo case to support the 

argument that there should be legislative changes concerning the ownership of minerals 

and petroleum in PNG. The application of the Mabo case in the thesis will be viewed 

through two lenses: the legalistic approach and the political theory/social justice 

approach. 

• Legalistic Approach 

The Mabo case showed that the title assumed by the Crown was burdened by an 

existing title, which meant that the concept of terra nullius was wrong in fact and law.328 

Aboriginal title allowed the tribal owners to have their communal land rights recognised 

 
325  Ibid 237. 
326  Ibid 219. 
327  Robert French, ‘The Race Power: A Constitutional Chimera’ in Hoong P Lee and George Winterton 

(eds), Australian Constitutional Landmarks (Cambridge University Press, 2003) 197. 
328  Kingsley Palmer, Australian Native Tittle Anthropology: Strategic Practice, the Law and the State 

(ANU ePress, 2018) 15. 
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by the introduced common law system as a burden on the Crown’s radical title.329 

Commenting on the Mabo case and its application in PNG, Weiner and Glaskin explain, 

‘Aboriginal or native title existed and could be recognised within the common law of 

Australia (an issue which presumably was never in doubt in PNG)’.330 Since Mabo, 

although Australia remains a settled country, it is now regarded as one that had prior 

owners like New Zealand, New Guinea, Canada and the United States.331  

The question is, does the native title give the Aboriginal landowners ownership of 

minerals and petroleum? In the Mabo case, Brennan J puts it as follows:  

native title has its origin in and is given its content by the traditional laws 

acknowledged by and the traditional customs observed by the indigenous 

inhabitants of a territory. The nature and incidents of the native title must be 

ascertained as a matter of fact by reference to those laws and customs.332 

In answering the above question, Hunt suggests that ‘whether the Aboriginal inhabitants 

own the minerals or petroleum under their native title will depend on whether minerals 

and petroleum were used by them under their traditional laws and customs’.333  

This was confirmed in the case of Western Australia v Ward,334 in which the majority in 

the High Court held there was no evidence of any traditional Aboriginal usage, law, 

custom, or use relating to minerals and petroleum other than ochre. Accordingly, no 

relevant native title right or interest was established. 

Throughout PNG, a wide range of natural resources or substances were extracted from 

land, sea, and waters in pre-colonial times, using a variety of techniques.335 There is 

evidence of quarries to make stone axes in PNG.336 Haynes explains: 

 
329  Paul G McHugh, The Aboriginal Land Rights: The Modern Jurisprudence of Tribal Land Rights 

(Oxford University Press, 2011). 
330  James F Weiner and Katie Glaskin, ‘Customary Land Tenure and Registration in Papua New Guinea 

and Australia: Anthropological Perspective’ in James F Weiner and Katie Glaskin (eds), Customary 

Land Tenure and Registration in Papua New Guinea and Australia: Anthropological Perspective 

(ANU ePress, 2017). 
331  Barbara Hocking, ‘Aboriginal Law Does Now Run in Australia — Reflections on the Mabo Case: 

From Cooper v Stuart through Milirrpum to Mabo’ (1993) 15 Sydney Law Review 187.  
332  Ibid 248. 
333  Michael W Hunt, ‘Mineral Development and Indigenous People — The Implications of the Mabo 

Case’ (1993) 11(3) Journal of Energy and Natural Resources Law 155–178. 
334  (2002) 213 CLR 1. 
335  Andrew Lakau, ‘Customary Land Tenure, Customary Landowners and the Proposals for Customary 

Land Reform in Papua New Guinea’ (1997)7(4) Anthropological Forum 529–547. 



 | P a g e  

 

 

69 

the evidence on the use of natural resources for pre-colonial trade, 

significant sub-surface substances were extracted for use in the manufacture 

of items for trade, or for trade in their original form. These included mineral 

pigments of various kinds, edible earth (a dietary supplement for pigs), and 

various kinds of stone and clay (for pottery and other purposes). 

Furthermore, water from mineral springs was used to make salt and mineral 

oil from seepage was used as a cosmetic, medicine and possibly cooking 

fuel. Stone was the substance most extensively extracted, being used for 

many purposes which included cooking stones, hammer and anvil stones, 

drill points, awls, scrapers, knives, bark cloth beaters, axe blades and 

prehistoric mortars and pestles and naturally weathered curiously shaped 

stones were used in magico-religious rituals.337 

Notable scholars in PNG have also challenged the concept of state ownership of 

minerals and petroleum in PNG. Nonggorr attacks the notion that customary 

landowners did not know about minerals and petroleum and so could not own them: 

Concerning ownership of minerals and petroleum hydrocarbons found or 

under customary land rules may not be found saying who the owner is or 

who has rights over them because there is no practical need for such a 

definition. This does not mean that it is ownerless. They are part of the land 

and if any practical use were to arise the members of the land have the right 

to their use. Nothing to the Melanesians is ownerless.338 

These are strong arguments to drive legislative changes. Ownership of land under 

custom should include everything above it and below it. Nothing to Papua New 

Guineans is ownerless, especially land and resources. 

• Political Theory and Social Justice Approach 

The Mabo case should serve as a blanket principle to recognise existing customary 

rights over minerals and petroleum. This should have the legal effect of pointing out 

 
336  Marilyn Strathern, ‘Axe Types and Quarries: A Note on the Classification of Stone Axe Blades from 

the Hagen Area, New Guinea’ (1965) 74(2) The Journal of the Polynesian Society 182–191. 
337  CEP Val Haynes, ‘The Land Mobilisation Program and Customary Land’ in Jonathan Aleck and 

Jackson Rannells (eds), Customs at the Crossroads (Melanesian Law Publishers, 1995) 129–47. 
338  John Nonggorr, ‘Resolving Conflicts in Customary Law and Western Law in Natural Resource Law 

in Papua New Guinea’ (1993) 16 University of New South Wales Law Review 433.  
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that the concept of Crown minerals or transferring title of land and properties to the 

state is foreign to PNG339 and not compatible with existing customary laws. 

The land is owned in PNG under custom since time immemorial.340 Traditionally, rights 

to land and resources in PNG were vested in local communities, nowadays often called 

clans. This principle, grossly oversimplifying a quite complex and varied array of rights 

and interests, has been repeated so many times that it is accepted by nearly every jurist, 

politician, writer, or commentator.341 Communal ownership should translate into the 

communal and equal distribution of the wealth generated from minerals. However, in 

many instances, the state (as owner) has allocated a massive portion of the minerals and 

petroleum revenue to foreign companies and a minimal share to the customary 

landowners. 

The argument here is that the Australian mining legislation, used as a precedent for the 

PNG legislation, was drafted based on terra nullius, the legal basis of which is gone. 

This does not lead to constitutional invalidity by itself but provides a powerful argument 

for repeal and the necessity for a just reallocation of rights by the new legislation. The 

emphasis is now more on social justice and requires, in a sense, a new social contract. 

3.5.3.6 Amend Racial Colonial Laws 

Indigenous people can use the democratic principles of equality of citizens to amend 

racial colonial laws. Colonial laws that were drafted and implemented at the expense of 

the population of former colonies should not affect an independent nation. The 

experience of South Africa can serve as a basis for this move by the PNG Government. 

In the South African context, a high percentage of the mining rights were held by 

private persons, causing an unequal distribution of land and mining benefits.342 As a 

result, the government passed a law to expropriate all lands and mining rights back to 

 
339  Erick Kwa, ‘The Environmental Law Aspects of Forestry Resource Development in Papua New 

Guinea: A Critique’ (Master’s in Law Thesis, University of Wollongong, 1994) 17. 
340  Lawrence Kalinoe, ‘Regulating Access and the Use of Marine Genetic Resources within the 

Exclusive Economic Zone’ in Syma A Ebbin, Alf Håkon Hoel, Are K Sydnes (eds), A Sea Change: 

The Exclusive Economic Zone and Governance Institutions for Living Marine Resources (Springer, 

2005) 100–114. 
341  Paula Brown and Anton Ploeg, ‘Introduction: Change and Conflict in Papua New Guinea Land and 

Resource Rights’ (1997) 7(4) Anthropological Forum 507–527.  
342  Dierdre Van Rooyen, Lochner Marais and Philippe Burger, Mining and Community in South Africa: 

From Small Town to Iron Town (Taylor and Francis 2017). 
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the state for the communal good of everyone, especially the indigenous population.343 

Private mineral ownership was possible before 2002 and had a long history, but with the 

Mineral and Petroleum Resources Development Act 2002 (South Africa), all private 

mineral rights ceased to exist after a transformative period.344 PNG can adopt the same 

legislative procedures but achieve a different outcome. That outcome is for customary 

landowners to be identified as owners of the minerals and petroleum in the state. 

Because the current regime is not working, the landowners are not getting enough 

benefits, and their customary land is being degraded. These mineral and petroleum 

activities have failed to improve the lives of the people.  

Further, other jurisdictions provide for the private ownership of minerals and petroleum 

and do not recognise the Crown concept of minerals. For instance, in the USA, private 

individuals own minerals and petroleum, but landowners are required by law to seek 

permission to use the land for exploiting the resources. Therefore, landowners can either 

contribute to the development by allowing the use of their land or they can oppose the 

development by denying access rights.345 Under the Rule of Capture, a legal rule of 

non-liability, the owner of mineral rights in a tract acquires title to the oil and gas 

produced from wells drilled from that land, even though part of the oil and gas may 

have migrated from an adjourning property.346 Kramer argues, ‘unlike most other 

industrialised nations private individuals in the United States could and did win mineral 

rights as well as federal government’.347 

These are examples of jurisdictions where drastic measures have been taken to ensure 

that laws are practical and in line with the aspirations of the common people. In the 

South African case, because of the apartheid system, many individual owners had rights 

to minerals and petroleum and there was an unequal distribution of benefits. This was 

corrected when the mineral and petroleum rights of private citizens were revoked. In the 

case of the USA, the concept of Crown minerals was rejected, and private individuals 

 
343  Laurence Boulle, International Economic Law and African Development (Siber Ink Publishers, 2014) 

162. 
344  Stewart Sutcliffe, Mining Law: Jurisdictional Comparison (Thomas Reuters, 2012) 291. 
345  Meri-Katriina Pyharanta, ‘State Ownership of Petroleum Resources: An Obstacle to Shale Gas 

Development in the UK?’ (2017) 10 Journal of World Energy Law and Business 358–366, 359. 
346  Tina Soliman Hunter, ‘Characterisation of Australia’s Petroleum Licences: Property Capable of 

Acquisition on Just Terms’ in Ernst Nordtveit, Jorn Oyrehagen Sunde, and Tina Soliman Hunter 

(eds), The Character of Petroleum Licences: A Legal Culture Analysis (Edward Elgar, 2020) 45. 
347  Sylvia Kraemer, Science and Technology Policy in the United States (Rutgers University Press, 2006) 

229.  
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were given rights over minerals and petroleum. The two jurisdictions may seem very 

different in terms of finding common ground with PNG; however, if examined 

thoroughly, there are valuable lessons to draw. They teach us that (a) strong laws are 

required to maximise benefits and distribute revenue equally, and (b) the Crown concept 

is not compatible with all jurisdictions. 

3.6 Conclusion 

The topic of resource ownership is an overly sensitive one that has already led to the 

Bougainville Civil War. The land is life to the people of PNG, and they have been 

living off the land since their earliest record of civilisation. There is recorded history to 

show that indigenous Papua New Guineans recognised the importance of minerals in 

the earth and petroleum. The current ownership provisions do not serve the best 

interests of the people because their ownership rights have been turned into mere 

compensatory rights. PNG as a nation is at a crossroads where revenue from non-

renewable resources must have a direct impact on improving the country’s social, 

economic, and political difficulties. The notion of a foreign entity in a remote place 

making decisions about land in PNG, and the pollution and destruction of that land, led 

to the Bougainville Civil War. The vesting of natural resources in the state does not 

have a concrete legal basis — this concept was a common law concept linked to the 

monarchs and transplanted to former colonies of the United Kingdom. There are 

possible solutions available to ensure greater ownership of mineral and petroleum 

projects by indigenous customary landowners. Table 2 highlights that a mere 3 per cent 

ownership of minerals and petroleum, on average, to customary landowners is not 

sufficient. 

Sections 18 and 19 of the PNG Constitution provide an avenue to challenge the 

provisions of the mining and petroleum legislation vesting ownership in the state. There 

are sufficient legal arguments to mount a constitutional attack on the resource 

ownership provision and to declare it unconstitutional through the Supreme Court of 

PNG. This process is most likely to happen if Members of Parliament from resource 

provinces exercise their mandate to push for greater ownership and benefits for their 

people. The government can also use numerical strength to push the legislative agenda 

that the resource ownership provisions should be amended to recognise ownership of 

mineral and petroleum resources by indigenous Papua New Guineans. This will ensure 
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that the customary landowners are given a seat at the negotiating table, enable the state 

and the resource owners to be on equal footing with the developer, and bring mutual 

benefits on just terms. 
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CHAPTER FOUR: THE NATURE OF THE CROWN AND THE PNG STATE 

4.1  Introduction 

Like other Commonwealth countries, PNG inherited the common law concept of the 

Crown. This concept, which dates to feudalism in England in the early Middle Ages, 

does not provide a very sound basis for analysing the nature and functions of a modern 

state. In addressing sub-research question one, the nature of the crown is examined. 

This is to ensure an analysis of the PNG state and its relationship with the crown 

concept is identified. This question deals with sub-research question 1. The notion that 

the concept of the ‘Crown’ was translated straight into the ‘state’ may be so in the 

interchangeable use of the two words in a naming function, but the powers the word 

entails are very different. This part of the thesis sets out the meaning of the Crown 

concept as a corporation sole or corporation aggregate. Within these contexts, the 

chapter introduces the royal prerogative concept of the Crown and its application in 

PNG. It examines the Crown concept through the arms of government and how it finds 

relevance in the executive, legislature, and judiciary. This is to ensure that the concept is 

explained in a practical setting relevant to the PNG Government. The chapter concludes 

by introducing the Papua New Guinean concept of the state, which is critical because it 

shows the type of state the founders of PNG envisioned when they drafted the 

Constitution. The nature of the state is imprinted on the Constitution as a guiding 

document to shape its characteristics.  

4.2  The Crown as a Corporation Sole or Aggregate 

The Crown (king or queen as Head of State) in the medieval common law system was 

given superior attributes known as ‘corporation sole’ and later ‘corporation aggregate’. 

Blackstone differentiates the two concepts as: 

corporation aggregate consists of many persons united together into one 

society and are kept up by a perpetual succession to continue forever while a 

corporation sole consists of one person only and his successors.348  

The Crown is a corporation sole at common law, and as such, it may do anything any 

individual may do.349 A corporation sole consists of a single person, who is made a 

 
348  William Blackstone, Commentaries on the Laws of England (Oxford, 8th ed, 1778). 
349  John Howell, ‘What the Crown May Do’ (2010) 15(1) Judicial Review 36–73. 
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body corporate and politic to give that person some legal capacities and advantages, 

especially that of perpetuity, which, as a natural person, the person cannot have.350 A 

corporation sole is a person, and a king or queen in their official capacity is a 

corporation sole. According to an ancient and established tradition, the Crown endures 

as a corporation sole after the death of the monarch.351 In this sense, the sovereign is a 

corporation sole.352 Allen describes these attributes as: 

the King is absolute perfection, absolute immortality, and legal ubiquity, 

King is and ever has been a corporation sole, a corporation is an artificial 

person that never dies is invisible and exists only in an intendment has no 

soul and cannot be summoned to court.353 

Around the Tudor period (1485–1603), the Crown was considered a corporation sole 

and a corporate of one. As a corporation, the sovereign never died in law. While natural 

persons who served as monarchs passed on, the legal personality they embodied carried 

on.354 The Crown in a sense had continued status as the source of the executive, 

legislative, and judicial powers and was not limited to the monarch who was crowned 

king or queen in that period. In the case of the Duchy of Lancaster,355 Henry VIII 

granted a lease of twenty-one years to W.C. Henry’s son, and later Henry VIII’s son 

Edward VI was granted another lease at age 10. Edward died before the lease expired, 

and he was succeeded first by his half-sister Mary. Mary was succeeded by Elizabeth. 

Elizabeth now sought the court’s opinion on the validity of the lease because Edward 

was underage at the time it was granted. The court held: 

so that he [the king] has a body natural adorned and invested with the estate 

and dignity royal, and he has not a body natural distinct and divided by itself 

from the office and dignity royal, but a body natural and a body politic 

together indivisible, and these two bodies are incorporated into one person 

and make one body and not divers, that is the body corporate in the body 

 
350  Martin Wolff, ‘On the Nature of Legal Persons’ (1938) 54 Law Quarterly Review 494. 
351  Edmund Pearson Dole, Talks about Law: A Popular Statement of What our Law Is and How It 

Should Be Administered (University of Minnesota, 1889) 277. See Marshall Davis Ewell, A Review of 

Blackstone’s Commentaries: For the Use of Law Students (Boston Book Company, 1889) 96. 
352  Ibid 346. 
353  John Allen, Inquiry into the Rise and Growth of the Royal Prerogative (Longman, Brown, Green and 

Longmans, 1894). 
354  Philippe Lagasse and James Bowden, ‘Royal Succession and the Canadian Crown as a Corporation 

Sole: A Critique of Canadas Succession to the Throne Act 2013’ (2014) 23(1) Constitutional Forum.  
355  (1561) 75 Eng. Rep. 325, 327. 
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natural et e contra the body natural in the body corporate. So that the body 

natural by the conjunction of the body politic to it (which body politic 

contains the office, government, and majesty royal) is magnified and by the 

said consolidation hath in it the body politic. 

The concept of the Crown then evolved from a medieval symbol suggesting dynastic 

continuity into a contemporary synonym for powers formerly exercised by the 

monarch.356 The Crown was generally thought to be a corporation sole, though this was 

difficult because it was in effect the executive government, which consisted of a large 

number of officials; therefore, it was suggested the Crown was a corporation 

aggregate.357 An alternative view, which accommodates the reality of modern 

government, is that the Crown is a corporation aggregate akin to a company.358 This 

corporate manifestation was needed to explain how it was that the government 

continued without being dependent on the person of the sovereign.359  

Writing in 1901, Maitland preferred the title corporation aggregate for the Crown 

because it resembled a corporation in that it was complex and highly organised, headed 

by a monarch, and called the Commonwealth.360 The construction of the Crown as a 

corporation aggregate was for the very purpose of limiting the powers and liberties of 

the sovereign representative.361 According to Loughlin, ‘conceiving the crown as a 

corporation aggregate could have effected the separation of the person of the King from 

the body politic’.362 In the case of Town Investments Ltd v Department of the 

Environment,363 the question of whether a lease granted by a Minister was vested in the 

Crown, Lord Simon of Glaisdale held: 

the expression of the crown symbolises the powers of government that were 

formerly wielded by the wearer of the crown and reflected the historical 

development of the executive as that of officers hived off from the royal 

 
356  John Allison, ‘Theoretical and Institutional Underpinnings of a Separate Administrative Law’ in 

Michael Taggart (ed), The Province of Administrative Law (Hart Publishing 1997) 71. 
357  Nick Seddon, ‘The Crown’ (2000) 28(2) Federal Law Review 246–262. 
358  John Alder, Constitutional and Administrative Law (Palgrave Macmillan, 8th ed, 2011). 
359  Ibid 330. 
360  Frederic Maitland, ‘The Crown as Corporation’ (1901) 17 Law Quarterly Review 131. 
361  Janet McLean, ‘The Crown in Contract Law and Administrative Law’ (2004) Vol 24(1) Oxford 

Journal of Legal Studies 129–154,149. 
362  Martin Loughlin, ‘The State, the Crown and the Law’ in M Sunkin and S Payne (eds), The Nature of 

the Crown (Oxford University Press, 1999) 55. 
363  (1978) AC 359, 5. 
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household. The legal concept that was best fitted to the contemporary 

situation was to consider the crown as a corporation aggregate headed by the 

Queen and made up of the departments of the State including Ministers at 

their heads. 

In the twentieth century, the concept of the Crown succeeded the sovereign as the 

essential core of the corporation, which is now regarded as a corporation aggregate. 

This appeared to accord with the realities of the modern state, if contrary to the 

traditional views of the Crown.364 

4.3  Modern-Day Concept of the Crown 

The modern-day concept of the Crown is used in different contexts and can be deeply 

ambiguous.365 Saunders explains that there are three critical steps to explain the current 

usage of the concept:  

firstly, in adopting Wade,366 was the acceptance of the legal personality of 

the crown as a corporation sole or occasionally aggregate, secondly, the loss 

of royal power to adjudicate and legislate in court and parliament with 

residual powers in the executive and the third step was powers of the crown 

be exercised with Ministers with majority support of the House of 

Commons.367 

The relevance and application of the concept of the Crown vary in different 

jurisdictions. In his discussions on the sovereign in Australia, Wait claims, ‘the vesting 

of sovereignty in the Crown on the other hand tends to emphasise the mere symbolism 

of that posting. This is especially so in Australia where we are fortunate enough to have 

an absentee sovereign’.368 Butler explains: 

the Queen is an absentee monarch, and the Head of State function is 

performed by the Governor-General and Governors. The Monarchic 

 
364  Noel Cox, The Royal Prerogative and Constitutional Law: A Search for the Quintessence of 

Executive Power (Taylor and Francis, 2020). 
365  Tom Cornford, ‘Legal Remedies against the Crown and its Officers’ in Maurice Sunkin and 

Sebastian Payne (eds), The Nature of the Crown (Oxford University Press, 1999) 233. 
366  William Wade, ‘The Crown, Ministers and Officials: Legal Status and Liability’ in Maurice Sunkin 

and Sebastian Payne (eds), The Nature of the Crown: A Legal and Political Analysis (Oxford 

University Press, 1999) 23. 
367  Cheryl Saunders, ‘The Concept of the Crown’ (2015) 38(3) Melbourne University Law Review 873. 
368  Michael Wait, ‘The Slumbering Sovereign: Sir Owen Dixon's Common Law Constitution Revisited’ 

(2001) 29(1) Federal Law Review 57. 
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elements retain significance for many Australians, these offices have been 

Australianised with the passing of the Australian Act in 1986.369  

In a study by Seddon on the modern applications of the crown concept in Australia, he 

concluded: 

I have tried to show that the concept of the Crown in Australia is of limited 

significance, whereas it still possesses very significant legal and 

constitutional problems in the United Kingdom. In formal terms, the two 

countries are ruled by the Queen but her presence in Australia is purely 

symbolic and to all intents and purposes Australia has become a republic.370  

In New Zealand, the Crown is not essential to the legitimacy of government any more 

than it is in any other country, but it does confer some legitimacy upon the existing 

regime.371 There are also discussions to replace the concept of the Crown with Maori 

sovereignty.372 ‘In an age when the “sovereign” holds only symbolic power and is “told 

what to do” by her ministers’, Shore and Kawharu explain:  

In this respect, while the Crown is an extremely powerful entity and the 

ultimate source of all rights, it cannot ‘speak for itself but is always spoken 

for — usually by members of the executive. In this sense, the Crown is a 

political and legal fiction. Like the concept of the state, it is hard to pin 

down or locate with any precision.373  

4.4  The Royal Prerogative 

To understand the inner workings of the royal prerogative one must take a literary 

journey back to the conception of the common law and its relationship with the Crown. 

Writing in 1748, Montesquieu stated: 

the executive power should always be in the hands of a monarch because the 

part of the government that almost always needs immediate action is better 

 
369  David Butler, Surrogates for the Sovereign: Constitutional Heads of State in the Commonwealth 

(Palgrave McMillan, 1991) 61. 
370  Ibid 355. 
371  Noel Cox, ‘The Theory of Sovereignty and the Importance of the Crown in the Realms of the Queen’ 

(2002) 2(2) Oxford University Commonwealth Law Journal 237–255. 
372  Thomas O’Brien, ‘Political Entrepreneurship in the Field of Māori Sovereignty in Aotearoa New 

Zealand’ (2019) Volume 70 Issue 4 The British Journal of Sociology 1180–1197. 
373  Cris Shore and Margaret Kawharu, ‘The Crown in New Zealand: Anthropological Perspectives on an 

Imagined Sovereign’ (2014) 11(1) Journal of Social Anthropology and Cultural Studies 17–34. See 

Keith Tuffin, Angelique Praat, and Karen Frewin, ‘Analysing a Silent Discourse: Sovereignty and 

Tino Rangatiratanga in Aotearoa’ (2004) 33(2) New Zealand Journal of Psychology 100–108. 
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administered by the one than the many, whereas what depends on legislative 

power is better ordered by many than by one.374  

Many notable authors have expressed their opinions about the meaning and extent of the 

royal prerogative. In 1959, Dicey defined royal prerogative as, ‘the remaining portion of 

the Crown’s original authority and the name of the residue power left in the Crown to 

be exercised by Ministers’.375 Writing in 1778, Blackstone deemed the prerogative to be 

limited to ‘that special pre-eminence, which the king has over and above all other 

persons’.376 Turpin and Tomkins, expounding on Blackstone’s beliefs, declared the 

definition of the royal prerogative to be limited to the common law powers possessed by 

the Crown alone.377 Wade claims there are two tests for a prerogative power: (a) does it 

produce a legal effect at common law?; (b) is it unique to the Crown and not shared 

with other persons?378 

There are still traces of the royal prerogative today in the setup of the United Kingdom 

Parliament. In 2004, the Public Administration Select Committee identified three 

categories of prerogative powers: 

firstly, the Sovereign's constitutional prerogatives — that is, the 

discretionary powers that remain in the Sovereign. These include the right to 

advise, encourage and warn Ministers; to appoint the Prime Minister and 

other Minister, secondly the legal prerogatives of the Crown — such as the 

right to sturgeon, whales, and certain swans, and the right to impress men 

into the Royal Navy and thirdly the Prerogative executive powers — the 

powers which historically have resided with the Sovereign but which now, 

by constitutional convention, are exercised by Government Ministers acting 

in the Sovereign's name. They include the making and ratifying of 

 
374  Charles de Secondat Baron de Montesquieu, The Spirit of the Laws (Anne Cohler, Basia Miller and 

Harold Stone trans and eds, Cambridge University Press, 1989) Book 11, Ch 6, 156–7 (trans of De 

L’Esprit de Lois (first published 1748). 
375  Albert Venn Dicey, Introduction to the Study of the Law of the Constitution (Macmillan,10th ed, 

1959) 464. 
376  William Blackstone, Commentaries on the Laws of England (Oxford, 8th ed, Ch 7 1778) 239.  
377  Colin Turpin and Adam Tomkins, British Government and the Constitution: Text and Materials 

(Cambridge University Press, 2011) 468. 
378  William Wade, ‘Procedure and Prerogative in Public Law’ (1985)101 Law Quarterly Review 180. 
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international treaties; the conduct of diplomacy; the governance of overseas 

territories; and the deployment of the armed forces. 379 

4.5  The Concept of the State 

The concept of the state is complex; hence, throughout scholarly literature different 

representations have been made. This section examines the concept of the state through 

Socrates, Plato, Aristotle, Thomas Hobbes, John Locke, William Blackstone, and 

Jeremy Bentham. Then there will be a comparison of the PNG concept of the state with 

the views put forward by these influential thinkers. 

In the second part of his book, Socrates developed an analogy between the soul and the 

city. Drawing a parallel between the inner constitution of the individual’s soul and the 

Constitution of the state, he suggested that for a better understanding of concepts such 

as justice and righteousness, an initial analysis must be done on the state and then 

extrapolated to the individual soul.380 Another influential Greek philosopher was Plato, 

who studied with Socrates for eight years and was a friend of Socrates.381 Plato’s works 

are termed dialogues because he records conversations in which Socrates is usually the 

dominant speaker.382 Plato believed that an ideal state, as described in his work titled 

Republic, consists of rank ordering and three basic classes: the spiritual leaders; an 

educated and self-disciplined middle class who aspire to a higher spirituality; finally, 

the common people, who are the great majority.383 

Aristotle, in his work on the state, asserted: 

the purpose of the city is to live as a man should live and it is only within 

civil society that man can improve the qualities with which he was endowed. 

The city is defined as the political form that allows the community to form a 

correct order and in which the individual may have access to legitimate 

satisfaction through the existence of laws.384 

 
379  Public Administration Select Committee, Taming the Prerogative: Strengthening Ministerial 

Accountability to Parliament (Fourth Report of Session, HC 422, 16 March 2004) para 5–8. 
380  Alina Tătulescu, ‘An Overview of the Main Theories Regarding the Role of the State’ (2013) 

65(4) Economic Insights: Trends and Challenges 73–82. 
381  Thelma Z Lavine, From Socrates to Sartre: The Philosophic Quest (Bantam, 2011). 
382  Charles Freeman, Egypt, Greece and Rome: Civilisations of the Ancient Mediterranean (Cambridge 

University Press, 2004) 280. 
383  Julian Young, Friedrich Nietzsche: A Philosophical Biography (Oxford University Press, 2010) 425. 
384  Franz Oppenheimer, The State (Perennial Press, 2018) 17. 
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After the Greek scholars’ views of the state, there were interesting views proposed by 

the English scholars Thomas Hobbes, John Locke, and Jeremy Bentham. In his work 

titled Leviathan, Hobbes asserts, ‘authority [is]given to him by every particular man in 

the commonwealth and there is a direct link between the will of the people and the 

[sovereign]’.385 Hobbes considered states to be persons, meaning that actions, rights, 

and responsibilities could be attributed to them. States could be said to wage war, 

possess sovereignty and owe money.386 In other words, the state was a moral entity that 

could claim for itself a distinct, overriding, civil authority in its own right and as an 

abstractly defined set of offices and associated powers.387 Contrary to that, Locke 

argued that the government could not be sovereign because sovereignty did not reside in 

a particular group and government power was conditional.388 Locke emphasised the 

importance of the social contract in a two-step process. He stated: 

the free and equal members of natural society meet together and agree to 

constitute a new artificial community by pooling their powers and resolving 

to act jointly and collectively to uphold their respective rights and liberties 

in the second step of the contract process, this newly constituted community 

— the people — by a majority decision sets up specialist agencies to which 

its power is entrusted for legislation, the execution of laws, the promotion of 

the public good.389 

Drawing from Hobbes, William Blackstone gave expression to Hobbes’s Contract 

theory of the state in his work Commentaries of the Laws of England by claiming the 

people were unified through a social contract and formed the state.390There is and must 

be in all of [the several forms of government] a supreme, irresistible, absolute, 

uncontrolled authority, in which the jura summi imperii, or the rights of sovereignty, 

reside’.391 

 
385  Anthony C Grayling, Towards The Light: The Story Of The Struggles For Liberty And Rights That 

Made The Modern West (Bloomsbury Publishing, 2014) 110. 
386  Sean Flemming, Leviathan on a Leash: A Theory of State Responsibility (Princeton University Press, 

2020) 2. 
387  Raymond Geus, History and Illusion in Politics (Cambridge University Press, 2001) 60. 
388  Williamson M Evers, ‘Social Contract: A Critique’ (1977) 1(3) Journal of Libertarian Studies 185–

194. 
389  Jeremy Waldron, ‘John Locke: Social Contract Versus Political Anthropology’ (1989) 51(1) The 

Review of Politics 3–28. 
390  Ibid 367. 
391  Christopher Morris, ‘The Very Idea of Popular Sovereignty: “We the People” Reconsidered’ (2001) 

17(1) Social Philosophy and Policy, 1–26. 
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The work of Blackstone came under heavy attack from Jeremy Bentham,392 who argued 

there was no original social contract, and it did not bind the present generation.393 

According to Bentham, instead of focusing on abstractions such as the Crown and the 

state, the focus should be on the real people who make the law and apply it.394 

4.6  The Concept of the Crown and the State in Papua New Guinea 

With the United Kingdom colonising many countries, including Australia, New 

Zealand, and PNG, the concepts of Crown and state have taken on different 

connotations. The concept of the Crown was, however, a useful device during 

colonisation.395 In the case of R (Bancoult) v Secretary of State for Foreign and 

Commonwealth Affairs (No 2), the court held: 

An extended conception of the prerogative enabled the Crown to act ‘both 

executively and legislatively’ in conquered or ceded colonies.396  

The concept of the Crown differed from the concept of the state. Alison gives three 

reasons for this: 

Firstly, the concept connected both the King and the whole body politic it 

did not describe an abstract government apparatus, Secondly, the aspect of 

the Crown has innumerable aspects, and thirdly the Crown was a symbol 

with a mystical quality evoking reverence rather than requiring reasoned 

elaboration.397 

The thesis now proceeds to apply the Crown concept to the separation of powers system 

of government in PNG. This analysis will bring out the notion that the concept of the 

Crown has been slightly modified in the context of PNG, which then forms the basis for 

formulating a new concept of the state. 

 
392  John Henry Newman, Fifteen Sermons Preached before the University of Oxford (Oxford University 

Press, 2006) 312. 
393  Urmila Sharma and SK Sharma, Western Political Thought (Atlantic Publishers and Distributors, 

1998) 21. 
394  James Steintrager, Bentham (Taylor and Francis, 2004) 8. 
395  Ibid 340. 
396  (2009) 1 AC 453, 482 (31) (Lord Hoffmann), citing Lord Mackay (ed), Halsbury’s Laws of England 

(4th ed, 2003 reissue) vol 6, 479 (823). 
397  John Alison, A Continental Distinction in the Common Law (Oxford University Press,1996). 
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4.7  Separation of Powers in Papua New Guinea 

Section 99(3) of the PNG Constitution provides for the doctrine of separation of 

powers. Section 99(3) reads, ‘in principle, the respective powers and functions of the 

three arms shall be kept separate from each other’. Cox elaborates, ‘the principle upon 

which the government of PNG is kept separate is the principle of separation of 

powers’.398 In SCR No 1 of 1981: Re Motor Traffic Act, 399 the Supreme Court, in 

invalidating a traffic law, stated:  

It is clear from its structure that the Constitution contemplates a general 

separation of powers between the three principal arms of government … the 

separation cannot be rigid, but the separation principles remain of basic 

importance in the Constitution and prohibit the incursion of one arm of 

government upon basic functions of another.  

Further in SCR No 3 of 1993: Re Internal Security Act,400 the court held, ‘if one of the 

arms attempt to perform any of the function assigned to another, then that authority is 

acting contrary to the Constitution because it is usurping the powers of another arm’. 

Professor Luluaki expresses the practicalities of the separation of powers by stating: 

the Constitution is also supreme in that the legislature cannot exercise its 

unlimited law-making powers except under the Constitution. The legislature 

is a creature of the Constitution, and its powers are subject to the overriding 

and supervisory authority of the Constitution, a function performed through 

the Supreme Court.401 

In demarcating powers between the three arms of government, remnants of the common 

law concept of the Crown were transplanted into each arm of government. The way the 

concept of the Crown was applied in PNG differed in each arm of government. In 

showing how the Crown concept was applied, we can formulate a conclusion about its 

relevance. 

 
398  Owen Cox, Papua New Guinea’s Law and Legal System (Pacific Adventist University 2004) 80. 
399  Motor Traffic Act 1950, S138A District Courts Act 1963 and S38A Local Courts Act 1963, Re (1982) 

PNG Law Report 122,12. 
400  Internal Security Act; Reference by the Ombudsman Commission, Re (1994) PGLawRp 341, 4 per 

Amet CJ Woods Los Hinchcliffe JJ. 
401  John Yakinejo Luluaki, A 50/40 Journey: Remembrances, Presentations and Conversations (The 

University of Papua New Guinea Press, 2015) 158. 
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4.7.1 The Crown in the Executive 

The executive arm of the PNG government consists of the Governor-General and the 

National Executive Council (NEC), which consists of the Prime Minister and his/her 

Ministers.402 Section 182 of the PNG Constitution states: 

Subject to this Constitution, the executive power of the People is vested in 

the Head of State, to be exercised in accordance with Division V.2 

(functions, etc., of the Head of State).  

In PNG, the Queen is deemed to be the Head of State and is represented by the 

Governor-General.403 This view was contrary to the propositions of the CPC Report, 

which stated:  

many countries, however, have kept their Kings and Queens and their 

representatives such as Governor Generals or else replaced them with 

Presidents who have been given a similar role … with the growth of 

democratic systems of government, real executive power is no longer 

exercised by them, but governments elected by the people. The Constitution 

of those countries says that the Kings or Queens or president must do what 

the elected government tell them to do.404 

The vesting of the title to the Queen as the Head of State was only ceremonial with no 

independent powers. The notion of the royal prerogative in PNG is far removed from 

the typical understanding of the word in the common law context. There are no special 

powers conferred upon the Governor-General, and the Governor-General does not play 

a substantial role in the inner workings of the executive. Under section 86(2) of the 

PNG Constitution, the Governor-General can only act in accordance with advice from 

the NEC, and that advice is non-justiciable.405 Kwa terms the position of the Governor-

General in PNG as a mere rubber stamp,406 while Brunton and Colquhoun-Kerr 

summarise the role of the Head of State by saying there is no power given to the Head 

 
402  ‘139. THE NATIONAL EXECUTIVE.  

The National Executive consists of–  

(a) the Head of State acting in accordance with Division V.2 (functions, etc., of the Head of State); 

and (b) the National Executive Council.’ 
403  PNG Constitution s82. 
404  Ibid 126. 
405  The State v the Independent Tribunal Parte Sasakila (1976) PNGLR 491. 
406  Ibid 109. 
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of State to assent to Bills, to dissolve Parliament or to dismiss the Prime Minister except 

on a motion of no confidence by the Parliament.407 

4.7.2 The Crown and the Judiciary in PNG 

In the constitutional setup of PNG and in adopting a homegrown Constitution, the 

source of the power that creates the arms of government and the offices and creatures of 

the Constitution is the people. Entrenched within the preamble of the codified 

Constitution of PNG are these powerful words: 

By authority of our inherent right as ancient, free, and independent peoples WE, 

THE PEOPLE, do now establish this sovereign nation and declare ourselves, 

under the guiding hand of God, to be the Independent State of Papua New 

Guinea. AND WE ASSERT, by virtue of that authority that all power belongs to 

the people — acting through their duly elected representatives.  

It is that assertion in the Constitution that gives it its validity and bindingness and 

bestows upon it not only the traditional common law royal prerogative in the executive 

but also the judicial authority of the people in the national judiciary.408 In the case of 

The State v Mogo Wonom,409 the court held that: 

the Head of State possesses no prerogative function to prosecute criminal 

offences because the people have vested the administration of justice not in 

the Head of State but in the National Judicial System. This seems to be a 

clear and distinct departure from the English situation as explained by 

Blackstone where the people traditionally have entrusted the monarch and 

the courts created by him. 

The state is the people. All power belongs to the people. This means the executive, 

legislative, and judicial powers are vested with the people of PNG since time 

immemorial. The people of PNG can say they are the Prime Minister, the Chief Justice, 

and the Speaker of Parliament. However, on 16 September 1975, the people willingly 

surrendered that power so that it could be entrenched in an autochthonous Constitution 

that would create the arms of government. In other words, they borrowed the idea of 

separation of powers, but instead of the source of power being the royal prerogative of 

the Crown, they stripped the Crown of all prerogative powers and made it, or at least its 

 
407  Ibid 238. 
408  PNG Constitution s158. 
409  1975 PNGLR 311 at 320. 
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representative, a rubber stamp and vested authority in the arms of government by the 

people. 

4.7.3  The Crown in the Legislature 

The common law concept of the supremacy of the Crown in the legislature (Parliament) 

was that Parliament could pass any law it wished to and was not questionable by any 

authority. The doctrine of parliamentary sovereignty has stood the test of time to still be 

applicable in this century, despite the many challenges it faces. To understand the 

doctrine of parliamentary sovereignty, it is necessary to give regard to earlier jurists and 

constitutional theorists who helped shape the doctrine. One such person was Albert 

Venn Dicey, a Vinerian Professor of English Law at Oxford University from 1882 to 

1909.410 Leyland and Woods believe that ‘any piece trying to provide an overview of 

public law as it developed in England must begin with the figure of Albert Venn Dicey 

— because of his centrality to the subject and his continuing importance down to our 

time’.411 According to Weil, ‘Dicey distinguished between parliament as the legal 

sovereign and the people as the political sovereign’.412 As introduced briefly below, 

three criteria serve as a cornerstone for parliamentary sovereignty, according to Dicey. 

4.7.3.1 A Parliament Cannot Bind a Future Parliament  

This notion of parliamentary sovereignty is straightforward in the sense that a 

Parliament cannot in the exercise of its legislative power dictate to another Parliament 

in the future. Alder elaborates: 

in a sense this is a genuine limit on parliament although it also means that 

parliament cannot be restricted by a previous statute, so preserving 

parliamentary supremacy. This is closely associated with democracy, that no 

generation should be able to tie the hands of the future.413 

This principle is given effect in two main ways:  

• Firstly, Parliament uses the principle of ‘expressed repeal’ in the sense that a 

later Act denotes that the provision of a previous Act has been repealed.  

 
410  Dylan Lino, ‘Albert Venn Dicey and the Constitutional Theory of Empire’ (2016) 36(4) Oxford 

Journal of Legal Studies 751. 
411  Peter Leyland and Terry Woods, Administrative Law Facing the Future: Old Constraints and New 

Horizons (Blackstone’s Press Limited 1997) 377. 
412  Rivka Weill, ‘Dicey Was Not Diceyan’ (2003) 62 Cambridge Law Journal 474. 
413  Ibid 356. 
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• Secondly, the principle of ‘implied repeal’ means that when there is a 

contradiction between two Acts the courts apply the latter Act.  

In Kutner v Philips,414 Smith J held that; ‘if … the provisions of a later enactment are so 

inconsistent with or repugnant to the provisions of an earlier one that the two cannot 

stand together, the earlier is abrogated by the latter’. This was applied in Vauxhall 

Estates Ltd v Liverpool Corporation,415 where the question for the court was whether a 

1919 piece of legislation could protect itself from later repeal or amendment. His 

Lordship Avory J held:  

No Act of Parliament can effectively provide that no future Act shall 

interfere with its provisions … If they (the two statutes) are inconsistent to 

the extent they cannot stand together then the earlier act is impliedly 

repealed.416 

4.7.3.2 Parliament Has Unlimited Law-Making Powers  

This aspect of UK parliamentary sovereignty is closely aligned with the third principle 

established. From a coherent flow with the third principle, not only is Parliament’s 

legislation unquestionable by another body, but Parliament’s legislative powers are also 

vast. Parliament is vested with wide-ranging powers that allow it to legislate on any 

subject matter. The UK Parliament even has the power to legislate extra-territorially 

concerning its properties; for instance, section 1 of the Aviation Security Act 1982 states 

that the jurisdiction of UK courts, with some exceptions, extends to any act of hijacking 

anywhere and by anyone. This does not undermine the sovereignty of another country 

but applies to aircraft that belong to the UK’s aviation industry. 

4.7.3.3 Laws Made by Parliament Cannot Be Questioned by Another Body  

This prevailing trend that legislation enacted by the Parliament in the UK is not subject 

to judicial review is unique to the UK. Parliamentary sovereignty is well summarised by 

Wolley: 

that the law courts are necessarily subordinate or subject to parliament, they 

have no powers of judicial review and cannot scrutinise parliamentary 

 
414  (1891) 2 QB 267, 272. 
415  (1932) 1 KBD733, 744. 
416  See also Ellen Street Estates Limited v Minister for Health (1934)1KB 590: Lord Justice Morm said, 

‘the legislature cannot according to our Constitution bind itself as to the form of subsequent 

legislation and Parliament can’t enact that in a subsequent statute dealing with the same subject 

matter there can be no implied repeal’.  
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legislation. Also, no law court in the UK can ever rule or judge contrary to 

parliamentary legislation for they are bound always to decide according to 

them.417 

The criterion of Parliament’s sovereignty was articulated in Jackson v Attorney-

General.418 The case concerned the validity of the Hunting Act 2004. The appellant 

argued that the law had not received the consent of the House of Lords and was invalid. 

Lord Bingham held: ‘the bedrock of the British Constitution is … the supremacy of the 

Crown in Parliament [which can] … make or unmake any law it wished’. 

Parliamentary sovereignty has not been a popular doctrine within the constructs of the 

PNG legal system. Chalmers and Paliwala, in their brief attempts to define 

parliamentary sovereignty from a PNG perspective, stated, ‘it is a general principle of 

constitutional law that the National Parliament can legislate on whatever subject it 

chooses. The National Parliament is the Supreme (sovereign) law-making institution in 

PNG’.419 The CPC accorded the National Parliament a key role in the comprehensive 

functioning of the democratic government of PNG. The CPC in its report on the role of 

the legislature elaborated, ‘in the kind of participatory democracy we envisage for PNG, 

with maximum emphasis on consultation and consensus, the national legislature must 

have a central role’.420 

These statements, although correct, do not reflect the position that laws passed by 

Parliament are absolute and not subject to review. Professor Luluaki expresses the 

practicalities of control on parliamentary sovereignty by stating:  

the Constitution is also supreme in that the legislature cannot exercise its 

unlimited law-making powers except per the Constitution. The legislature is 

a creature of the constitution, and its powers are subject to the overriding 

and supervisory authority of the Constitution, a function performed through 

the Supreme Court.421 

 
417  Bernard Wolley, ‘The Nature of Parliamentary Sovereignty v Constitutionalism’ (2016) 

<https://rationalityofaith.wordpress.com>. 
418  UKHL 56, 8, para 9; (2006) 1 AC 262, HL, at (9). 
419  Donald R Chalmers and Abdul H Paliwala, An Introduction to the Law in Papua New Guinea (The 

Law Book Company Ltd, 2nd ed, 1984) 117. 
420  Ibid 402. 
421  Ibid 399. 
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Under section 18 of the PNG Constitution, the Supreme Court, as the highest court in 

PNG, is vested with the power to review laws based on their constitutionality. 

Section 18 reads, ‘Subject to this Constitution, the Supreme Court has original 

jurisdiction, to the exclusion of other courts, as to any question relating to the 

interpretation or application of any provision of a constitutional law’. The judiciary of 

PNG, as the last beacon of hope, must defend the Constitution and declare all laws 

passed by the legislature as unconstitutional to the extent of their inconsistency with the 

Constitution. The courts carry out their role of explaining the meaning and effect of 

some of the complex concepts and expressions of the Constitution.422 In the words of 

Chief Justice Amet, in Haiveta v Wingti, ‘in PNG it has come to be accepted that the 

judiciary is the guardian of the Constitution’.423 

There is no place for the Diceyan criterion that laws passed by Parliament are immune 

from review. In PNG, the courts have been labelled as the guardians of the Constitution. 

The power to review legislation passed by Parliament is entrenched in the limbs of the 

PNG Constitution. It has always been the case where anyone of standing, whether a 

government organisation, constitutional office holder, customary leader, or politician, 

will invoke the interpretive powers of the Supreme Court if enacted laws by Parliament 

seem to be unconstitutional. The judiciary has been diligent in its pursuit of ensuring all 

laws passed by Parliament are compatible with its autochthonous Constitution.  

The Supreme Court’s powers have been invoked to strike down constitutional 

amendments, organic laws, and Acts of Parliament. The judiciary has been bestowed 

powers to defend the Constitution without fear or favour in the exercise of its 

interpretive function. When a law passed by Parliament is referred to the Supreme Court 

for interpretation, the Supreme Court will measure the law against the Constitution and, 

if there exists an abnormality, declare the law partially or wholly unconstitutional. 

4.8  A New Development to the Concept of the State in Papua New Guinea 

In the Papua New Guinean context, the notion of the Crown does not translate into the 

modern definition of the Papua New Guinean state. This is because the Papua New 

Guinean Executive has made the Crown ceremonial. The people, rather than the Crown, 

 
422  Anthony Reagan, Owen Jessep, Erick Kwa (eds), Twenty Years of the Papua New Guinea 

Constitution (UPNG Press and Bookshop, 2001) 76. 
423  (1994) PNGLR 197 <http://www.paclii.org/pg/cases/PGLawRp/1994/608.html>. 

http://www.paclii.org/pg/cases/PGLawRp/1994/608.html%3c
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are the source of judicial power, and the sovereignty of the Crown in the legislature has 

also withered away. In Jessop’s work on the definition of the state, he claims:  

the core of the state apparatus comprises a relatively unified ensemble of 

socially embedded, socially regularised and strategically selective 

institutions and organisations whose socially accepted function is to define 

and enforce collectively binding decisions on the members of a society in a 

given territorial area in the name of the common interest or general will of 

an imagined political community identified with that territory.424 

State institutions in PNG cannot achieve complete separation from society. There is a 

link between state institutions and the wider society. Society’s common interests and 

beliefs are administered in line with the concept of the state. The idea of the state in 

PNG can be thought of as an autochthonous (homegrown) constitutional state. This 

means the perpetual power of the state has resided with Papua New Guineans since time 

immemorial. To create the communal notion of the state, the power of the people was 

transferred through a mechanism that would give validity and bindingness to the 

institutions of the state. That mechanism was the Constitution of PNG. That is why the 

people of PNG vested their perpetual powers in the Constitution, and the Constitution 

created the organs of the state. 

The people of PNG, as the source of the state, have received immense support from the 

PNG Supreme Court. In the constitutional case of Re Petition of MT Somare, Chief 

Justice Kidu held that all power belongs to, and is to be exercised on behalf of, the 

people.425 In the Supreme Court Reference by the Ombudsman Commission of Papua 

New Guinea,426 the court held that ‘Part of the Preamble to the Constitution 

acknowledged the establishment of this sovereign state by the people of PNG: We, The 

People … [declare] … ourselves, under the guiding hand of God, to be the Independent 

State of PNG. And by virtue of that authority, it was asserted that all power belongs to 

the people — acting through their duly elected representatives’.  

Thus, those institutions and authorities that exercise state powers, be they legislative, 

executive, or, indeed, judicial, owe their existence (and justification for such) and 

legitimacy to the people. In the Supreme court case of Re Constitution Section 19(1) – 

 
424  Bob Jessop, The State, Past, Present and Future (Polity, 2016). 
425  (1981) PNGLR 265, 8. 
426  (2010) PGSC 10; SC1058, 20, para 79. 
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Special Reference by Allan Marat; In Re Constitution Section 19(1) And 3(A) – Special 

Reference by the National Parliament,427 the court held that the Constitution establishes 

a system of government for PNG. Its preamble recognises the obvious: that all power 

belongs to the people of PNG. The people, exercising that authority, acting through 

their elected representatives, enacted the Constitution. The people vested their general 

governing power in the Government of PNG. The people vested specific powers, 

directly, in each of the three arms of government. 

The PNG concept of the state draws fragments from the different theories of the state 

elaborated above to create a new concept of the state. The PNG concept of the state is 

opposite to Socrates’s view in the sense that legitimacy flows from the individual to the 

state. Adopting Plato’s view that the soul of the man is the Constitution within the state 

reflects the notion that on Independence Day (16 September 1975), Papua New 

Guineans surrendered their perpetual powers to the Constitution to create the state of 

PNG as a constitutional democracy. All Papua New Guineans were vested with the 

power to be the Prime Minister, the Chief Justice, etc., but to ensure that there was 

satisfaction with the existence of laws in accordance with Aristotle’s philosophy, all 

these powers were transferred to the Constitution. This is the link between the people 

and the state that was put forward by Hobbes; however, it is not a contract because, as 

Locke suggested, the government is not sovereign and, in line with Bentham’s thoughts, 

the Crown concept is an abstraction — power belongs to the people. Therefore, the 

people of PNG are sovereign and are where all power resides. That power was vested in 

the Constitution and not through a contract, but the sheer will to create a constitutional 

democracy founded on an autochthonous Constitution. 

4.9  Conclusion 

The concept of the Crown has been complicated even in the United Kingdom. With the 

push for nationalism and independence, the concept has been reduced to have symbolic 

meaning. In the case of PNG, the arms of government apply the concept of the Crown 

differently. The Queen is the Head of State in PNG and is represented by the Governor-

General but has no independent powers. The Governor-General only acts on advice 

from the National Executive Council. Concerning the judiciary, the PNG Constitution 

has vested the judicial power in the national judiciary, departing from the concept where 
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the judicial power was vested in the Crown and the courts were created by the Crown. 

The last remnant of the Crown concept was the sovereignty of the Crown in Parliament. 

This, however, has been weathered and has disintegrated in subsequent Supreme Court 

deliberations where the Supreme Court has the constitutional mandate to review 

legislation passed by Parliament.  

As this means that the concept of the Crown in PNG is not reflected in the modern state, 

a redefinition of the modern concept of a PNG state is called for. The crown is not an 

adequate concept for PNG and the people are the source of sovereignty in PNG. 

Situated within the Constitution of PNG is the proclamation that ‘all power belongs to 

the people’. This would translate to mean that the people in PNG are sovereign and 

have transferred that power into the PNG Constitution to create a government 

embracing the separation of powers principle, the entrenchment of basic rights, and the 

institutions of the state. Transfer this concept of the state emanating from the people 

over to resource ownership and benefits from resource extraction and one would 

conclude that the people of PNG (as the source of the state) should have an ownership 

claim to the resources and fully benefit from resource revenue.  

Therefore revenue from resource projects are collected by SOEs on behalf of the state. 

The Prime Minister as the head of government acts as a trustee on behalf of the state. 

The state as explained is the people and this generated revenue must be used for the 

benefit of the people. There have been many resource projects in PNG, however, there 

is little improvement to the citizen's basic needs and living conditions. 

The Crown is not sovereign in PNG; therefore, it does not have the power to reserve the 

ownership of minerals and petroleum. If ordinary PNG citizens do not fully benefit 

from the revenue of resource extraction for their basic social and economic needs, then 

there exists a monumental problem that warrants reform.  
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CHAPTER FIVE: STATE-OWNED ENTERPRISES AND THE ROLE OF THE 

STATE IN EXTRACTING NATURAL RESOURCES 

5.1 Introduction 

The state, emanating from the people of PNG, must maximise its resources and 

strengthen its economic capabilities to ensure revenue is generated for its development 

agendas. It is trite to say that PNG is blessed with an abundance of natural resources428 

— PNG is rich in natural resources such as minerals, gas,429 agriculture, forestry,430 and 

fisheries,431 and is ranked as the 10th largest liquefied natural gas (LNG) exporting 

country and the 13th largest gold-producing country in the world.432 In giving an 

overarching view, this chapter sets out the history of the mining and petroleum policy in 

PNG. Then it moves on to the legislative justification for the involvement of state-

owned enterprises (SOEs), the type of benefits derived by the state through the SOEs, 

and the development of state policies to govern these SOEs.  

The chapter deals with the various ways in which the state through its agents 

participates in the mining and petroleum industry. The state is important to SOEs 

because, the state is the only and majority shareholder in SOEs,s. To set the context of 

this chapter, mineral and petroleum ownership is vested in the state, and the state 

determines the types of arrangements for resource extraction. It tasks its agents to 

represent the state in its negotiations and appoints them as custodians of the benefits the 

state will receive. According to Moaina, ‘The contribution of the mining and petroleum 

industry to the economy is significant and multi-faceted. The government receives 

significant taxation, royalty, duty and dividend revenues from the industry’.433 This 

reemphasises the importance of SOEs as line institutions that are mandated directly to 

 
428  Michael French Smith, A Faraway Familiar Place: An Anthropologist Returns to Papua New Guinea 

(University of Hawaii Press, 2013) 67. See also Ron Weber and John Butler, Indigenous People and 

Conservation Organisations: Experience in Collaboration (World Wildlife Fund, 2000) 93. 
429  Ibid 160. 
430  William F Laurance et al, ‘Predatory Corporations, Failing Governance and the Fate of Forests in 

Papua New Guinea’ (2011) 4(2) Conservation Letters 95–100. 
431  William Rauwal Gwaiseuk, ‘The Role of Agriculture in the PNG Economy in RM Bourke, MG 

Allen, and JG Salisbury (eds), Food Security for Papua New Guinea (Conference Paper, Food 

security for Papua New Guinea, Proceedings of the Papua New Guinea Food and Nutrition, 26 June 

2000) 30–36. 
432  Ryota Nakatani, ‘External Adjustment in a Resource-Rich Economy: The Case of Papua New 

Guinea’ (Working Paper, International Monetary Fund 2018). 
433  R B Moaina, ‘Mining and Petroleum’ in Ila Temu (ed), Papua New Guinea: A 20/20 Vision (ANU, 
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receive the revenue generated from mining and petroleum projects whether it be equity 

payments, royalties, taxes, or the construction of infrastructure for the country. This 

chapter addresses parts of sub-research questions 3 and 4. These sub-research questions 

are further covered in chapters 6,7,8,9 and 11.  

5.2  Historical Development of PNG’s Mineral and Petroleum Policy 

To highlight the journey taken by the mineral and petroleum industry in PNG it is 

prudent to portray the historical development of mining and petroleum policy in PNG. 

The purpose of a mineral policy is to guide the development of mineral resources. In 

PNG, the government determines the policy, which comprises a set of documents 

covering different aspects of the mineral sector, including objectives and regulatory 

procedures. Through mineral development, the government hopes to achieve the 

following goals: 

• earn foreign exchange;  

• generate income through direct taxes and royalties;  

• provide the much-needed infrastructure around the country;  

• achieve regional and local development;  

• promote local business; and  

• create employment.434 

This provides an in-depth understanding of the developments of the PNG mineral and 

petroleum policy framework. PNG’s mineral policy framework before and immediately 

after political independence in 1975 provided a stable environment for foreign 

investment.435 Commenting on the early years of PNG’s mineral and petroleum 

framework, Daniel and Sims explain: 

the PNG government was reluctant to risk budgetary resources or borrowing 

capacity for any individual project, PNG governments have required private 

investors to assume exploration risk and responsibility for the provision of 

all necessary infrastructure. Governments were committed to seeking 

 
434  Nellie James, ‘An Overview of Papua New Guinea’s Mineral Policy’ (1997) Vol 23 No 1/2 

Resources Policy 97–101.  
435  Collin Filer and Benedict Imbun, ‘A Short History of Mineral Development Polices in Papua New 

Guinea’ (Working Paper No 55, Resource Management in Asia-Pacific, Australian National 

University, 2004). 
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minority equity in mining projects and the application of ‘carried interest’ in 

petroleum projects.436 

Since independence, however, the policy framework has become cumbersome and 

complex. The inclusion of provincial governments and landowners as legitimate 

stakeholders, combined with the ‘chaotic policy regimes’ of successive governments, 

has made the policymaking process more expensive, time-consuming, and frustrating.437 

Further, it is difficult to explain the lack of economic growth that often comes when the 

resource industry manages the wealth resulting from resource extraction.438  

Papua New Guinea’s experience suggests that the implementation of the best policy 

package for the mining sector is seriously constrained by a diminishing capacity for 

effective collaboration between different government agencies and the existence of 

powerful vested interests within the political system.439 In 2002, a report by the Mining, 

Minerals, and Sustainable Development (MMSD) research project found that the 

Bougainville and Ok Tedi mines were held up as examples of bad policy or practice.440 

This compelled the PNG Mining Department to produce a green paper to explore ways 

of promoting sustainable mining.441 Filer and Macintyre suggest, ‘this attempt to 

establish a sustainable development policy and sustainability planning framework for 

the mining sector was one component of an institutional strengthening project funded 

by the World Bank’.442 The revision proposed by the green paper led to the requirement 
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1997). See also Richard M Auty, Sustaining Development in Mineral Economies: The Resource 

Curse Thesis (Routledge, 1993). 
439  John Burton, ‘Mining and Maladministration in Papua New Guinea’ in Peter Larmour (ed), 

Governance and Reform in the South Pacific (Pacific Policy Paper 23. Canberra: Australian National 

University, National Centre for Development Studies. 1998) 154–182. See also Gary Simpson, 

‘Sustainable Development Policy and Sustainability Planning Framework for the Mining Sector in 

Papua New Guinea’ (Working Paper 6: Institutional Analysis. Port Moresby: PNG Mining Sector 
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for an environmental impact assessment for mining and petroleum projects443 and 

development forums with local customary landowners and other stakeholders.444 

With these changes came a sort of dual relationship in mining and petroleum project 

arrangements. An agreement must be reached with the state, as the owner of the 

minerals and petroleum, and a further agreement must be reached with the customary 

landowners, as owners of the land where the project infrastructure will be located. In 

explaining this arrangement, Jell-Bahlsen and Jell highlight:  

The history of mining in PNG up to this day is intimately linked to extensive 

negotiations between the transnationals and the state for exploration and 

production licences, on the one hand, and negotiations between mining 

corporations and local communities on the other.445 

Table 3 Major Landmarks in the Development of Papua New Guinea’s Mineral and 

Petroleum Policy Framework 

Year Event 

1974 Passage of Mineral Resources Stabilisation Fund Act (Chapter 194).  

1975 Establishment of Minerals and Petroleum Policy Committee.  

1977 Passage of the first Mining Act (Chapter 195) and Petroleum Act (Chapter 198).  

1978 Passage of Environmental Planning Act. 

1988 Introduction of Development Forum.  

1989 Revision of mineral policy framework by NEC decision 98/89.  

1992 Introduction of Infrastructure Tax Credit Scheme. Passage of new Mining Act. 

 1993 Government insists on the purchase of additional equity in the Porgera project.  

1995 Revision of fiscal regime by NEC Decision 46/95. Passage of Organic Law on Provincial 

Governments and Local Level Governments. Finalisation of the natural gas policy statement. Passage 

of Mining (Ok Tedi Restated Eighth Supplemental Agreement) Act.  

1996 Passage of Mineral Resources Development Company Pty Ltd (Privatisation) Act.  

1998 Passage of Oil and Gas Act.  

2000 Passing of Environment Act. 

 
443  Division 5 of the Environment Act 2000. See also Colin Filer and Jennifer Gabriel, ‘How Could 
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Marine Policy 394–400. 
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2001 Passage of Mining (Ok Tedi Mine Continuation Agreement) Act. 

10 June 2020, the Parliament of PNG passed the Mining (Amendment) Bill 2020 (the 

Mining Amendments) and the Oil and Gas (Amendment) Bill 2020 (the O&G 

Amendments)446 

Source: Sabine Jell-Bahlsen and Georg Jell, ‘The Trans-National Gold Curse of Papua New Guinea’ (2012) 36 

Dialect Anthropol 330. 

5.3  Licensing Arrangements 

The state, as the owner of PNG’s resources, reserves the right to grant licences to 

explorers and developers if certain procedural prerequisites are met. Since this thesis 

deals with both the mining and petroleum sectors, it makes sense to deal with the 

exploration and licensing process in each sector before dealing with the leasing and 

development process. In a general summary of the licences issued by the government in 

the mining and petroleum sectors, the mining companies get exploration and mining 

leases, and the oil companies get petroleum prospecting and development licences to 

enter customary land.447 The regulatory state agency in the mining and petroleum 

sectors is the Department of Mining and Petroleum and is headed by the Minister for 

Mining and Petroleum. 

5.3.1 Licensing in the Mining Industry 

The Mining Act 1992 adequately provides for the licencing process for exploration 

licences. Interested prospectors over an area in PNG apply to the Minister to be granted 

a prospecting licence. The Minister is vested with the power to grant the prospecting 

licence as per section 20 of the Act. The licence is granted for a term not exceeding two 

years but can be extended for another two years. With the vesting of the licence, the 

licensee acquires the right to occupy land and dispose of soil and rock inclusive of 

artificially reshaping waterways in line with its exploration activities.448 The Minister 

may also grant mining leases that authorise lessees to mine for minerals. The grant of a 

 
446   Rob Merriam, Jacqui Rowell and Sarah Kuman, ‘Amendments to PNG Oil and Gas Act and Mining 

Act’ (Allens Linklaters, 2020) <https://www.allens.com.au/insights-news/insights/hubs/emerging-

with-strength-key-considerations-for-oil-and-gas-industry/PNGs-Oil-and-Gas-Act/>. 

 
447  Colin Filer, ‘Local Custom and the Art of Land Group Boundary Maintenance in Papua New Guinea’ 

in James F Weiner and Katie Glaskin (eds), Customary Land Tenure and Registration in Australia 

and Papua New Guinea: Anthropological Perspectives (ANU Press, 2007) 145. 
448  Section 23 Mining Act 1992. 

https://www.allens.com.au/insights-news/insights/hubs/emerging-with-strength-key-considerations-for-oil-and-gas-industry/PNGs-Oil-and-Gas-Act/%3c
https://www.allens.com.au/insights-news/insights/hubs/emerging-with-strength-key-considerations-for-oil-and-gas-industry/PNGs-Oil-and-Gas-Act/%3c
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mining lease is subject to the condition that the applicant for the lease demonstrates that 

adequate arrangements have been made for the protection of the environment.449 

If a mineral is found during the exploration phase and is commercially viable, the 

exploration company must proceed to the next phase of the licensing procedure, which 

is the application for a lease. There are three types of leases granted under the Act: 

special mining lease, mining lease, and alluvial mining lease. 

5.3.1.1 Special Mining Lease 

The Act makes a distinction between a special mining lease (SML) and a mining lease 

(ML). Normally, an SML is granted over large projects such as the Bougainville Copper 

Mine, Ok Tedi, Porgera, Misima, and Lihir projects.450 If an SML is required, a mining 

development contract must be negotiated with the state before the grant of the lease 

under section 33 of the Mining Act 1992. A Minister opts for the signing of a mining 

development contract depending on: 

• the size or distribution of a mineral deposit 

• the method of mining or treating it 

• the infrastructure required for it or financial or economic considerations.451 

After a mining development contract is executed by the state and the developer, the 

developer then applies for the granting of an SML. The exploration licence remains in 

effect after the application for an SML has been lodged. The Head of State, then acting 

on the advice of the NEC, grants the SML.452 An SML can be granted for a term not 

exceeding forty years.453 

 
449  Fayokemi Olorundami, ‘Developing an International Legal Framework for the Environmental 

Regulation of Deep-Sea Mining: A Comparative Analysis of the Deep-Sea Mining Regulations of 

Papua New Guinea, the Cook Islands and the United-States’ in Patrick Chaumette (ed), Economic 

Challenge and New Maritime Risks Management: What Blue Growth? (HAL, 2017). 
450  Nellie James, ‘An Overview of Papua New Guinea’s Mineral Policy’ (1997) Vol 23 No 1 Resource 

Policy  97–101. 
451  Mining Act 1992 ss 17 and 18. 
452  Ibid s33. 
453  Ibid s34. 
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5.3.1.2 Mining Lease 

An ML can also be granted by the Minister following the recommendation of the 

Mining Advisory Board454 and is granted for twenty years.455 It grants rights to: 

• enter and occupy the land over which the mining lease was granted to 

mine the minerals on that land and carry on such operations and undertake 

such works as may be necessary or expedient for that purpose; and 

• construct a treatment plant on that land and treat any mineral derived from 

mining operations, whether on that land or elsewhere, and construct any 

other facilities required for treatment including waste dumps and tailings 

dams; and 

• take and remove rock, earth, soil, and minerals from the land, with or 

without treatment; and  

• take and divert water situated on or flowing through such land and use it 

for any purpose necessary for his mining or treatment  

• do all other things necessary or expedient for the undertaking of mining or 

treatment operations on that land.456 

Examples of mining leases granted over projects are the Tolukuma Gold Mine and the 

Hidden Valley Gold Mine. MLs do not require mining development contracts.  

5.3.1.3 Alluvial Mining Lease 

An alluvial mining lease is granted under section 48 of the Mining Act 1992 and is 

granted for a term not exceeding five years. An alluvial mining lease must meet set 

criteria. Susapu and Crispin define alluvial mining to mean all unconsolidated rock 

materials, transported and deposited by stream action or gravitational action that are 

capable of being freely excavated without prior ripping or blasting.457 Alluvial and 

small-scale mining operations in PNG are collectively referred to as small-scale mining 

or SSM.458  

 
454  Ibid s38. 
455  Ibid s39. 
456  Ibid s41. 
457  Blasius Susapu and Geoff Crispin, ‘Report on Small-Scale Mining in Papua New Guinea’ (WBCSD 

Report October 2001). 
458  Danellie Lynas, ‘A Good Business or a Risky Business: Health, Safety and Quality of Life for 

Women Small Scale’ in Lahiri-Dutt Kuntala (ed), Between the Plough and the Pick: Informal, 

Artisanal and Small-Scale Mining in the Contemporary World (ANU Press, 2018). 
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Alluvial gold mining in PNG started in 1873 when Captain John Moresby, who claimed 

New Guinea for the British and named Port Moresby, reported minor amounts of gold 

in the hills surrounding what is now Port Moresby Harbour. The Port Moresby 

discovery was not worked until 1877 when European miners mined the Laloki and other 

rivers inland from Port Moresby, causing the first gold rush.459 Ever since the first 

discovery of alluvial gold, the practice has gone from strength to strength. However, in 

their wisdom, the legislators wanted small-scale alluvial mining to be practised 

predominantly by Papua New Guineans. As a result, an alluvial mining lease can only 

be granted to a PNG citizen, or a company where a Papua New Guinean holds 51 per 

cent of shares and benefits or a joint venture where Papua New Guinean citizens hold 

51 per cent for their benefit.460  

Figure 2 below provides a brief extract of the licensing phase in PNG. 

 

Figure 2 Phases of Mining Licences in Papua New Guinea 

Source: Mineral Resources Authority (MRA) <mra.gov.pg>. 

Another crucial procedure in the SML regime is the duty of the Minister to conduct 

development forums to consult the provincial government, developer, and the 

customary landowners where the SML is situated as to their views on the mining 

project. This process is merely a formality because, at this juncture, the views presented 

 
459  Surek Bordia, ‘Small Scale Gold Mining and Marketing in Papua New Guinea’ (1998) 

<pharmacy.utah.edu>. 
460  Mining Act 1992 s38(2). 
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by the provincial government and the customary landowners do not affect the rights of 

the developer; it is for consultation and awareness purposes only. 

5.3.2  Licensing in the Petroleum Industry 

Petroleum exploration in PNG started before World War I. Drilling moved inland with 

the arrival of large helicopters, and the first commercial oil discovery was made in 

1986, with the first oil production in 1992.461 The petroleum sector expanded 

significantly when seven development projects came onstream between 1990 and 

2005.462 The regulatory procedures for petroleum and hydrocarbons in PNG are set out 

in the Oil and Gas Act 1998. Figure 3 shows where these petroleum projects are located. 

 

Figure 3 Petroleum Projects of Papua New Guinea 

Source: Simon A Kawagle, ‘Petroleum Resources of Papua New Guinea’ (2007) 7(3) Resource Geology, 

354. 

Section 21 of the Oil and Gas Act 1998 provides the preliminary procedure for initiating 

the licensing process, which starts when the Minister puts up notices of blocks of land 

that are available for prospecting. Interested parties then apply for what is called a 

petroleum prospecting licence (PPL). Upon the advice of the Petroleum Advisory Board 

(PAB), the Minister then, by way of an instrument, informs the successful applicant that 

 
461  Floyd F Sabins, ‘Remote Sensing for Petroleum Exploration, Part 2: Case Histories’ (1998) 17(5) The 

Leading Edge 623–626. 
462  Simon A Kawagle, ‘Petroleum Resources of Papua New Guinea’ (2007) Vol 7(3) Resource Geology 

347–350.  
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they are successful and will be granted a PPL, and the applicant pays a security fee.463 

The licence grants the licensee the right to occupy and carry out an operation in the 

licence area;464 the licence is for a period of six years and can be extended for another 

five years.465 As soon as the licence holder finds petroleum, they must immediately 

inform the Director (Chairperson of the Petroleum Advisory Board) of this and, within 

three days, inform the Minister.466 The Minister, through a publication in the National 

Gazette, declares the block where petroleum has been found a ‘discovery block’ and 

that block becomes a location.467 As distinguished from the practices with the licensing 

aspect of mining in PNG, the holder of a PPL where petroleum has been found can 

apply to retain their interests without proceeding to develop and extract the find. They 

apply for a petroleum retention licence (PRL). 

An application for a PRL can be made after two years of discovering petroleum wells in 

the location and must be to the satisfaction of the Minister with a proposal for 

expenditure and commercial viability of the find.468 A PRL grants the holder the 

following rights: 

to explore petroleum in the petroleum retention licence area; 

• to carry on field studies to obtain information to ensure timely economic 

development of the gas field in the petroleum retention licence area;  

• to carry on such operations and execute such works in the petroleum retention 

licence; 

• if authorised by the Director, to complete wells, carry out drill stem tests, or 

extended production tests for appraisal of a petroleum pool.469 

After two years from the granting of a PPL or PRL, the holder of such a right may apply 

to the Minister for a petroleum development licence (PDL) over the blocks that contain 

a petroleum pool or part of a petroleum pool.470 An application for a PDL is 

accompanied by detailed proposals by the applicant for the construction, establishment, 

 
463  Oil and Gas Act 1998 s23. 
464  Ibid s25. 
465  Ibid s26. 
466  Ibid s32. 
467  Ibid s34. 
468  Ibid s37. 
469  Ibid s42. 
470  Ibid s53. 
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and operation of all facilities and services for and incidental to the recovery, processing, 

storage, and transportation of petroleum from the licence area.471 The Minister then 

issues a formal notice to the applicant that a PDL will be granted in part or wholly; 

however, the applicant needs to pay security deposits in regard to conditions relating to 

the protection and restoration of the environment.472 

The term of a PDL is for twenty-five years and can be extended.473 Regarding the 

licensing aspect, the consulting procedure with the provincial government and the 

landowners is very detailed and includes not only development forums but also social 

mapping and landowner identification to be undertaken by the applicant/licensee. 

Goldman defines social mapping as ‘the process of collecting information about 

customary resource ownership and group formation’,474 while Filer suggests: 

[a] development forum is not just a mechanism for securing local consent to 

resource development contracts between the state and private investors in 

the mining and petroleum sectors, but it is also a process by which the 

national government agrees to share the benefits of such investment with 

project area landowners.475 

The provisions of the Oil and Gas Act 1998  make it mandatory for PPL, PRL, and PDL 

applicants to carry out social mapping and landowner identification studies.476 Before 

issuing the licence, the Minister must conduct a development forum, which comprises 

the developer or developers, the state, the provincial government, local-level 

governments, and landowners.477 Before the development forum can commence, the 

applicant must produce to the Minister the following: 

full-scale social mapping and landowner identification studies to the Minister’s 

satisfaction 

 
471  Ibid s54 (1) c. 
472  Ibid s56. 
473  Ibid s60. 
474  Laurence Goldman, ‘Social Mapping’ in Lawrence Goldman (ed), Social Impact Analysis 

(Routledge, 2000). 
475  Colin Filer, ‘The Development Forum for Papua New Guinea: Evaluating Outcomes for Local 

Communities’ in Marcia Langton and Judy Longbottom (eds), Community Features, Legal 

Architecture: Foundations for Indigenous Peoples in the Global Mining Boom (Routledge, 2012) 48. 
476  Oil and Gas Act 1998 s31(f), s46(1) a iii, s 47. 
477  Ibid s48. 
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a socio-economic impact study as part of the environmental plan required under the 

Environmental Planning Act 1978 

a proposal from the Director after giving due consideration to the results of the full-

scale social mapping and landowner identification studies and the socio-

economic impact study and the principle set out in section 170(3), for the 

equitable sharing of the equity benefit and the royalty benefit amongst project 

area landowners and has given that proposal to representatives of those future 

project area landowners.478 

After the development forum, the state proceeds to sign development agreements with 

the landowners, provincial government, and local-level governments in terms of the 

benefits-sharing arrangements between these different stakeholders.479 This is very 

important because it sets out the terms of the royalties to be received by the landowners, 

provincial governments, and local-level governments. All in all, the state benefits from 

mining and petroleum projects from dividends as an equity participant, production 

royalties, revenue from taxes, and acquisition of infrastructure.480 The mining and 

petroleum sectors’ contribution to PNG’s economy is managed by the state through 

different agents of the state. The state demarcates its agents’ responsibilities to ensure 

coherence and that each revenue stream is managed separately. In 2018, the National 

Budget projected the state revenue as K12,730.7 million, principally funded from tax 

revenue.481 From that portion, the mining and petroleum sectors’ contribution to state 

revenue in 2018 was 34 per cent of total revenue (see Figure 4). 

 
478  Ibid s49. 
479  Ibid s50. 
480  Ibid 241. 
481  Deloitte, Papua New Guinea Budget (2018) <https://www2.deloitte.com>. 
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Figure 4 Revenue Streams Received by the State in 2018  

Source: Papua New Guinea Extractive Industries Transfer Initiative (PNG EITI Report for 2018). 

5.4 State Equity Participation 

State participation has featured prominently in the development of petroleum and 

mining sectors worldwide over the past forty to fifty years.482 The Independent State of 

PNG has adopted a practice through a legislative mechanism to directly participate in 

mining and petroleum projects. Section 165 of the Oil and Gas Act 1998 clearly states: 

The State has the right (but not the obligation) to acquire, directly or through 

a nominee, all or any part of a participating interest not exceeding 22.5% in 

each petroleum project.  

Whilst in mining projects, the state has the right to acquire directly or through a 

nominee an interest not exceeding 30 per cent.483 The reasons for capping equity at 

30 per cent were summarised by the then Finance Minister in September 1978:  

the Government will seek to negotiate participation in equity up to a 

maximum of 30 per cent for the foreseeable future. The Government does 

not want a majority share, or even a majority management function. The 

Government does not wish to be the largest partner in any project, and for 

 
482  Charles McPherson, ‘State Participation in the Natural Resource Sectors: Evolution, Issues and 

Outlook in Philip Daniel’ in Michael Keen and Charles McPherson (eds), The Taxation of Petroleum 

and Minerals: Principles, Problems and Practice (Routledge, 2010) 263. 
483  See Anthony David Owen and J C Latimore, ‘Oil and Gas in Papua New Guinea’ 26 (9) Energy 

Policy 655–660. 
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this reason (given the structure of many mining consortia) the Government's 

desired share could often be considerably less than 30 per cent.484 

The PNG government was seeking a joint venture through a public-private partnership 

with mineral and petroleum companies.485 In explaining this public-private 

arrangement, Ormalu and Zamora stated:  

in PNG, for instance, the government of the host country may participate in 

equity as a shareholder. The government or the state-owned enterprise 

acquires, on behalf of the state, a participating interest, or a claim on after-

tax profits in a joint venture with privately-owned companies. Equity, thus, 

covers both the acquisition of shares in an incorporated company and the 

acquisition of a participating interest in an unincorporated joint venture. This 

can be done in several ways — equity for cash on private investor terms; 

paid equity on concessional terms or financed by the investor; carried 

interest with repayment; tax swapped equity; equity in exchange for a non-

cash contribution, ‘free’ equity, production sharing agreements, etc.486 

Under the above provisions, the MRDC was initially tasked with managing the state’s 

interests in mining and petroleum projects.487 In further restructures, the state’s mining 

interests went from Orogen Minerals to Petromin, then to the IPBC, and finally now to 

KMHL. Meanwhile, the state’s petroleum interest moved from MRDC to the National 

Petroleum Company and now to KPHL.488 In the early years, the state’s exercise of its 

right to equity participation in mining operations varied from 20 per cent in 

Bougainville and Misima to an initial 10 per cent in Porgera (controversially 

renegotiated to 25 per cent in 1992) and an eventual stake of just 9 per cent in Lihir.489 

 
484  David Frecker, Anatomy of a Mining Project in Papua New Guinea: A Case Study (Australian 

Mining and Petroleum Law Association Yearbook, 1995) 132–151. 
485  Vlado Vivoda and Terry O’Callaghan, ‘Regimes, Mining Investment and Regulatory Risk in the 

Asia-Pacific Region: Comparative Evaluation and Policy Implications’ in Terry O’Callaghan and 

Geordan Graetz (eds), Mining in the Asia-Pacific: Risks, Challenges and Opportunities (Springer, 

2017). 
486  Mirian Kene Omalu and Armando Zamora, ‘Key Issues in Mining Policy: A Brief Comparative 

Survey on the Reform of Mining Law’ (1999) 17(1) Journal of Energy and Natural Resources Law 

13–38, 18. 
487  Mineral Resources Development Company Pty Ltd (Privatisation) Act 1996. 
488  I will set out a detailed history of the SOEs in the next chapter and explain why different ones were 

set up in different periods. 
489  Richard Jackson, ‘One Full Circle: BCL to PJV’ (1994) 2(1) Taim Lain 18–26. 
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The direct participation of the state in resource projects turned out to be a blessing in 

some respects and a curse in others. The financing arrangements for equity participation 

have been such that the state has not been able to draw direct benefit from its equity 

share, especially from more recent projects.490 Banks conceptualise state equity 

participation in the following words: 

The acquisition of equity by the Government in the largescale mining and 

oil sectors has been one of the most significant and controversial economic 

issues at the national level in Papua New Guinea. Government equity 

provides a useful context for the discussion of landowner equity, as the 

Government generally provides landowners with an option for equity out of 

an option that is vested in the State.491 

The dilemma with state equity participation has always been how the state would raise 

revenue to buy into these projects because, as alluded to above, even the landowner and 

provincial government portions are derived from state equity participation. The sad part 

about state equity participation in large mineral and petroleum projects is that the 

Government of PNG does not have the funds readily available to finance its equity stake 

in the construction phase of projects. This lack of finance has plagued the PNG 

Government right through the big mining and petroleum projects, the latest being the 

Papua New Guinea Liquefied Natural Gas Project. Therefore, to still participate in 

resource extraction, the government employs three approaches: debt financing, allowing 

the developer to carry the costs, and mortgaging the state’s shares in a company. After 

each of these is outlined, the section will discuss a significant source of state revenue: 

royalties. 

5.4.1  Debt Financing 

Debt financing is defined as money that a company or government borrows to do 

business or finance its activities.492 It is preferred because it secures finance for the 

 
490  Ron Duncan and Ila Temu, ‘The Need for Fiscal Discipline’ (1995)10(1) Pacific Economic Bulletin 

14–18,15. 
491  Glenn Banks, ‘Landowner Equity in Papua New Guinea’s Minerals Sector: Review and Policy 

Issues’ in Natural Resources Forum (Blackwell Publishing Ltd, 2003) 223–234. 
492  Cambridge Dictionary (Web Page) <dictionary.cambridge.org>.  
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owner while the owner maintains full controlling rights.493 Benning, in his analysis of 

the benefits of debt financing, states: 

the all-exclusive equity funding approach has given way to an increasing 

emphasis on the maximisation of debt funding. The maximisation of 

external debt has a two-fold benefit in that the project sponsors free-up cash 

resources for use on alternative investments, and secondly, the effect of 

gearing provides improved shareholder returns.494 

When the government pursues a debt financing approach, it must consider cost, risk, the 

conditions specified by creditors, the rate of inflation, profitability, liquidity position, 

security, and business.495 Examples of debt financing include: 

equity participation of Enga Province and landowners in the Porgera Gold Mine 

funded through a loan to MRDC by the Japanese EXIM Bank  

shares in Lihir Gold — Mineral Resources Lihir and MRDC negotiated a favourable 

loan worth approximately K45 million with the European Investment Bank.496 

5.4.2 Developer Carries the Cost 

The second approach the state has used to finance its equity participation is to let other 

parties in the mining and petroleum projects carry the state’s costs, which the state 

repays from its share of the profit. Kuwimb highlights the state’s exploration and 

development costs are carried by foreign companies.497 Their costs are reimbursed by 

the state’s share of the return. This means the state realises profits only after its carried 

costs have been fully reimbursed with interest at commercial rates. This was the 

approach taken with the Ok Tedi Mine. In praising the state’s position on equity 

arrangements, Anere states: 

the government’s strategy reflected the sentiments of the national 

development strategy which called for fiscal self-sufficiency, and the state’s 

foreign investment policy which welcomed foreign investment in enclave 

 
493  Sheryl Winston Smith, ‘New Firm Financing and Performance ‘in Douglas Cumming (ed), The 

Oxford Handbook of Entrepreneurial Finance (Oxford University Press, 2012). 
494  I Benning, ‘Bankers Perspective of Mining Project Finance’ (2000) 100(3) South African Institute of 

Mining and Metallurgy Journal 145–152. 
495  Hendri Dwilaksono, ‘Effect of Short- and Long-Term Debt to Profitability in the Mining Industry 

Listed in JSX’ (201) 10(1) Business and Entrepreneurial Review 77–80. 
496  Ibid 385. 
497  Mako John Kuwimb, ‘An Examination of Papua New Guinea’s Petroleum Law and Policy’ (LLM 

Thesis, The University of Wollongong 1997). 
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projects while ensuring that maximum gains accrued to the people of 

PNG.498 

Joining the bandwagon in praising the state achievement in Ok Tedi, Garnaut remarked 

that the Ok Tedi Development Company Board, Ok Tedi Steering Committee and 

subsequently, the Minerals and Petroleum Policy Committee consisted of the most 

effective, consistent, and harmonised work on policy.499 Zorn concluded that ‘Ok Tedi 

mine has largely fulfilled its economic goals and assured the National Government of a 

reasonable share of the wealth produced in the mines’.500 

5.4.3 Mortgaging the State’s Shares  

This type of arrangement was opted for in the largest resource development project in 

PNG, the PNG LNG project. The state, on 5 March 2009, mortgaged its 17.6 per cent 

shares in Oil Search Limited (an oil company operating out of PNG) and obtained a 

1.68-billion-dollar loan from the International Petroleum Investment Company (IPIC) 

based in Abu Dhabi to finance the PNG LNG project. The then Prime Minister, Michael 

Somare, in an interview, stated, ‘we have successfully negotiated with a sovereign fund 

(IPIC) to raise $1.68 billion to fund PNG’s stake in an $11 billion LNG project’.501 

When the PNG Oil Search shares were mortgaged for the IPIC loan, the then Finance 

Minister, the Honourable Patrick Pruaitch, described the loan as the best deal ever by 

any government. He stated: 

in the ten (10) years from 2005 to 2014 total Oil Search dividends paid to 

the PNG government for ownership of 196.8 million shares amounted to an 

average of K34.6 million a year. By gaining 19.6 per cent in the PNG LNG 

project the PNG government enjoyed a return of K2.254 billion (USD 663 

million in 2015 alone. This is 65 times the annual proceeds from Oil Search 

dividends.502 

 
498  Ray Anere, ‘Development Via Direct Foreign Investment: A Case Study of the Ok Tedi Copper Mine 

in Papua New Guinea’ (Doctorate Thesis, Claremont Graduate School 1993). 
499  Ross Garnaut, ‘The Framework of Economic Policy-Making’ in J A Ballard (ed), Policymaking in A 

New State (University of Queensland Press, 1981). 
500  Stephen Zorn, ‘Despite Our Best Intentions: Papua New Guinea’s Ok Tedi Mine and the Limits of 

Expert Advice’ (2018) 31 Miner Econ 13–21. 
501  Michael Perry, ‘PNG in Talks with IPIC for $1.1 billion for PNG Project’ Reuters (online 2009) 

<https://cn.reuters.com/article/png-oilsearch-idUKSYU00547620081107>.  
502  ‘Pruaitch Defends IPIC Deal’, Papua New Guinea Post-Courier (online at 12 March 2020) 

<https://postcourier.com.pg/pruaitch-defends-ipic-deal/>. 
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From the three options of equity participation by the state, one clear factor is that PNG 

does not have enough financial resources readily available to shoulder its equity stake in 

all projects. In Chapter Ten of the thesis, I will introduce the concept of an SWF 

(sovereign wealth fund) as a possible mechanism the government could use to ensure 

that extra revenue generated by the mining and petroleum sectors can be saved and 

invested. With the build-up of the savings and dividends from various investments by 

the SWF, the state would be able to participate directly in mining and petroleum 

projects in the country. This would ensure that the state could take up construction costs 

and ask for more percentages to fulfil its legislative benchmark in the relevant mining 

and petroleum legislation. It would also serve as an advantage to the customary 

landowners where the resource extraction takes place. Table 2 (above) shows that the 

landowners are always given a portion of the state’s equity. With readily available 

finances, the state could guarantee that landowners have a separate stake in the 

ownership of the mine by financing the equity purchases by the landowners. This is so 

landowners can be effective participants and derive equal benefits from their land. 

5.5 Royalties Acquired from Minerals and Petroleum 

Royalties have historically been the most attractive instrument for taxing mineral 

extraction. They are attractive to the government because they ensure an upfront 

revenue stream as soon as production starts.  

In the famous common law case of Federal Commissioner of Taxation v Sherritt 

Gordon Mines Ltd,503 the court held that gold and silver were royal minerals and owned 

by the Crown. The word ‘royalties’ comes from the Latin word regalia, meaning regal 

and referring to certain prerogative writs of the Crown,504 but it has another meaning. In 

the words of Northrop J, the common-law definition of royalty is: 

consideration paid for permission to exercise a beneficial privilege, usually 

made payable as and when the privilege is exercised and measured by the 

quantum of the benefit from time to time received from the exercise.505 

Mineral and petroleum royalties not only reflect the vesting of ownership but are also 

compensatory payments for the right to mine or drill. In summarising this two-fold 

 
503  (1977) 137 CLR 612. 
504  Geoffrey Compton, ‘The Proprietary Nature of Overriding Royalties in Petroleum Agreements in 

Australia’ (2002) 21(2) Australian Mining and Petroleum Law Journal 152–161. 
505  McCauley v FCT (1994) 69 CLR 235. 



 | P a g e  

 

 

111 

application of the meaning of royalties, Otto and others define royalties as the payments 

to the owner of the mineral resource in return for the removal of the minerals from the 

land; in some civil law nations, the legal basis for a royalty paid to the state is a 

payment for a continued right to mine, with no actual or implied mineral ownership by 

the state.506 A royalty can also be regarded as a factor payment for the extraction of the 

mineral resource, like factor payments on capital and labour inputs.507 After the 

conception of the state and the transfer of mineral provisions to the state, it exercised 

ownership rights over minerals and later extended them to petroleum. In Cawood’s 

analysis: 

When the mineral rights were state-owned, permission to develop the 

minerals was obtainable from the State. Consequently, the mineral royalty 

was then payable to the State. Compensation for the development of the 

State's mineral resources entailed any, one, or a combination, of several 

considerations.508 

In the case of Keyes v Saskatchewan Minerals, Maguire JA held that the word ‘royalty’ 

may be used in various senses and with different meanings.509 The owner of land may 

use it as the basis for computing compensation or a reservation with natural resources 

rights on the granting of a lease. 

The word ‘royalty’ is not clearly defined in the Mining Act 1992 or the Oil and Gas Act 

1998. However, the word features throughout both Acts. The closest to any definition is 

captured in the ‘definition of terms’ section of the Oil and Gas Act 1998 where the term 

‘royalty benefits’, concerning a petroleum project, is defined as: 

a sum of money each month equal to the amount of royalty payable in the 

previous month according to section 159 by a licensee in respect of that 

petroleum project, less any tax or withholding payable to the state in respect 

to such royalty upon payment to third persons.  

 
506  James Otto et al, Mining Royalties: A Global Study on Their Impact on Investors, Government and 

the Civil Society (World Bank, 2006). 
507  Robert Conrad, Zmarak Shaliza, and Janet Styme, ‘Issues in Evaluating Tax and Payment 

Arrangements for Publicly Owned Minerals’ (Policy Research and External Affairs Working Paper 

no 496, World Bank, 1990). 
508  Frederick T Cawood, ‘The Mineral and Petroleum Resources Development Act of 2002: A Paradigm 

Shift in Mineral Policy in South Africa’ (2004) The Journal of South African Institute of Mining and 

Metallurgy 53–64. 
509  12 DLR (3d) 643. 
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Section 5 of the Mining Act 1992 refers to ‘an amount of 20% agreed to in the special 

mining lease or mining lease to be paid’.510  

Section 159 of the Oil and Gas Act 1998 states:  

(1) Subject to Subsection (2), a tenement holder shall pay to the State 

royalty at a rate of 2.00% of the wellhead value of all petroleum produced 

from the licence area.  

Further, section 160 of the same Act states: 

(1) Subject to this section, a petroleum development licensee shall pay in 

accordance with Section 98 of the Organic Law on Provincial Governments 

and Local-level Governments to the affected Provincial or Local-level 

Governments of a petroleum project development levies at a rate of 2.00% 

of the wellhead value of all petroleum products from the licence area, 

calculated in the same manner as provided for in Section 159. 

The legislative provisions pronounce that, apart from the state’s equity participation, the 

state obtains a 20 per cent royalty from mining projects and a further 2 per cent of the 

wellhead value of petroleum projects. Provincial governments where petroleum 

resources are located also are paid development levies. In terms of revenue collection by 

resource-owning states, there are different royalty regimes. Guj explains that ‘royalty 

can be collected as, Unit-based (specific royalty), Value-based (ad valorem) royalty, 

Profit-based royalty and/or tax, Hybrid royalty/tax, Resource rent-based tax, and 

Production sharing contract’.511 The Department of Mineral Policy and Geohazards 

Management’s submission to the tax review committee emphasised: 

Papua New Guinea applies a value-based/ad valorem type of mineral royalty 

regime. The mineral royalty rate is calculated at 2 per cent of the annual free 

onboard revenue or net smelter returns whichever is appropriate. The Mining 

Act 1992 allows for 20 per cent of the cash mineral royalties to be paid 

directly to the mining lease area landholders. Further break up of royalty 

 
510  ‘(5) The provisions of the repealed Acts relating to royalties shall continue in force as if the repealed 

Acts had not been repealed until the coming into operation of the Mining (Royalties) Act 1992 

excepting that the amount equal to 5% of the amount of royalties payable under Section 107(2) of the 

Mining Act (Chapter 195) (repealed), shall – (a) be read as an amount equal to 20% of the amount of 

royalties; and (b) be paid in respect of a special mining lease and mining lease under this Act.’ 
511  Pietro Guj, Mineral Royalties and Other Mining Specific Taxes (International Mining for 

Development Centre (2012) 4. 
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percentage is agreed to a Memorandum of Agreement (MoA) meetings with 

parties to the MoA.512 

Ad valorem royalties are levied as a percentage of the total value of minerals recovered 

or the ex-mine value. The ex-mine value refers to the value of the minerals once they 

are mined and brought to the surface; an ad valorem royalty consists of a uniform 

percentage (the rate) of the value (the base) of the mineral(s) in the products sold by the 

miner.513In his discussion on mineral royalties, Otto claims: 

unit-based and ad valorem-type royalties are certain to be paid in all years 

when production takes place, whereas profit-and income-based royalties will 

be paid in years with profits or income. These provide revenue in the early 

years of the project that is transparent and easy to administer compared with 

the profit or income-based royalty taxes.514  

Given the pre-eminence of revenue generation, most countries impose ad valorem 

royalties based on the value of minerals determined at the mine mouth or the gross 

revenue arising from the sale.515 Dalton gives an overview of the royalty arrangements 

in PNG as: 

In mining, the royalty is assessed on the f.o.b. revenue earned by the state on 

the sale or disposition of mine products or net smelter returns (if smelted or 

refined in Papua New Guinea) at a rate of 1.25 per cent. The royalty is 

deducted for computing income tax and is a very low rate because a high 

royalty would be a disincentive to the investor given the other taxes 

applicable. In petroleum, the royalty is set at 1.25 per cent of the wellhead 

value of petroleum, which is the value at the point of export less processing 

and transportation costs from the wellhead.516 

 
512  Department of Mineral Policy and Geohazards Management, Papua New Guinea Mining Fiscal 

Regime (June 2014) <taxreview.gov.pg>2014/08>. 
513  Ibid 80. See also Samantha Hepburn, Mining and Energy Law (Cambridge University Press, 2015) 

424. 
514  James Otto, ‘Legal Approaches to Assessing Mineral Royalties’ in James Otto (ed), The Taxation of 

Mineral Enterprise (Graham and Trotham/Martinus Nijhoff, 1995) 131. See also Tracey Lynn-Field, 

State Governance of Mining, Development and Sustainability (Edward Elgar, 2019) 203. 
515  Evaristus Oshionebo, Mineral Mining in Africa: Legal and Fiscal Regimes (Taylor and Francis, 

2020) 149. 
516  Desire L Dalton, ‘Papua New Guinea: Resources Legislation and Policy’ in Australian Mining and 

Petroleum Law Association Yearbook 1988 (Australian Mining and Petroleum Law Association Ltd, 

1998) 100–124. 
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The Mineral Resources Authority of PNG is mandated to receive any fees, levies, rent, 

security, compensation, royalty, or other money payable under the Mining Act 1992 and 

other legislation.517 The royalty arrangements have been a constant source of revenue 

for PNG. Regarding its two largest mines for mineral royalties (Porgera Joint Venture 

and Ok Tedi Mining Limited), a 2004 survey by Togolo found that PJV paid 

landowners and the Enga Provincial Government a total of K157 million, while from 

1982 to 2004 OTML paid K238 million in royalties.518 The revenue from royalties 

continues to be a major source of support to PNG’s economy, highlighted in Figure 5. 

The figure shows the revenue from petroleum and minerals from 2015-2019.  

 

 

 

 

 

 

 

 

 

 

Figure 5 Mining and Petroleum Royalties Transferred to the Provinces 

Source: Papua New Guinea Extractive Industries Transfer Initiative (PNG EITI Report for 2017). 

In 2018, the largest sources of government revenue from the extractive industries 

included corporate income tax, salary and wage tax, dividends, and royalties, most of 

this revenue going into consolidated government revenue.519 In 2018, the royalties from 

the mining and petroleum sectors generated K308,803,450.00 million, as shown in 

Table 4 below. The PNG economy is dependent on the revenue generated from the 

extraction of minerals and petroleum. Every year a huge portion of the revenue in the 

national budget is funded either directly or indirectly by proceeds from minerals and 

petroleum. 

 
517  Mineral Resources Authority Act 2018. 
518  Melchior Togolo, ‘The Resource Curse and Governance: A Papua New Guinean Perspective’ in 

Stewart Firth (ed), Globalisation and Governance in the Pacific Islands (ANU Press, 2006). 
519  Ibid 375. 
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Table 4 Revenue Stream from Royalties 

Revenue 

Stream 

Reconciled/ 

Unilateral 

Receiving 

Entity 

Amount 

Reported 

Paid 

(PGK)(X) 

Amount 

Reported 

Received 

(PGK)(Y) 

Variance  

(PGK) 

(Z=Y-X) 

Variance 

(Z/Y)  

Environmental 

permit fees and 

user charges 

Reconciled  CEPA 7047667 (5,482,887) 350/39%  

Royalties Reconciled DPE, MRA, 

landowners and 

subnational 

governments  

316732337 (7,928,886) $2.2  

Source: Papua New Guinea Extractive Industries Transfer Initiative (PNG EITI Report for 2017). 

5.6  Revenue from Taxation 

The involvement of the state and its agencies in taxing the mining and petroleum sectors 

is of utmost importance. The law of taxation and its finer details are broad, and this 

thesis would not do it justice by simply addressing its overarching principles. Instead, 

the discussion centres on the most important aspects: the state’s responsibility to ensure 

mining and petroleum companies are tax compliant and the extent of tax revenue 

collected from the mining and petroleum industry.  

State revenues from resource projects have largely been limited to tax revenues, which 

include company tax and dividend withholding tax. But, as stated earlier, these have 

been used to finance expansionary national budgets and provide tax concessions, 

incentives, and subsidies.520 Mining operations in PNG are subject to company income 

tax and royalties. Petroleum and gas operations in PNG are subject to company income 

tax, royalties, and an Additional Profits Tax (APT), which now applies only to 

designated gas projects.521 In presenting an overview of the tax arrangements with 

mining and petroleum companies, Kraal elaborates: 

investor entities might enter into resource development agreements with the 

State of Papua New Guinea. These agreements can modify the operation of 

 
520  Ibid 375. 
521  Craig Emerson and Diane Kraal, ‘Taxation Reform Options for the Petroleum, Gas and Mining 

Industries in Papua New Guinea’ (NRI Working Paper, 29 May 2014). 
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legislation by containing negotiated, project-specific, income tax 

concessions. The agreement might also provide for GST, duty and tariff 

exemptions; the terms of any state equity participation or fiscal stabilisation 

arrangements; construction of infrastructure facilities, and environmental 

management; or require training for local staff.522 

In charging taxes, the government must strike a balance between the state’s interests and 

the developer’s interests. A tax rate that takes all the wealth is too high because it kills 

the goose that lays the golden eggs while a tax rate of zero is likely to be too low, 

leaving the state with only the nontax benefits that flow from production.523 The 

mandated tax-collecting state agency in PNG is the Internal Revenue Commission 

(IRC). The IRC is a statutory authority and a creature of the Internal Revenue 

Commission Act 2014. The PNG Government imposes three categories of taxes on 

companies operating in the mining and petroleum sectors. These are the mining and 

petroleum tax (corporate income tax), group taxes (taxes withheld on employee 

salaries), and royalties.524 Tax revenue direct from the mining and petroleum sectors 

saw a gradual increase in the period 2017–2019 after a sharp decline in 2018. The 

estimated figure for mining and petroleum taxes in 2019 rose to K856,200.00, as shown 

in Table 5 below.  

Table 5 General Tax Revenue 

General Revenue 

(Thousands of Kinas) 

Internal Revenue Commission 

Economic 

Item 

2017 2018 2019 2020 2021 2022 

Code Description Actual Budget Estimate Estimate Estimate 

216 Internal Revenue 

Commission 

     

111 

 

Income, 

Profit/Capital 

Gains Tax 

     

 
522  Diane Kraal, ‘Tax — It’s Time for Change’ (Conference Paper, Australian Tax Teachers Association 

Conference, 19 January 2015). 
523  Ibid 408. 
524  Papua New Guinea Extractive Industries Transfer Initiative (Report, 2020) <https://eiti.org>. 
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111120 Individual 

Income Tax 

(Assessed) 

3,049,386.8 3,250,200.0 2,949,500.0   

111205 Company Tax 1,618,597.0 1,971,500.0 2,556,200.0   

111210 Dividend 

Withholding Tax 

149,694.4 137,400.0 149,200.0   

111225 Mining and 

Petroleum Tax 

689,262.8 89,500.0 856,200.0   

Source: Papua New Guinea National Budget, Department of Treasury (Report, 2019) <https://treasury.gov.pg>.  

5.7 Acquisition of Infrastructure 

The adoption of legislative mechanisms in the mining and petroleum industry paved the 

wave for an arrangement between the state and the licensee to enter into agreements for 

provisions of infrastructure developments. Section 173 of the Oil and Gas Act 1998 

provides for infrastructure services from the state to the local-level government and 

provincial governments. Further, the state can pass on the infrastructure development to 

the licensee. In their interpretation of section 173, Deszcz and Rick Ladbury explain:  

The Oil and Gas Act contemplates that such infrastructure or other benefits 

may sometimes be funded by the licencee. If it is funded by the licencee, the 

costs of such infrastructure or benefits may be credited as income tax paid, 

subject to certain limitations.525 

The push for acquiring infrastructure started with the Porgera Gold Mine in 1992 under 

the terminology ‘tax credit’. According to Filer and Imbun: 

Landowners of the Porgera gold mine persuaded Treasury officials to 

introduce an ‘infrastructure tax credit scheme’ in the 1992 budget. This 

entailed an amendment of the Income Tax Act which would allow the 

developers of large-scale mining and petroleum projects to spend up to 0.75 

per cent of their gross revenues on the construction of social and economic 

 
525  Ibid 177. 
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infrastructure and to have this counted as corporate income tax already paid 

to the government.526  

This scheme had its origins in management concerns at Porgera with the return of tax 

revenue from the mine to the province.527 

The government continues to use the Infrastructure Tax Credit Scheme (ITCS) and the 

National Infrastructure Tax Credit Scheme (NITCS) to the government’s advantage. 

According to Christmann and Stolojan, a major part of the monies spent in favour of the 

local communities has been invested in infrastructure development and maintenance 

under a tax credit scheme. This has a stronger positive impact on the sustainability of 

the mining area after mine closure than direct payments to local communities.528 Under 

the schemes, Oil Search Ltd has built the Kikori to Samberigi road and the state-of-the-

art National Football Stadium for rugby league, as well as upgraded central government 

buildings.529 The Porgera Mine has also persisted with the scheme through its years of 

operation when it built the Paiam Administration hospital for K1.3 million in 2019, 

together with staff houses worth K236,764,00 at Tipinini Primary School.530  

In his analysis of the scheme, the Director of the Institute of National Affairs, Dr 

Barker, stated: 

It is critical, and the rules are clear-cut. ITCS funds should not continue to 

be diverted to adhoc projects, particularly status urban projects but provide 

needed public goods in rural areas notably in affected areas, and provincial 

governments approved the projects as being consistent with their agreed 

priorities.531 

 
526  Colin Filer and Benedict Imbun, ‘A Short History of Mineral Development Policies in Papua New 

Guinea, 1972–2002’ in May RJ (ed), Policymaking and Implementation: Studies from Papua New 

Guinea (ANU Press, 2009) 75–116. 
527  Glenn Banks, ‘Mining, Social Change and Corporate Social Responsibility: Drawing Lines in the 

Papua New Guinea Mud’ in Stewart Firth (ed), Globalisation and Governance in the Pacific Islands 

(ANU Press, 2006).  
528  Patrice Christmann and Nicolas Stolojan, Management and Distribution of Mineral Revenue in PNG: 

Facts and Findings from the Sysmin Preparatory Study: A Consultant’s Perspective (MMSD Report 

No 55/2002) 5. 
529  Oil Search Website, ‘Supporting Benefits Distribution’ (online) <https://www.oilsearch.com>. 
530  ‘Tax Deal Building Rural PNG’, The National (14 March 2019) 

<https://www.thenational.com.pg/tax-deal-building-rural-png/>. 
531  Ibid 427. 

https://www.thenational.com.pg/tax-deal-building-rural-png/%3c
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5.8  Latest Amendments to the Licensing Regime in PNG 

The current government of Prime Minister James Marape passed certain amendments to 

the Oil and Gas Act 1992 and the Mining Act 1992 in 2020. Commenting on the recent 

amendments, Leahy claimed that these Bills would significantly change the mineral, oil, 

and gas sectors. The Mining Bill intends to give an avenue to directly participate in 

mineral exploration and mining through processes of land reservation. The Oil and Gas 

Bill aims to give the Minister for Petroleum and Energy greater power in granting 

petroleum development licences.532 Under the recent Mining Amendment Act 2020, the 

state has the power to reserve land that is subject to an expired, cancelled, surrendered, 

or relinquished tenement,533 and KMHL or any other state-owned company can apply 

for the licence and will be given priority.534 Further amendments include the Mineral 

Resources Authority having a repository for mineral and geological data with tenement 

holders to supply data and information, and the forum to resolve disputes under the Act 

would be located in PNG and operate under its laws.535 

The Oil and Gas Amendment Act 2020 also makes significant changes to the Oil and 

Gas Regulation. In granting a licence for a PDL that is of national significance, the 

Minister will state a minimum expected level of return for the state following advice 

from the Mining Advisory Board.536 Another notable amendment is the exercise of 

discretion by the Minister to grant or reject the licence application. The old procedures 

for review have been abolished; as a result, the decision of the Minister is final. In its 

interpretation of the new amendments to the Act, the company Allens Linklaters PNG 

claims:  

the Minister may refuse to grant a PDL even where a current licencee has 

discovered petroleum and has submitted a valid application which reduces 

procedural fairness and transparency, and the applicant cannot seek 

 
532  John Leahy, ‘Papua New Guinea Legal Framework’ Oxford Business Group (online 2019) 

<https://oxfordbusinessgroup.com/viewpoint/new-rules-john-leahy-principal-leahy-png-law-key-

legislative-changes-oil-and-gas>. 
533  Mining Amendment Act 2020 s95B. 
534  Ibid 95C. 
535  Ibid 95I. 
536  Oil and Gas Amendment Act 2020 s56A. 
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arbitration even where an arbitration regime has previously been agreed 

upon between the applicant and the State.537 

5.9  Conclusion 

From the above discussions and tables, it is evident that the mining and petroleum 

industry plays a key role in the Papua New Guinean economy. It is not too strong to say 

that PNG depends heavily on the extractive industry to funnel revenue directly into the 

consolidated revenue fund. Several state instrumentalities have become vital in this 

setup: 

• SOEs manage the state’s equity participation in the mining and petroleum 

sectors. 

• The MRA manages all royalties, fees, levies, etc. 

• The IRC deals with all manner of taxation applicable to the extractive 

industry. 

The state, as custodian for the people, must continue to ensure that the extraction of 

non-renewable resources is beneficial to Papua New Guineans. The state’s role is vital 

in the mining and petroleum sectors because of the state’s ability to secure benefits for 

the people. However, the level of equity participation by the state is not sufficient to 

maximise revenue. The idea now would be for increased revenue or full ownership of 

minerals and petroleum projects in PNG. This can only eventuate if PNG has adequate 

finance to undertake such projects. Revenue-generating state assets such as SOEs 

become very important for revenue sourcing. To achieve greater profitability, the state 

must adopt a mechanism that will enable it to participate directly in mining and 

petroleum projects and maximise its full equity percentage. This highlights the public 

governance and corporate governance problems of SOEs that the state plays a vital role. 

The later chapter will build on this and the concluding chapter eleven will provide some 

solutions. One practical way to achieve this is by using a savings fund as part of a 

sovereign wealth fund. This would ensure surplus revenue was saved or invested to 

bring returns that would give the state the financial support to undertake massive 

exploration, construction, and production of minerals and petroleum. The idea of an 

SWF and its relationship with SOEs is considered in chapter ten. 

 
537  Ibid 446. 
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CHAPTER SIX: A NATIONAL MINERAL, OIL, AND GAS COMPANY 

6.1 Introduction  

This chapter focuses primarily on the concept of a national mineral, oil, and gas 

company for PNG. Many countries today have economies reliant on the extraction of 

non-renewable resources. For the state to play an active role in the extraction and selling 

of these resources, national companies are required. Regulatory practices of the oil and 

gas sector differ from country to country, and different organisational models are 

adopted to shape the corporate governance of national companies. The chapter begins 

by examining the existing corporate structures employed by the state in the mining and 

petroleum sector. It discusses the different corporate structures adopted and the mandate 

given to these companies which the state has an interest. There is discussion also on the 

corporate structures adopted in PNG since 2015 in the mining and petroleum sector. 

The chapter also provides case studies on bad corporate governance and investment 

decisions made by different mineral, oil, and gas companies in PNG — practices that 

point to the urgent need for reform. 

6.2 Types of Mining Companies 

The mining industry comprises a mix of large and small companies. Large international 

companies, such as BHP Billiton and Vale, are referred to as majors, while companies 

that tend to focus on exploration and have significantly less access to capital, relying 

instead on project-specific equity financing, are called juniors.538 In their work on 

mining companies in developing countries, Auty and Mikesell identified three types: 

multinationals (MNCs), state-owned enterprises (SOEs), and small and medium locally-

owned mines.539This chapter focuses on the different mining and petroleum ventures 

owned by the state. These can be either National or State Mineral Companies, State-

Owned Enterprises/ State-Mineral Companies/ and Holding Companies for Government 

Shares (State Hybrid Companies).In regard to petroleum, many states mandate National 

Oil Companies to act on their behalf. 

 
538  National Resource Governance Institute, ‘The Mining Companies’ (Web Page) <nrgi_Mineral-

Industry.pdf (resourcegovernance.org)>. 
539  Richard M Auty and Raymond F Mikesell, Sustainable Development in Mineral Economics (Oxford 

University Press, 1998) 77. 

https://resourcegovernance.org/sites/default/files/nrgi_Mineral-Industry.pdf#:~:text=The%20mining%20industry%20is%20comprised%20of%20a%20mix,Shenhua%2C%20India%E2%80%99s%20Coal%20India%20Limited%2C%20and%20Chile%E2%80%99s%20Codelco.
https://resourcegovernance.org/sites/default/files/nrgi_Mineral-Industry.pdf#:~:text=The%20mining%20industry%20is%20comprised%20of%20a%20mix,Shenhua%2C%20India%E2%80%99s%20Coal%20India%20Limited%2C%20and%20Chile%E2%80%99s%20Codelco.
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6.3 National or State Mineral Companies 

National or state mineral companies are companies that the state has an interest in. The 

state forms them to develop the country’s resources.540 In his deliberations on the 

priorities of state mining companies, Rami suggests: 

State mining enterprises may not give priority to profit maximisation. They 

may instead pursue a multitude of commercial and non-commercial 

objectives, including such diverse goals as generating employment, earning 

foreign exchange, promoting regional development, and redistributing 

income, as well as earning profits.541 

With independence in the 1960s, many mineral‐rich African countries went the route of 

state ownership of mineral resources and the resulting revenues. Ownership and direct 

sector participation were achieved through the nationalisation of foreign-owned mining 

companies or their assets, or by creating state mineral companies (SMCs).542 This was 

followed by SMCs appearing in Venezuela and Chile in Latin America.543 Rankin 

states, ‘most of a large portion of industry was government-owned in the USSR, Eastern 

Europe, China, India, Middle East, and Southern America but was privatised in the 

1980s and 1990s’.544 

SMCs can take different forms. They can either be set up to mine independently and 

have the same organisational look as a private sector mining company, or they can be 

holding companies for government shares in a private sector mine or both.545 In their 

formative years, SMCs were created by the state capital and managed by political 

appointees for the communal good.546 As many capitalist and mixed economies 

 
540  Ernest Edgar Smith, Material on International Petroleum Transaction (Rocky Mountain Mineral 

Law Foundation, 1993) 30. 
541  Alrawashdeh O Rami, ‘The Supply Behaviour of State Mining Enterprises: A Case Study of the 

Jordanian Phosphate Industry’ (2008) 33 Resources Policy 196–202. 
542  African National Congress, ‘Maximising the Developmental Impact of the People’s Mineral Assets: 

State Intervention in the Minerals Sector (Sims)’ (Policy Document, March 2012) 

<https://www.sahistory.org.za/sites/default/files/archive-files3/sims.pdf>. 
543  Charles McPherson, ‘State Participation in the Natural Resources Sectors — Evolution, Issues, and 

Outlook’ in Philip Daniel, Michael Keen, and Charles McPherson (eds), The Taxation of Petroleum 

and Minerals: Principles, Problems and Practice (Routledge, 2010) 263–288. 
544  John Rankin, ‘Mineral, Metals and Sustainability: Meeting Future Material Needs’ (CSIRO 

Publishing, 2011)117. 
545  Centre for Energy, Petroleum and Mineral Law and Policy, ‘Mining Institutions: State-Owned 

Mining Companies’ (Web Page) <https://www.extractiveshub.org/topic/view/id/23/chapterId/435>.  
546  Kannan Ramaswamy, ‘Organisational Ownership, Competitive Intensity, and Firm Performance: An 

Empirical Study of the Indian Manufacturing Sector’ (2001) 22(10) Strategic Management Journal 

https://www.sahistory.org.za/sites/default/files/archive-files3/sims.pdf%3c
https://www.extractiveshub.org/topic/view/id/23/chapterId/435%3c


 | P a g e  

 

 

123 

embraced pro-market reforms, and the centrally directed economic structures of the 

communist countries fell apart, SMCs were radically redesigned into partially privatised 

firms.547 However, the reform process did not stop there. In their work on SMCs, 

Cuervo-Cazurra and others explain: 

the SOE privatisation processes did not spell the end of state ownership of 

companies. Instead, they marked the beginning of a new range of 

organisations that represent innovative hybrids of state and private capital, 

spanning both local and foreign domains, more likely viewed as vehicles for 

the state to exercise its foreign policy. Some firms became fully independent 

private companies or were sold to private investors, in many other cases 

governments kept a portion of the equity in the privatised firms or kept 

control of such firms, sharing ownership with a variety of institutional and 

individual investors via joint ventures or via partial sales in the stock.548  

6.3.1 State Owned Enterprises/State Owned Mineral Companies 

Most state-owned mineral companies were established in the 1950s.549 Enterprises 

engaged in the extraction of minerals had complete control of mining operations.550 

Hartley and Medlock note two features that distinguish government-owned firms from 

private firms: ‘firstly, the residual ownership claims cannot be transferred to another 

party unless the government relinquishes ownership, and secondly, the managers of 

government-owned firms are accountable to politicians rather than profit-driven 

shareholders’.551 This has continued to this date in countries like Australia, New 

Zealand, and PNG, where politicians serve as shareholders.  

In many resource-rich countries, state-owned enterprises play an important role in 

extracting natural resources and managing the extractive sector. They can generate 

 
989–998. See also Andrei Shleifer and Robert W Vishny, The Grabbing Hand: Government 

Pathologies and their Curses (Harvard University Press, 2013). 
547  Carlos Inoue, Sergio G Lazzarini and Aldo Musacchio, ‘Leviathan as a Minority Shareholder: Firm-

Level Implications of State Equity Purchases (2013) 56(6) Academy of Management Journal 1775–

1801. 
548  Alvaro Cuervo-Cazurra et al, ‘Governments as Owners: State-Owned Multinational Companies’ 

(2014) 45 Journal of International Business Studies 919–942. 
549  Marian Radetzki, State Mineral Enterprises. An Investigation into Their Impact on the International 

Mineral Markets (Resources for the Future Press, 1985). 
550  Kamaleddin Salmasi and Hamid Etemas, ‘Privatisation of State-Owned Mining Enterprises in 

Developing Countries: A Review of Motivations and Practices’ (2002) 7 Journal of Humanities 42–

52.  
551  Peter Hartley and Kenneth B Medlock, ‘A Model of the Operation and Development of a National 

Oil Company’ (2008) 30 Energy Economics 2459–2485. 
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significant revenue for the state, enable a government to exercise greater control over 

the sector, help improve local technologies and skills or manage exposure to energy 

transition risks.552 A report published by the Natural Resource Governance Institute 

emphasised the importance of state ownership by claiming: 

SOEs also play a key role in mining, as with China’s Shenhua, Mongolia’s 

National Mining Corporation, and Coal India. Governments see SOEs as a 

key tool for promoting local content — a way to grow the country’s 

expertise in a lucrative industry and create high-paying jobs. SOEs also 

allow countries to increase their revenue share from natural resources.553 

State mining companies are present in 45 out of 58 resource governance index (RGI) 

countries and play a prominent role in sector governance.554 One of the most striking 

features of a state-owned enterprise is the presence of multiple objectives; the joint 

goals of profit maximisation and operational efficiency are typically subordinated to the 

pursuit of a broader set of political goals and/or agendas (eg security of supply, regional 

development, job creation, and satisfying the interests of powerful lobby groups).555 

SOEs are also utilised to conduct development projects based on the belief that they can 

fix market failures and support a fiscally constrained government.556 Complete 

ownership by the state provides SOEs with monopolist advantages where the state 

attempts to appropriate the monopoly rents for the benefit of society in general.557 This 

is done by creating and enforcing rules that shape market entry and transactions and by 

providing preferential access to financial resources.558 

 
552  Extractive Industries Transparency Initiative (EITI), ‘State-Owned Enterprises’ (Web Page) 

<https://eiti.org/role-of-stateowned-enterprises>. 
553  Natural Resource Governance Institute, Covering Extractives an Online Guide to Reporting on 

Natural Resources (Report, 2020) 8. 
554  Natural Resource Governance Institute, ‘State-Owned Companies’ (Web Page) 

<https://resourcegovernance.org/resource-governance-index/report/state-owned-companies>. 
555  Kristina Söderholm, Linus Larsson and Patrik Söderholm ‘Managing the 1970s Energy Crises in a 

State-Owned Mining Company: Strategies Pursued by the Swedish Iron Ore Producer LKAB’ (2018) 

31 Miner Econ 179–190, 181. 
556  Kyunghon Kim, ‘Matchmaking: Establishment of State-Owned Holding Companies in Indonesia’ 

(2018) 5 Asia Pacific Policy Study 313–330. 
557  Lee McCabe, Privatising State-Owned Enterprises (Economic Development Commission, 1989) 2. 
558  Bruce C Rudy, Stewart R Miller and Dana Wang, ‘Revisiting FDI Strategies and the Flow of Firm-

Specific Advantages: A Focus on State-Owned Enterprises’ (2016) 6 Global Strategy Journal 69–78.  
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A state mining company’s investment program will be constrained by its ability to 

obtain financing, and it will not be able to develop all potential projects.559 For the state-

owned model of mining development to be sustainable, it must include a realistic plan 

for reinvesting substantial revenues in exploration and technological innovation.560 By 

the mid-1970s, state-owned mining companies were the norm in most developing 

countries, and many mining companies were nationalised.561 This extended into the 

early 1980s were SOEs controlled about one-half of the mineral production capacity in 

developing countries.562 However, by the mid-1980s, the state-ownership model for the 

national mining industry had begun to stagnate and become unsustainable.563 State 

companies were not investing sufficiently in exploration or innovation. Their plans were 

becoming outdated, and they were losing market share and profitability while retaining 

responsibility for the salaries and benefits of many more workers and retirees than they 

could afford.564 Accordingly, there was a general push for the privatisation of state 

mining companies in Africa,565 Europe,566 Latin America,567 North America,568 and 

Southeast Asia. 

 
559  Marian Radetski and Stephen Zorn, Financing Mining Projects in Developing Countries (London 

Mining Journal Books Ltd, 1979). 
560  John P Williams, ‘Global Trends and Tribulations in Mining Regulation’ (2012) Vol 30 No 4 Journal 

of Energy and Natural Resources Law 420.  
561  Raymond Vernon, ‘Uncertainty in the Resource Industries: The Special Role of State-Owned 

Enterprise’ in David W Pearce, Horst Siebert and Ingo Walter (eds), Risk and the Political Economy 

of Resource Development (Springer,1984) 207–223. 
562  Marian Radetzski, ‘The Role of State-Owned Enterprises in the International Metal Mining Industry 

(1989) 15(1) Resource Policy 45–57. 
563  Nicholas Capldi, The Ashgate Research Companion to Corporate Social Responsibility (Taylor and 

Francis, 2016). 
564  F Remy, ‘The Role of the State in Mining Sector Reform: Best Practices and Experiences in Other 

Countries’ (Conference Paper, Workshop on Strategies for Sustainable Development of Solid 

Minerals in Nigeria, 14–16 August 2000 Abuja, Nigeria).  
565  John Craig, ‘Putting Privatisation into Practice: The Case of Zambia Consolidated Copper Mines 

Limited’ (2001) 39 (3) The Journal of Modern African Studies 389–410. See Suzanne Dansereau, 

‘Win-Win or New Imperialism? Public-Private Partnerships in Africa Mining’ (2005) 32(103) 

Review of African Political Economy 47–62. 
566  Judith Clifton, Francisco Comin and Daniel Diaz Fuentes, Privatisation in the European Union: 

Public Enterprise and Integration (Kluwer, 2003) 22. See also Morris Bornstein, ‘Privatisation in 

Eastern Europe’ (1992) 4(3) Communist Economies and Economic Transformation 283–320; Jack N 

Behrman and Dennis A Rondinelli, ‘The Transition to Market-oriented Economies in Central and 

Eastern Europe: Lessons for Private Enterprise Development’ (2000) European Business Journal 87–

99. 
567  Lourdes Casanova, ‘Emerging Multinationals from China and Latin America: A Comparative 

Analysis’ (2018) 10(4) Transnational Corporations Review 386–395. See Liisa L North, Ricardo 

Grinspun and Carlos Larrea, ‘Post-Neoliberalism in Latin America Continuities and 

Discontinuities in Regimes of Extraction’ in Kalowatie Deonandan and Michael L Dougherty 

(eds), Mining in Latin America: Critical Approaches to the New Extraction (Routledge, 2016). 
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6.3.2 Holding Companies for Government Shares (State Hybrid Companies) 

State hybrid firms have direct ownership links to the government.569 SOEs may have 

survived and thrived in part because they have evolved to become a type of hybrid 

organisation.570 Some hybrid SOEs, such as Brazil’s Petrobras and Vale, experience 

high levels of government ownership but are largely independent in their operations.571 

These companies have taken a different organisational forms.572 The new form, known 

as a hybrid, incorporates elements from different institutional logics; they are SOEs that 

incorporate both state and private ownership.573 

Governments in emerging economies typically continue to benefit from and influence 

state hybrids, even after privatisation.574 For example, rising demand, in turn, has 

resulted in substantial private and government investment in extractive operations and 

supporting processing infrastructure, particularly in rural parts of Australia.575 Even 

with a minority stake in a firm, and with larger private shareholders or even with the 

SOE listed on foreign exchanges, the government can exercise an influence far above 

the proportion of the equity it holds.576 

6.3.3 National Oil and Gas Companies 

The use of petroleum and hydrocarbons has increased in the globalised world. Countries 

that house these resources play an important role in their use. Muchi gives these reasons 

why governments create national oil companies (NOCs): 

There are weak institutions in developing countries. The national government must 

perform many functions, including regulating the complex oil and gas industry. 

 
568  Anthony E Boardman and Aidan R Vining, ‘A Review and Assessment of Privatisation in Canada’ 

(Research Paper 5:4 of 2012, University of Calgary, January 2012). 
569  Suzana B Rodrigues and Marleen Dieleman, ‘The Internationalisation Paradox: Untangling 

Dependence in Multinational State Hybrids’ (2018) 53 Journal of World Business 39–51. 
570  Thomas Diefenbach and John A Sillince, ‘Formal and Informal Hierarchy in Different Types of 

Organisations’ (2011) 32(11) Organisation Studies 1515–1537. 
571  Ibid 444. 
572  Anne-Claire Pache and Filipe Santos, ‘Inside the Hybrid Organisation: Selective Coupling as a 

Response to Competing Institutional Logics (2013) 56(A) Academy of Management Journal 972–

1001. 
573  Ibid 20. 
574  Aldo Musacchio and Sergio Lazzarini, Reinventing State Capitalism: Leviathan in Business, Brazil 

and beyond (Harvard University Press, 2014). 
575  Tiffany H Morrison, Ceit Wilson and Martin Bell, ‘The Role of Private Corporations in Regional 

Planning and Development: Opportunities and Challenges for the Governance of Housing and Land 

Use’ (2012) 28 Journal of Rural Studies 478–489. 
576  Alvaro Cuervo-Cazurra et al, ‘Governments as Owners: State-Owned Multinational Companies’ 

(2014) 45 Journal of International Business Studies 919–942, 924. 
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The domestic private sector is inadequate. Suppliers and stages of production need to 

explore and produce oil. There is a desire to control revenue created by oil and gas. 

There is a desire to project economic and political power abroad.577 

An array of NOCs dominates the world’s oil and gas industry. Al-Fattah defines NOCs 

as ‘oil companies that have significant shares owned by their parent government, and 

whose missions are to work toward the interest of their country’.578 Xun and others 

explain that ‘a National Oil Company (NOC) is an oil company fully or in the majority-

owned by a national government’.579 NOCs own 73 per cent of the world’s oil reserves 

and 61 per cent of oil production. Their dominance in gas is also similar, owning 68% 

of reserves and 52 per cent of production.580 Losman points out that: 

in most important oil-producing regions of the world, the oil industry has 

been nationalised. They are flagship enterprises for their countries, sources 

of national pride and employment, and often providers of public services 

like education, roads, airports, and communications.581  

Pirog summarises the role of NOCs as:  

NOCs typically do not operate strictly based on market principles. Because 

of their close ties to the national government in many cases, their objectives 

include wealth redistribution, job creation, general economic development, 

economic and energy security, and vertical integration.582 

6.3.3.1 Regulatory Models in Oil and Gas 

Regulatory models have become very important in countries that contain minerals and 

petroleum resources. Regardless of the attractiveness of a country’s reformed minerals 

policy and legal and regulatory frameworks, their success depends to a large extent on 

the ability of the administrative regime, in the form of the relevant government agency, 

 
577  Steven A Mucci, Political and Investment Risk in the International Oil and Gas Industry (Lexington, 

2017) 7. 
578  Saud Al-Fattah, ‘National Oil Companies: Business Models, Challenges and Emerging Trends’ 

(Working Paper 13–138, USAEE, 27 January 2013). 
579  An Xun, Bao Hanrui and Zhu Xiaoyang, ‘A DEA Approach to Evaluate Economical and Social 

Roles of NOCs’ (2011) 5 Energy Procedia 763–767 
580  David Victor, David R Hults and Mark C Thurber, ‘Introduction and Overview’ in David G Victor, 

David R Hults and Mark C Thurber (eds), Oil and Governance: State-Owned Enterprises and the 

World Energy Supply (Cambridge University Press, 2012) 3. 
581  Donald L Losman, ‘The Rentier State and National Oil Companies: An Economic and Political 

Perspective’ (2010) 64(3) Middle East Journal 427–445, 433. 
582  Robert Pirog, Role of National Oil Companies in the International Oil Market (Diane Publishing 

Company, 2011)1. 
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to implement these frameworks properly.583 The changing regulatory landscape has seen 

an evolution in regulatory forms from traditional command-and-control regulation to 

more flexible, principle-based voluntary forms of regulation.584 

Independent regulatory agencies are established as an effective approach to regulation 

when legislatures/parliaments delegate public powers to public bodies to regulate a 

certain social or economic area; this phenomenon is known as agencification.585 The 

regulatory framework mainly controls petroleum exploration, extraction, processing or 

refining, distribution, and marketing in the industry.586 The establishment of a stable and 

secure environment through implementing suitable regulatory terms is a fundamental 

way that host governments can reduce risk and promote opportunity.587 

In developing a national resource policy, the current position or focus of governments is 

usually on political and fiscal policies. These policies attempt to balance the needs of 

the state as owner and regulator of the petroleum resources with the needs of the oil 

companies.588 Inocencio identifies three main regulatory models used in most oil and 

gas jurisdictions: 

Ministry-dominated model where the Ministry of Petroleum and Energy is responsible 

for the regulation of the sector). A NOC-dominated model where the NOC is 

responsible for the regulation of the sector, formally or de facto, and there is no strict 

separation between commercial and regulatory functions. Independent regulatory 

agency model where an independent regulatory agency is responsible for the regulation 

of the oil and gas sector.589 

 
583  Peter G Morgan, ‘Mineral Title Management — The Key to Attracting Foreign Mining Investment in 

Developing Countries?’ (2002) 111(3) Applied Earth Science 165–170. 
584  Christine Parker, ‘The Pluralisation of Regulation’ (2008) 9 Theoretical Inquiries in Law 349–369. 
585  Donald Moynihan, ‘Ambiguity in Policy Lessons: The Agencification Experience’ (2006) 84(4) 

Public Administration 1029–1050.  
586  William S Peirce, Economics of the Energy Industries (Praeger 2nd ed,1996). 
587  Nutavoot Pongsiri, ‘Foreign Direct Investment and Regulation: A Case Study of Thailand’s Upstream 

Oil and Gas Industry’ (2005) Asian Energy Law and Policy No 1649–2016, 135970. 
588  Paolo de Sa, ‘Mineral Policy: A World Bank Perspective’ in E Bastida, T Waide and J Warden-

Fernandez (eds), International and Comparative Mineral Law and Policy (Kluwer, 2007). 
589  Flavio G Inocencio, ‘Independent Regulatory Agencies in the Oil and Gas Industry’ (2018) 4 

International Energy Law Review 136–146. 
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1. Ministry-dominated model 

This model charges the petroleum ministry or an equivalent executive body with 

regulation and oversight.590 The government mandates the Ministry of Petroleum to 

formulate comprehensive and cogent policies to control and manage the operations 

under the industry and is supported by other regulatory agencies in various capacities 

for the management of the sub-petroleum sector policies and the conceptual regulatory 

framework.591 In summarising this model, Heller and Marcel state: 

Some countries have vested the primary regulatory responsibility in the 

relevant sector ministry, which means that the policymaking function and 

the regulatory/monitoring functions are housed within the same body. Some 

of these countries such as Australia never created a NOC. In these situations, 

the government devises and enforces policies and regulations for oil 

operations, which are managed by private companies.592 

Australia has adopted the Ministry-dominated model. Australia’s current petroleum 

policy, established in 1998, seeks to provide investors with a strong, stable framework 

of government policies to ensure certainty for investors, minimise investment 

impediments, and promote investment in the Australian petroleum industry. This policy 

aims to ensure that Australia remains a reliable, long-term supplier to the world’s 

resources and energy markets.593 By housing the regulatory function within the 

Ministry, the system connects those empowered with regulatory authority to the 

policymakers, thus building policy coherence. It can also ensure that regulators are 

backed by the political clout necessary to do their jobs effectively.594 

 
590  Malinda E Yuniza et al, ‘Natural Gas Aggregation and the Opportunity for Synchronisation under 

Indonesian Law’ (2016) 9(5) The Journal of World Energy Law and Business 388–409.  
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Industry: A Systematic Review’ (2020) 6 Energy Reports 841–858, 848. 
592  Patrick R P Heller and Valérie Marcel, ‘Institutional Design in Low-capacity Oil Hotspots’ (2012) 

Revenue Watch Institute <https://resourcegovernance.org/sites/default/files/documents/institutional-

design-in-low-capacity-oil-hotspots.pdf>. 
593  Tina Hunter, ‘The Role of Regulatory Frameworks and State Regulation in Optimising the Extraction 

of Petroleum Resources: A Study of Australia and Norway’ (2014) The Extractive Industries and 

Society 48–58. 
594  Ibid 487. 
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2. NOC-Dominated Model  

The formation of NOCs is the most direct form of state participation in the ownership 

and development of hydrocarbon resources.595 As McPherson observes: 

the most common kind of direct participation has been through NOCs, and 

as will be seen in subsequent discussions, different combinations of these 

three forms596 are undertaken through NOCs as principal agents of most 

governments.597 

In NOC-dominated models, the national oil company has de jure or de facto 

responsibility for day-to-day regulation, sometimes including the power to award 

exploration/production licences.598 For countries that have never attempted the 

separation of a function model, NOCs hold both the regulatory and commercial 

functions while they are also under an obligation to achieve public objectives — ie 

energy subsidisation and employment generation.599 The goal of the NOC is to 

eventually control the entire exploration and development activities in the domestic 

mineral sector.600 

Malaysia is a country with an all-in-one NOC. In 1974, the Malaysian Government 

launched a reform of the oil industry.601 One of the new measures was the creation of 

Petronas, which was granted exclusive decision-making power over the development of 

 
595  Donald Mmari and Sufian Bukurura, ‘Strategic Significance of National Oil Companies: Lessons for 

Tanzania’ (Working Paper 16/3, REPOA, 2016) 

<https://media.africaportal.org/documents/REPOA_WP_16.3.pdf>. 
596  The three forms of state participation are full equity participation, carried equity participation, and 

production sharing. 
597  Charles McPherson ‘State Participation in the Natural Resource Sectors: Evolution, Issues and 

Outlook’ (IMF Conference on Taxing Natural Resources: New Challenges, New Perspectives, 25–27 

Sept 2008). 
598  Nana de Graaff, ‘The Rise of Non-Western National Oil Companies: Transformation of the 

Neoliberal Global Energy Order?’ in Henk Overbeek and Bastiaan van Apeldoorn (eds), 

Neoliberalism in Crisis (Palgrave Macmillan, 2012) 161–178. 
599  David R Hults, ‘Hybrid Governance: State Management of National Oil Companies’ in David G 

Victor, David R Hults, and Mark C Thurber (eds), Oil and Governance: State-Owned Enterprises 

and the World Energy Supply (Cambridge University Press, 2011) 71. 
600  Kirsten Bindemann, ‘Production-Sharing Agreements: An Economic Analysis’ (Research Paper, 

Oxford Institute for Energy Studies WPM, 25 October 1999) 8. 
601  Roozbeh Kardooni et al, ‘Public Opinion on Renewable Energy Technologies and Climate Change in 

Peninsular Malaysia’ (2018) 116 Renewable Energy 659–668. 
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oil and gas resources in the country.602 The multipurpose Petronas was responsible for 

commercial, policy, and regulatory roles.603 Lopez highlights the role of Petronas as: 

the NOC aims at increasing the government’s revenue from oil and to gain 

commercial advantage for itself — by mandating a high participatory share 

for itself in production sharing contracts with International Oil Companies 

(IOCs) which has given it expanded cash flows.604 

In Africa, Angola adopted the NOC-dominated model and created the national company 

Sonangol.605 In June 1976, Sonangol was created as an Angolan oil concessionaire, 

sector regulator, and tax-gathering agent, and although a Petroleum Ministry was later 

established, it was always a political lightweight and never rivalled the NOC’s 

influence.606 

NOCs play a pivotal role in the oil and gas industry. When the international oil price is 

high, they sell it at a lower price to protect native industries and guarantee people’s 

livelihoods. NOCs push the development of the economy and other industries, ensuring 

national energy safety, supporting country policies, redistributing social property, and 

undertaking the pressure of employment.607 

NOCs enable the government to exercise political control over the prices of petroleum 

products.608 They make employment in the country more lucrative609 and perform better 

than their private-sector competitors in terms of capital, labour efficiency, and 

 
602  Alexey Bereznoy, ‘Catching-Up with Supermajors: The Technology Factor in Building the 

Competitive Power of National Oil Companies from Developing Economies’ (2019) 26(2) Industry 
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World Energy Supply (Cambridge University Press, 2012). 
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Political Economy 587–606 590. 
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Development (Routledge, 2013). 
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profitability.610 However, the general impression about NOCs is that they are 

characterised by operational inefficiencies and a lack of competition.611 They are faced 

with poor operational efficiency612 and the phenomenon of reverse governance.613 This 

is reflected in the difficulties the state encounters in monitoring the public company 

effectively and making it fulfil its role as a complement and substitute for coordination 

by contracts.614 

3. Separation of Powers Model (Norwegian Model)/Independent Regulatory Agency 

Model 

The Norwegian model refers to an administrative design that separates commercial from 

policy and regulatory functions in hydrocarbons.615 In institutional terms, the 

Norwegian regulatory approach of separating policy, regulatory, and commercial 

functions in the oil and gas sector is regarded as the canonical model of a good 

bureaucratic design for the oil and gas sector.616 The most common trend has been to 

transfer some licensing and regulatory powers from the NOC to newly formed 

executive (or independent) bodies, aiming eventually for an institutional setup that 

separates policymaking (which is the responsibility of the government) from corporate 

strategy (NOC) and sector regulation (independent regulatory body).617 

 
610  Christian Wolf, ‘Does Ownership Matter? The Performance and Efficiency of State Oil vs. Private 
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Enterprise’ (Working Paper 92, Program on Energy and Sustainable Development, Stanford May 
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Policy Formulation and Implementation in Oil Producing Countries (International Monetary Fund, 

2003). 

https://halshs.archives-ouvertes.fr/halshs-00960681/file/CR2-2014_Rossiaud_Opening-the-upstream.pdf%3c
https://halshs.archives-ouvertes.fr/halshs-00960681/file/CR2-2014_Rossiaud_Opening-the-upstream.pdf%3c


 | P a g e  

 

 

133 

In the UK, the Department of Energy was the regulatory authority until the Wood 

Review618 recommended the creation of a new regulatory body.619 As a result, in 2015, 

the UK Government created the Oil and Gas Authority (OGA).620 Holloway explains, 

‘OGA has recently succeeded the Department of Energy and Climate Change as the 

regulator of the onshore and offshore oil and gas sector in the UK, including oil and gas 

licencing, exploration and production’.621 

Several authors have praised the Norwegian model as an example for other countries 

rich in non-renewable resources to follow.622 The Norwegian model has several 

advantages, as Howard outlines: 

firstly, such a separation of functions model can have various benefits in 

theory, such as the ability of the NOC to focus more exclusively on its 

commercial competitiveness, thus enhancing its operational performance 

and increasing the financial returns to the state. Secondly, by establishing a 

focused and independent regulator, the government may be able to enforce 

better performance. Finally, the empowerment of separate bodies with core 

responsibilities for the development of the sector may foster innovation and 

the filtering out of negative approaches in a way not possible when all 

decisions are concentrated within a single organisation.623 

However, countries can face difficulties trying to adopt the Norwegian model. Thurber 

and others argue that ‘countries which lack institutional quality and political stability 

are not able to implement the Norwegian administrative design to increase petroleum 
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620  Daniel J Gervais, The Future of Intellectual Property Law (Edward Elgar Publishing, 2021) 112. 
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(Elsevier Science, 2021) 316. 
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(Oxford Institute for Energy Studies, 2006). See also Ole A Engen, Oluf Langhelle and Reidar 

Bratvold, ‘Is Norway Really Norway’ in Brenda Shaffer and Taleh Ziyadov (eds), Beyond the 

Resource Curse (University of Pennsylvania Press, 2012) 259–279; Ole Gunnar Austvik, ‘Landlord 

and Entrepreneur’s Shifting Role of the State in Norwegian Gas and Policy’ (2012) 25 Governance 
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sector performance’.624 Doric and Dimovski conclude, ‘for a country to adopt the 

Norwegian model, it needs to be a stable democracy’.625 

6.3.4 PNG Model: Where Does It Fit? 

The PNG regulatory model draws on the Australian experience. The Ministry for 

Petroleum and Energy is responsible for the regulatory functions through the 

Department of Mining and Petroleum. The department is responsible for administering, 

promoting, monitoring, and regulating all petroleum projects.626 In 1997, a decision was 

taken to split the Ministry and Department of Petroleum and Energy from the Ministry 

and Department of Mineral Resources. The new policy framework for the hydrocarbon 

sector legislated in the Oil and Gas Act 1998 was an attempt to square two different 

circles, one of which was about the promotion and regulation of the industry itself, 

while the other was about the distribution and consumption of the national share of the 

wealth that might yet be derived from it.627 The Department of Petroleum and Energy is 

the government department principally responsible for regulating oil and gas 

exploration and production activities in PNG.628 

In 2015, the PNG government passed the Kumul Petroleum Holdings Authorisation Act 

2015 to create KPHL. This resembled a national oil company but had a limited 

mandate. Initially, KPHL was created to hold the PNG Government’s shares in the PNG 

LNG project.629 The role of KPHL was basically to manage the state’s stake in 

petroleum projects. By law, the PNG Government is given the option to take up a 22.5 

per cent equity stake in petroleum projects in PNG. All the state’s interests in multiple 

petroleum projects have been transferred to Kumul Petroleum to manage. Unlike the 

NOC in Malaysia and Angola, Kumul Petroleum is restricted to managing the interests 

of the state in petroleum projects. Because of the dominance of the Ministry for 

Petroleum and Energy in regulating the industry, the PNG NOC plays no role in the 

regulation of the petroleum industry in PNG. 
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<https://www.lexology.com/library/detail.aspx?g=b30f6cb0-c61f-4bda-8792-1eea7f371086>. 
629  Stephen Howes et al, ‘2019 PNG Economic Survey’ Asia and the Pacific Policy Studies, 20 
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6.4 Developing a PNG National Minerals, Oil, and Gas Company 

When PNG became independent, its leaders recognised that it needed to have a self-

sustaining economy that could serve as a platform to advance its development agenda. 

Because gold exploration and mining had been undertaken in the colonial era before 

independence, the path was set for PNG to carve out an industry where it relied on its 

natural resources. This section will provide the history of the development of the SOEs 

in charge of mineral and petroleum extraction from the earliest formation of a 

ministerial committee to deal with matters on resource extraction right through to today. 

The different companies are outlined in Table 6 below. 

Table 6 Different Companies Representing Papua New Guinea’s Interests in the Mineral 

and Petroleum Sectors 

Institution Mandate Date Enabling Law 

Mineral Resources 

Development 

Corporation 

Initially created to 

hold and manage the 

state and landowners’ 

interests in mineral 

and petroleum 

projects in PNG. 

1975 Companies Act 1975 

Orogen Minerals Created in 1996 and 

all the state’s mining 

and petroleum 

interests were 

transferred from 

MRDC to Orogen 

Minerals. 

1996 Mineral Resources 

Development Company 

Pty Limited 

(Privatisation) Act 1996 

Independent Private 

Business Corporation 

Control all state 

equity in the mineral 

and petroleum sector. 

2002 Independent Public 

Business Corporation of 

Papua New Guinea Act 

2002 

Petromin PNG Holdings Manage all state 

interests that have 

been transferred from 

IPBC. 

2007 Petromin PNG 

Holdings Limited 

Authorisation Act 2007 

NPCP Kroton/National 

Company of PNG Kroton 

Limited 

Purposely created to 

manage the state's 

equity stake in the 

PNG LNG project. 

2014 NEC Decision No 

264/2014 

 

The early mining and petroleum legislation vested mineral and petroleum ownership in 

the Crown. After independence, legislation transferred ownership rights to the state. The 

PNG Government set up the Minerals and Petroleum Policy Committee (MPPC) in 
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1975. Chaired jointly by the Secretary of Finance and the Director of the Office of 

Minerals and Energy, the committee made its recommendations to Cabinet through the 

respective Minister and functioned as the voice of the national government in 

negotiations with foreign investors.630 The need for a proper corporate body was 

important to manage the state’s interests in mining and petroleum, which led to the 

incorporation of the Mineral Resources Development Company (MRDC) in 1975. In 

summarising the role of the MRDC in mining and petroleum projects, Kuwimb 

explains: 

The PNG government participates as a joint venture partner by reserving a 

right to acquire a maximum of 30 per cent equity in large mining projects 

and 22.5 per cent in petroleum projects. These interests are held by MRDC 

which is wholly owned by the State.631 

The mining and petroleum industry in its early years was regulated by: 

the Mineral Resources Stabilization Fund Act 1974 (Chapter 194) and the Mining 

(Bougainville Copper Agreement) Act 1967 (Chapter 196);  

the Mining (Ok Tedi Agreement) Act 1976 and the Mining (Ok Tedi Supplemental 

Agreement) Act 1980, both of which were later subsumed under the Mining (Ok 

Tedi) Act 1986 Chapter 363); and  

the Petroleum Act 1977 (Chapter 198).632  

Between 1995 and 1996, the MRDC, through the Mineral Resources Development 

Company Pty Limited (Privatisation) Act 1996, created Orogen Minerals Ltd. Under 

section 15(1) of the new Act, the MRDC and a company created by the state (Orogen) 

can acquire a participating interest in mining projects. This occurred through a push by 

the World Bank on the PNG Prime Minister Julius Chan to sell off the MRDC assets 

and form a new company, Orogen Minerals, of which 49 per cent of the shares were 

privatised.633 

 
630  Ibid 526. 
631  Mako John Kuwimb, ‘An Examination of Papua New Guinea’s Petroleum Law and Policy’ (LLM 

Thesis, The University of Wollongong 1997). 
632  Ibid 13. 
633  Allen Douglas, Robert Barwick, and Rhys McGuckin, ‘Queen Breaks Up Nation-States to Steal Raw 

Materials’ (2000) 27(4) EIR Economics 11. 
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In 2002, the PNG Government passed the Independent Public Business Corporation of 

Papua New Guinea Act 2002 to create the Independent Public Business Corporation 

(IPBC). The IPBC controlled its interests in the mineral and petroleum sector as well as 

non-minerals sectors such as water, aviation, customs, and power companies.634 

In 2007, the PNG Government passed another piece of legislation styled Petromin PNG 

Holdings Limited Authorisation Act 2007, which created Petromin PNG Holdings. The 

Act’s purpose was to transfer the state’s mining and petroleum interests from IPBC to 

Petromin and certain state interests in MRDC to Petromin. Further, with the 

development of PNG LNG, the PNG Government incorporated NPCP Kroton Ltd, 

which later changed its name to National Company of PNG (Kroton) Limited, to 

manage the state’s 16.57 per cent interest in the PNG LNG project worth over 19 billion 

US dollars.635 

6.5 Corporate Governance Mechanisms 

After setting out a brief history of the SOEs used by the state to manage its equity stake, 

this chapter considers the corporate governance practices of these different entities. In 

highlighting some differences, the corporate governance structure of the MRDC in 

terms of its board and directors is not provided by legislation but by the company’s 

constitution. With IPBC and Petromin, the corporate governance structure is found 

within the ambits of the enabling legislation. 

6.5.1 Mineral Resources Development Company (MRDC) 

Incorporated under the Companies Act in 1975, the MRDC is as old as the country of 

PNG. It is a PNG government agency that holds project equity in trust for other national 

stakeholders — for instance, for the local landowners and the local governments in the 

mine-affected areas.636 The MRDC previously managed landowner and state funds in 

the form of development grants, royalties, business developments, and equity 

participation in mineral, petroleum, and gas projects.637 Section 11 of the MRDC 

 
634  Ronald Duncan, ‘Telecommunications in Papua New Guinea’ in APEC Policy Support Unit (ed), The 

Impacts and Benefits of Structural Reforms in Transport, Energy and Telecommunications Sectors 

(APEC 2011) 433–445. 
635  Kumul Petroleum Holdings Limited (Web Page)> http://kumulpetroleum.com/our-history/<.  
636  Graeme Smith, ‘Nupela Masta? Local and Expatriate Labour in a Chinese-Run Nickel Mine in Papua 

New Guinea’ (2013) 37(2) Asian Studies Review 178–195. 
637  David James, ‘MRDC Adopting More Active Investments Strategy Says MD’, Business Advantage 

PNG (online at 27 March 2018) <https://www.businessadvantagepng.com/mrdc-has-wide-mandate-

says-md/>. 

http://kumulpetroleum.com/our-history/%3c
https://www.businessadvantagepng.com/mrdc-has-wide-mandate-says-md/
https://www.businessadvantagepng.com/mrdc-has-wide-mandate-says-md/
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Constitution provides for the appointment of directors. The Prime Minister is the trustee 

shareholder. The board consists of Secretaries for the Department of Treasury, 

Petroleum, and Mineral Policy and Geo-Hazard Management, the Managing Director as 

ex-officio director, and four independent directors.638 In 2020, the PNG Government 

passed the Mineral Resources Development Company Limited Authorisation Act 2020 

to recognise the incorporation of the MRDC. See Figure 6 below for an overview of the 

MRDC’s structure. 

 

Figure 6 Structure of the Mineral Resources Development Company 

From 1975 to 1995, the MRDC played its nominated role until the enactment of the 

Mineral Resources Development Company Pty Limited (Privatisation) Act 1996. The 

Act, an instrument of privatisation, introduced into the fold a second company the state 

can use to acquire its 22.5 per cent interest in petroleum projects and 30 per cent interest 

in mining projects.639 The new company created was Orogen Minerals Limited. At this 

juncture, the state could nominate the MRDC or Orogen Minerals Ltd to take up its 

equity share. In this arrangement, the MRDC owned 51 per cent of Orogen Minerals, 

while the remaining percentage was held by collective individuals and corporate bodies. 

The MRDC was then mandated as the primary manager of the landowner and provincial 

 
638  MRDC History (Web Page) <https://web.archive.org>. 
639  Section 22 of the Mineral Resources Development Company Pty Limited (Privatisation) Act 1996 

<www.paclii.org/pg/legis/consol_act/mrdcpla68>. 

http://www.paclii.org/pg/legis/consol_act/mrdcpla68%3e
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government interests in PNG’s major resource projects.640 In 2002, Orogen Minerals 

merged with Oil Search, another petroleum producer in PNG.641 The idea of partial 

privatisation of the MRDC turned out to be a profitable venture. In his discussions of 

the creation of Orogen Minerals, Banks explained: 

In 1996 a partial privatisation of the State's mineral and petroleum assets 

was carried out with the public float of Orogen Minerals, a publicly listed 

company with a 51% MRDC shareholding. The float raised $A2604 million 

for the PNG Government. Subsequently, Orogen increased the value of its 

net assets, to the point where these were worth US$426 million in 2000. In 

2000, the company made an after-tax profit of US$68.3 million, as well as 

paying US$44 million in taxes in Papua New Guinea. In early 2002, Orogen 

merged with the largest Papua New Guinea petroleum producer, Oil Search, 

becoming the third-largest publicly listed oil producer in Australia. The 

State’s equity (through MRDC) in this merged entity stood at 18.7% in late 

2002.642 

The state continued to hold shares in Oil Search until it mortgaged them to buy its 

equity stake in the PNG LNG project.643 The MRDC continued to hold the state’s 

mineral and petroleum interests until the creation of the IPBC (mentioned earlier). With 

the creation of the IPBC, all state equity interests were moved there, and MRDC 

became solely responsible for the management of landowner and provincial government 

interests in mining and petroleum projects.644 Since then, the MRDC has continued to 

play a pivotal role in the mining and petroleum sectors in advancing the interests of its 

shareholders and undertaking investment decisions on their behalf. 

6.5.2 Independent Public Business Corporation 

With the passing of the Independent Public Business Corporation Act 2002 (IPBC Act), 

the IPBC was set up as a 100 per cent state-owned statutory corporation. The Act was 

tasked with independently holding most state-owned commercial assets in trust and 

 
640  Ibid 530. 
641  Ibid 483. 
642  Glenn Banks, ‘Understanding “Resource” Conflicts in Papua New Guinea’ (2008) Vol 49(1) Asia 

Pacific Viewpoint 23–34. 
643  Timothy Curtin, ‘A New Dawn for Papua New Guinea Economy’ (2000) 15(2) Pacific Economic 

Bulletin 1–35.  
644  Ibid 515. 
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managing those assets to improve commercial performance and economic 

development.645  

It is interesting to note that the IPBC was a sort of umbrella corporation to manage a 

variety of state interests. SOEs for water (Eda Ranu), power (PNG Power) 

telecommunications (Telikom), aviation (Air Niugini), vehicle insurance (Motor 

Vehicle Insurance Limited), and customs (PNG Ports Corporation), as well as the 

state’s interests in mining and petroleum projects, were all transferred to the IPBC. 

Section 8(2) of the IPBC Act in clear terms provided a privatisation mandate for the 

IPBC to sell off state assets.646 Matui highlights the core function of the IPBC, as 

perceived by the then Prime Minister Sir Michael Somare: 

to replace the Privatisation Commission647 established in 1999. The IPBC is 

established as a corporation to monitor the trust and the performance of the 

assets of the State and to dispose or sell these assets within the timetable and 

policy guidelines set out by the Government.648 

The corporate governance of the IPBC was exhaustively provided for by legislation. 

With the composition of the Directors of the IPBC, compulsory directors were 

nominated by union groups, a women’s group, and an NGO that promotes transparency. 

The board consisted of nine members. The Papua New Guinea Trade Union Congress, 

Papua New Guinea Chamber of Commerce and Industry Limited, the National Council 

of Women and the NGO Transparency International all had one nominee. The Minister 

was given the discretion to nominate two persons, while the Secretary for Justice and 

Secretary for Finance were compulsorily appointed to be directors. Together with the 

Managing Director, this was the composition of the board.649 The NEC appoints 

directors for a term of three years, and one of the directors acts as the chairperson.650 

 
645  Siope Vakataki Ofa, Telecommunications Regulatory Reform in Small Island Developing States: The 

Impact of WTO’s Telecommunications Commitment (Cambridge Scholar Publisher, 2011) 62. 
646  ‘(2) Without limiting the generality of Subsection (1) but subject to the provisions of this Act, the 

Corporation – 

(a) shall actively pursue the sale or disposal of the assets of the General Business Trust.’ 
647  Established by the Privatisation Act 1999.  
648  Mange John Matui, ‘Developing a Corporate Governance Regime for State Owned Enterprises in 

Papua New Guinea’ (PhD Thesis, Waikato University, 2010). 
649  IPBC Act s11. 
650  IPBC Act s12. 
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The role of the government in the SOE is restricted to the appointment of the 

directors.651 The Act did not expressly describe the state as a shareholder or that a 

Minister exercises the trustee function on behalf of the state. Following a range of 

concerns about government intervention and non-compliance with the Act, several 

amendments were made to the IPBC Act in 2012 to strengthen the independence and 

accountability of the IPBC and the SOEs for which it is accountable.652 With the 

passing of the Independent Public Business Corporation of Papua New Guinea 

(Amendment) Act 2002, some improvements were made to the IPBC structure. The Act 

expressly provided for decreasing ministerial and political control of the IPBC,653 policy 

directions to be issued by the Minister and effected only if gazetted,654 and the NEC 

vested the powers to appoint directors as opposed to vetoing directors’ appointments by 

the IPBC.655 

Despite the amendments in 2015, a report by the ADB on strengthening the private 

sector in PNG concluded: 

The corporate governance environment is defective, contributing to SOEs’ 

poor commercial performance. The SOE portfolio is held in a trust managed 

by Independent Public Business Corporation (IPBC). IPBC is both trustee 

and SOE manager. Amendments to the IPBC Act in 2012 reversed previous 

changes that weakened the legal framework. Yet, notable remaining 

deficiencies include the absence of an explicit SOE commercial objective. 

Since 2002, noncompliance with the Act’s key elements has led to weak 

governance and accountability. IPBC has also consistently failed to publish 

annual reports with audited financial statements for both itself and 

individual SOEs. Greater transparency and accountability would strengthen 

SOE performance incentives.656 

 
651  IPBC Act s9a. 
652  John Fallon, ‘State Owned Enterprises in Papua New Guinea: Public Policies and Performance’ 

(National Research Institute 2015). 
653  IPBC Act s59. 
654  IPBC Act s8(2). 
655  IPBC Act s89(2). 
656  Asian Development Bank, ‘Building a Dynamic Pacific Economy Strengthening the Private Sector in 

Papua New Guinea’ (ADB 2015). 
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The IPBC continued to hold the state’s mineral and petroleum interests until 2017 when 

the Petromin Authorisation Act was passed to create the entity Petromin and move the 

state’s mining interests.657  

6.5.3 Petromin PNG Holdings Limited 

In 2007, the government decided that the structure of the Papua New Guinea oil and gas 

company needed reform. With the passing of the Petromin PNG Holdings Limited 

Authorisation Act (PHLAA) 2007,658 Petromin PNG Holdings Ltd was created as an 

independent company to hold the state’s assets and maximise revenue gains in the 

mineral and petroleum sectors.659 

Petromin was registered under the Companies Act 1997 to act as a commercial entity in 

ensuring that it maximised shareholder benefits.660 Petromin’s principal mandate was 

twofold: 

to acquire state equity in mineral, oil, and gas projects,661 and 

to develop and commercialise mineral, oil, and gas interests either wholly or in 

partnership with other organisations.662 

The Act was also very clear in drawing a demarcation between Petromin and the state. 

Section 5(1) stated:  

(1) the Company and the Company’s subsidiaries are not, and shall for any 

purpose be taken or characterised as being – 

(a)  the State; or 

(b)  an agent of the State, unless expressly appointed for such purpose 

by the State with the express concurrence of the Company or the 

subsidiary concerned; or 

(c)  an instrumentality of the State. 

 
657  Francis Odhuno, ‘Papua New Guinea Tax Review and Research Symposium’ (Special Report 

Proceedings of the 2014 Papua New Guinea Tax Review and Research Symposium, National 

Research Institute, 29–30 May 2014). 
658  PACLII (Web Page) <www.paclii.org/pg/legis/consol_act/pphlaa2007466>. 
659  Business Monitor International, Papua New Guinea Oil and Gas Report Q2 2010 (Report February 

2010)1–71. 
660  KPHLAA 2007 s4(1) and (2). 
661  Ibid s6(1). 
662  Ibid s4(b). 

http://www.paclii.org/pg/legis/consol_act/pphlaa2007466%3c
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The Act also made it clear that all state interests held by the MRDC663 and the IPBC664 

were to be effectively transferred to Petromin. In terms of the directors, the Act called 

for most of them to be Papua New Guineans and that they all had to be qualified, of 

good character and repute, have high business integrity, and be experienced.665 The 

basic structure of Petromin PNG is shown in Figure 7. 

As a corporate entity, Petromin PNG holdings did not function adequately. Its 

leadership group made several bad investment decisions. To paint a vivid picture, the 

thesis presents two case studies showing the utter wastage of millions of kinas. These 

two case studies relate to Petromin PNG Ltd’s decision to invest in Tolukuma Gold 

Mine and the controversial Nautilus Solwara One (Seabed) Mining Project.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 7 The Corporate Structure of Petromin PNG Holdings 

 
663  Ibid s7(1). 
664  Ibid s8(1). 
665  Ibid s3(a). 
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6.5.3.1 Tolukuma Gold Mine (TGM) 

The TGM is located 100 km north of PNG’s capital Port Moresby in the Auga Valley of 

Goilala District, Central Province.666 Exploration for minerals in the Goilala District 

began in 1983, and the TGM began operations in a defined mining lease area (MLA), 

referred to as ML 104, in 1995.667 The Australian company Dome Resources oversaw 

the operation of the mine until 1999 when a South African mining company, Durban 

Roodepoort Deep Ltd (DRD), took over.668 Most recently, the Australian company 

Emperor Mines Limited acquired the mine.669 In early February 2008, Emperor Mines 

officially handed over the Tolukuma Gold Mine to the PNG company Petromin 

Holdings Ltd in a ceremony held at the mine site. It was the first time in history that a 

state company had bought 100 per cent of a gold-producing mine.670 

This was a bad investment choice because the mine was isolated in a remote jungle with 

no road link to the rest of the country, surrounded by mountainous terrain and accessed 

only by helicopters.671This was an extra expenditure for any owner. However, TGM 

was announced as the most profitable mine within the DRD group between October and 

December 2003.672 When the PNG government took over the profitability plummeted. 

This was because the SOE in charge of TGM was mismanaged although the mine was 

profitable. A year before the sale of Tolukuma to the PNG Government, Emperor 

Mines’ quarterly financial report of 30 June 2007 had shown that gold production at 

Tolukuma increased by 10 per cent over the quarter, producing 10,561 oz/Au compared 

with 9,483 oz/Au for the previous quarter, with the operation delivering improved head 

grade of 7.54g/t (+21% on prev. quarter) and increased mill throughput (+4% on prev. 

quarter). Cash costs per ounce had decreased by 19 per cent to $807/oz.673 However, 

 
666  Grant Walton and Jon Barnett, ‘The Ambiguities of “Environmental” Conflict: Insights from the 

Tolukuma Gold Mine, Papua New Guinea’ (2007) 21(1) Society and Natural Resources 1–16,6. 
667  Ingrid MacDonald and Brendan Ross, Mining Ombudsman Annual Report 2001–02 (Report, Fitzroy, 

Australia: Oxfam Community Aid Abroad, 2002). 
668  Lon Bram, ‘Remote Mine’s Success Hinges on Helicopter Access: Engineering’ (2005) 206(2) 

Engineering and Mining Journal 30. 
669  Ibid 558. 
670  Solomon Kantha, ‘Papua New Guinea’ (2009)21(2) Contemporary Pacific 364–373. 
671  B N Noller and Saulep, ‘Evaluation of Clean-up Following Loss of Cyanide in Flight to Tolukuma 

(Papua New Guinea) Gold Mine (2004) 4 (1) European Journal of Mineral Processing and 

Environmental Protection 49–61. 
672  Mining Ombudsmen Case Report;Tolukuma Gold Mine(Website)> https://www.oxfam.org.au/wp-

content/uploads/2022/03/Tolukuma-Mining-Ombudsman-report-.pdf<.  
673  Emperor Mines Ltd, Quarterly Overview (Financial Report, June 2007) 

<https://www.asx.com.au/asxpdf/20070730/pdf/313p2lfq8bp23v.pdf>. 

http://espace.library.uq.edu.au/view/UQ:74228
http://espace.library.uq.edu.au/view/UQ:74228
https://www.oxfam.org.au/wp-content/uploads/2022/03/Tolukuma-Mining-Ombudsman-report-.pdf%3c
https://www.oxfam.org.au/wp-content/uploads/2022/03/Tolukuma-Mining-Ombudsman-report-.pdf%3c
https://www.asx.com.au/asxpdf/20070730/pdf/313p2lfq8bp23v.pdf%3c
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when the PNG Government took over the ownership of Tolukuma, its profitability 

plummeted. Petromin’s Managing Director, Mr Thomas Abe, stated, ‘Since the 

acquisition of the mine in 2008, TGM has accumulated around K170 million losses over 

the eight years, which was a continual cash flow drain on Petromin’.674 In their 

evaluation of the performance of Petromin’s management of Tolukuma, Burton and 

Onguglo concluded: 

The state’s performance in managing the Tolukuma mine, acquired in 2008, 

is not propitious: information on the website of Petromin, the state-owned 

enterprise of which the mine is a subsidiary, was not updated during the 

seven years of national ownership, and no financial report has been 

published since 2012. The mine closed in 2015.675 

6.5.3.2 Nautilus Seabed Mining 

In 1997, the PNG Government granted exploration licences to Nautilus Minerals 

Corporations to explore the feasibility of mining the seafloor under the Bismarck and 

Solomon Seas.676 Nautilus Minerals Inc (Nautilus) was a seafloor mineral resource 

company engaged in the exploration of polymetallic seafloor massive sulphide 

deposits.677 The project was proposed as a sustainable alternative to terrestrial mining, 

the world’s first commercial deep-sea mining (DSM) site, named Solwara 1, with plans 

to extract copper and gold from a deposit situated 1600 metres below the surface of the 

Bismarck Sea.678 The Nautilus Environmental Impact Statement for the Solwara 1 

Project was submitted to the PNG Department of Environment and Conservation (DEC) 

in 2008. In 2009, the DEC issued the final environmental permit for the development of 

the Solwara 1 project, followed by the granting of a 20-year mining lease in January 

 
674  ‘Petromin Completes Sale of Tolukuma Gold Mine’ The National (online at 15 December 2015) 

<https://www.thenational.com.pg/petromin-completes-sale-of-tolukuma-gold-mine/>. 
675  John Burton and Joyce Onguglo, ‘Disconnected Development Worlds: Responsibility towards Local 

Communities in Papua New Guinea’ in Colin Filer and Pierre-Yves Le Meur (eds), Large-Scale 

Mines and Local-Level Politics (ANU Press, 2009). 
676  Geoffrey P Glasby, ‘Deep Seabed Mining: Past Failures and Future Prospects’ (2002) 20(2) Marine 

Georesource and Geotechnology 161–176. 
677  Helen Rosenbaum and Natalie Lowrey, ‘Deep Sea Mining — The Pacific Experiment’ (2013) 

<http://www.foe.org.au/chain-reaction/editions/117/deep-sea-mining>. 
678  John Childs, ‘Performing “Blue Degrowth”: Critiquing Seabed Mining in Papua New Guinea 

through Creative Practice’ (2020) 15 Sustainability Science 117–129 

https://www.thenational.com.pg/petromin-completes-sale-of-tolukuma-gold-mine/%3c
http://www.foe.org.au/chain-reaction/editions/117/deep-sea-mining%3c
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2011. The mine was scheduled to commence commercial operation in late 2013.679 The 

PNG Government took a 15 per cent stake in the project through Petromin.680 

However, this investment seemed risky for several reasons. Firstly, this was the first 

commercial deep-sea mine in the world, so there was no precedent for the operation of 

such a project.681 Secondly, there were a lot of adverse campaigns by environmental 

groups predicting damage to marine life.682 A growing consensus among marine 

scientists was that at any scale seabed mining would systematically deplete resources, 

disturb, damage, or remove structural elements of ecosystems, cause biodiversity loss, 

and disrupt ecosystem services.683 The local coastal communities protested against the 

mining of the seabed.684 

Finally, and most importantly, Nautilus Minerals spent a lot of money trying to 

assemble a mining method not practised anywhere in the world685 and were still seeking 

the necessary finance to implement the project in 2016 (three years after the proposed 

date for commercial operations).686 These factors should have discouraged the PNG 

Government from investing in the project. The Managing Director and Board should 

have followed proper corporate governance principles and declined to invest in the 

project. Instead, they failed to do their due diligence or show a reasonable degree of 

care. Leblanc argues that ‘corporate board members have a responsibility to act in good 

679  John L Luick, ‘Physical Oceanographic Assessment of the Nautilus EIS for the Solwara 1 Project’ 

(Report, November 2012) <https://cer.org.za/wp-content/uploads/2016/08/DSM-Physical-

Oceanographic-Assessment.pdf>. 
680  Carolyn Gramling, ‘Seafloor Mining Plan Advances, Worrying Critics’ (2014) Science 463. 
681  See Keyuan Zou, Global Commons and the Law of the Sea (Brill, 2018) 162. Gavin Fridell and Kate 

Ervine (eds), Beyond Free Trade: Alternative Approaches to Trade, Politics and Power (Palgrave 

Macmillan, 2015). 
682  Ibid 569. 
683  Jennifer Le, Lisa A Levin and Richard T Carson, ‘Incorporating Ecosystem Services into 

Environmental Management of Deep-Seabed Mining’ (2017)137 Oceanographer 486–503; Cindy L 

Van Dover et al, ‘Scientific Rationale and International Obligations for Protection of Active 

Hydrothermal Vent Ecosystems from Deep-Sea Mining’ (2018) 90 Marine Policy 20–28. 
684  Tina Hunter and Madeline Taylor, ‘Deep Seabed Mining in the South Pacific’ (Research Paper, 

Centre for International Minerals and Energy Law, 2014). See also Colin Filer, Jennifer Gabriel and 

Mathew Allan, ‘Discombobulated Actor-Networks in a Maritime Resource Frontier’ (2021) 94(1) 

Pacific Affairs 97–121. 
685  Kaul Gena, ‘Deep Sea Mining of Submarine Hydrothermal Deposits and Its Possible Environmental 

Impact in Manus Basin, Papua New Guinea’ (2013) 6 Procedia Earth and Planetary Science 226–

233. 
686  Nautilus Minerals, ‘Press Release on Solwara 1 Project’ (Web Page, 29 June 2016) 

<http://www.nautilusminerals.com/irm/PDF/1807/NautilusMineralsProvidesUpdate>. 

https://cer.org.za/wp-content/uploads/2016/08/DSM-Physical-Oceanographic-Assessment.pdf%3c
https://cer.org.za/wp-content/uploads/2016/08/DSM-Physical-Oceanographic-Assessment.pdf%3c
http://www.nautilusminerals.com/irm/PDF/1807/NautilusMineralsProvidesUpdate
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faith and with a reasonable degree of care’.687 Analysing the investment in the 

Solwara 1 project, the former CEO of Kumul Minerals, Mr Peter Graham, explained: 

The National Executive Council (NEC) had directed Petromin (then) to take 

up a 15 per cent interest in the Solwara 1 deep-sea mining project as a ‘proof 

of concept project and provided a state guarantee for a loan of US$120 

million (K408mil) for this equity share. Nautilus Minerals Inc, the principal 

equity holder, failed to raise its share of funding to complete the project and 

instead spent Petromin’s US$120 million (K408mil) (paid upfront) in lieu of 

making their proportional contributions. This unusual arrangement was 

permitted by the joint venture agreement. Nautilus was wound up in 2019 

leaving an incomplete project and creditors receiving only cents on the 

dollar. Kumul Minerals’ application to the Canadian courts to be considered 

as a creditor was unsuccessful and Kumul Minerals has been left with a loan 

of US$120 million to be repaid by April 2021.688 

6.6 Conclusion 

The state, as the owner of natural resources, must maximise the economic benefits from 

the extraction of those resources. This is because mineral and petroleum resources are 

non-renewable. More economic benefits attained through KMHL and KPHL are 

important because they flow into  PNG’s Consolidated Revenue Fund to help fund the 

national budget. National minerals and oil and gas companies play an important role in 

maintaining state interests in the exploration and production of their natural resources. 

The ideal scenario would be for national resource companies to ensure that a fair share 

is obtained for the country. The idea behind creating SOEs in PNG is to secure the 

state’s interests, but governance has always been lacking. The state is the ultimate 

shareholder in SOEs, and it also regulates the mining and petroleum industry in PNG. 

The case studies discussed above have shown that many decisions by the SOEs in the 

mining and petroleum sectors have cost the state millions in state revenue. If proper 

corporate governance practices had been followed, most of these decisions would not 

have been approved.  

687  Richard LeBlanc, The Handbook of Board Governance: A Comprehensive Guide for Public, Private, 

and Not-for-Profit Board Members (John Wiley and Sons, 2016) 605. 
688  ‘Legacy Investment Failed to Yield Returns’, The National (Port Moresby, 7 February 2020) 

<https://www.thenational.com.pg/kumul-holdings-replaces-ipbc/#:~:text=KUMUL%20Consolidated
%20Holdings%20has%20now,Ports%20Corporation%20to%20the%20company>. 

https://www.thenational.com.pg/legacy-investments-fail-to-yield-returns/%3c
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Revenue received by SOEs ultimately belongs to the people of PNG and prudent 

financial decisions are needed in terms of its investments. There is also potential in the 

PNG economy for a national oil company to develop a mandate to explore and produce 

oil and gas in the country. The first mine to be fully owned by a PNG SOE (Tolukuma) 

was not profitable and had to be sold. There is a need now to use the bad investment 

decisions in previous SOE structures as guidelines to formulate new policies and 

structures that ensure there is better corporate governance and prudent financial 

management. Resource companies in other jurisdictions such as Norway have profited 

from demarcating responsibilities, but this concept cannot be directly transplanted to 

PNG. For the commercial performance of resource companies in PNG to function well 

for the public benefit, the institutional quality and democratic institutions must also 

function well.  
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CHAPTER SEVEN: REFORMS OF STATE-OWNED ENTERPRISES 

7.1 Introduction 

The previous chapters have laid the foundation for this thesis in terms of the history of 

PNG, the country’s mineral and petroleum resource laws, and state participation in the 

extractive industry. This chapter is the benchmark because the Kumul structure is the 

current model and will be the starting point for future reforms. The chapter focuses on 

KMHL and KPHL. After different PNG governments adopted a series of state-owned 

enterprise structures, the current corporate structure was adopted in 2015. This 

corporate structure consolidated all state interests in mining, petroleum, and public 

utilities under different holding companies. This chapter examines the creation of 

KMHL and KPHL, the role of the Prime Minister as trustee, and the corporate 

governance structures of these companies. The trustee is the sole shareholder. It 

emphasises how eliminating political influence and increasing transparency and 

accountability measures can improve these structures. Key areas that lack good 

corporate governance practices are highlighted, and case studies are used to emphasise 

the need for good corporate governance. 

7.2 Creation of KMHL and KPHL 

As highlighted in the previous chapter, the corporate governance framework for 

companies mandated to be the custodian of the state equity stake in mineral and 

petroleum projects has varied over time. In 2011, the government of incumbent Prime 

Minister Sir Michael Somare was illegally ousted, and accountant and businessman Mr 

Peter O’Neill was elected as the seventh Prime Minister. Prime Minister O’Neill 

initiated several reforms, including the NEC decision no 85 of 2013 for all SOEs to be 

consolidated. As a result of the restructuring, the PNG Government brought all non-

mining and petroleum interests of the state under Kumul Consolidated Holdings.689 All 

state interests in the petroleum sector were brought under KPHL by the Kumul 

Petroleum Holdings Limited Authorisation Act 2015,690 and the state’s mining interests 

were brought under KMHL, which was created by the Kumul Minerals Holdings 

Limited Authorisation Act 2015. The KMHLA Act deals with the structure and 

 
689  Independent Public Business Corporation of Papua New Guinea (Kumul Consolidated Holdings) 

(Amendment) Act 2015. 
690  PNG Parliament (Web Page) <www.parliament.gov.pg>. 
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governance of the SOE for minerals, while the KPHLA Act deals with the structure and 

governance of the SOE for petroleum Commenting on the restructure, the then Public 

Enterprises and State Investment Minister, the Honourable Ben Micah, said: 

Kumul Consolidated Holdings has now replaced IPBC while the Kumul 

Petroleum Holdings Limited Authorisation Act (KPHLAA) establishes 

Kumul Petroleum Holdings Limited and the Kumul Minerals Holdings 

Limited Authorisation Act (KMHLAA) establishes Kumul Minerals 

Holdings Limited.691  

Both the KPHLAA and the KMHLAA adopted the following sections with slight 

changes only to the organisations names: 

(2) The office of the Kumul (Minerals) Trustee shall immediately and 

automatically succeed to each person who holds, from time to time, the 

office of the Prime Minister, established by Section142 (The Prime 

Minister) of the Constitution.  

This gave rise to the scenario, which was the brainchild of Prime Minister Peter 

O’Neill, that the current Prime Minister is the sole trustee in the SOE structure for 

mining and petroleum in PNG. As the sole trustee, he is the sole shareholder of KPHL 

and KMHL on behalf of the people. In the grand scheme of things, he wanted the Prime 

Minister to be the trustee of KMHL and KPHL. Previously, under the IPBC corporate 

structure, the trust was held by the Minister for IPBC. From the diagram below the 

Prime Minister is also the Chairperson of the NEC. In PNG, the NEC forms the 

executive arm of government and comprises the Prime Minister, Cabinet and Governor-

General.692  

With the Kumul reforms, the Prime Minister is also the trustee and holds the only share 

issued by KMHL and KPHL. Many Papua New Guineans did not realise that this 

corporate governance reform placed the then Prime Minister Peter O’Neill as the 

ultimate authority in one of the most profitable industries in PNG. In essence, the Prime 

Minister was the trustee for a vast amount of money generated from the mineral and 

petroleum resources of PNG. Figure 8 below shows the different interests under the 

trust. Even to this day, the current Prime Minister still exercises excessive authority in 

 
691  ‘Kumul Holdings Replaces IPBC’, The National (Port Moresby 11 September 2015) 

<https://www.thenational.com.pg/kumul-holdings-replaces-ipbc/>.  
692  PNG Constitution s149. 

https://www.thenational.com.pg/kumul-holdings-replaces-ipbc/%3c
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the governance of KPHL and KPHL.The Prime Minister’s office acts as the trustee and 

holds the state’s share in KMHL and KPHL. 

When Prime Minister O’Neill resigned in 2020693 and was succeeded by the 

Honourable James Marape, the new Prime Minister immediately assumed the role of a 

trustee to KMHL and KPHL. Prime Minister Marape did not usher in any reforms to the 

structure but continued with the Kumul structure as set up by his predecessor. 

  

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
693  Robert J Foster, ‘The Politics of Media Infrastructure: Mobile Phones and Emergent Forms of Public 

Communication in Papua New Guinea’ (2020) 90(1) Oceania 18–39. 
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Figure 8 Structure of State-Owned Enterprises in the Mining and Petroleum Sectors 

7.3 Corporate Governance of KMHL and KPHL 

The governance of these two SOEs is very important to PNG. As seen in the previous 

chapter, a lack of oversight and accountability led to irrational commercial decisions 

that wasted millions of kinas on unprofitable investments. The OECD suggested six 

ways to improve the governance of SOEs. They were: 

1. promoting the transparency and efficiency of SOE performance 

2. setting clear objectives at both the national and enterprise level 

3. SOE monitoring security  

4. SOE performance auditing  

5. SOE reporting for stakeholders’ assurance  

6. transparency of SOEs.  

These principles, together, form good performance models based on the overall 

governance structure of SOEs.694 In an interview in 2014, the former Managing Director 

of the IPBC, Mr Wasantha Kumarasiri, stated that ‘the outcome of this reform is to 

eliminate conflicting negotiations between state entities and provide the best outcome 

for the country’.695 

7.3.1 Kumul Minerals Holdings Limited (KMHL) 

The corporate governance of KMHL is influenced by its enabling legislation. KMHL is 

created under the Act, together with the Kumul Minerals Trustee, which holds the 

KMHL share for and on behalf of the state; the parties to the Kumul Minerals Trust 

Deed are the Kumul Minerals Trustee, the state as beneficiary, and Kumul Minerals 

Holdings. 696 KMHL is established and registered under the Companies Act 1997.697 The 

Board of KMHL is made up of seven directors, of which one is the managing director, 

and five of the board members must be Papua New Guineans. The directors are 

 
694  OECD, Guidelines on Corporate Governance of State-Owned Enterprises (2005) 

<www.oecd.org/.../corporategovernanceofstate-ownedenterprises>. See also Ruta Klovienea, Edita 

Gimzauskieneb and Dalius Misiunasc, ‘The Significance of SOEs Performance Measurement as 

Policy Instrument in Baltic Countries’ (2015) 213 Procedia — Social and Behavioural Sciences 286–

292. 
695  Oxford Business Group, The Report: Papua New Guinea 2014 (Oxford Business Group, 2014) 46. 
696  Kumul Minerals Holding Authorisation Act 2015, s4. 
697  Ibid s7. 

http://www.oecd.org/.../corporategovernanceofstate-ownedenterprises%3c
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appointed for a term of three years.698 For a person to be appointed a director, existing 

board members make a recommendation to the Prime Minister as the trustee, and the 

Prime Minister makes the appointment. The position of the Board Chairman is also 

created by the enabling law.699 KMHL was created under the tenure of Prime Minister 

Peter O’Neill. As a new set of directors is appointed when a new Prime Minister is 

elected,700 after Peter O’Neill resigned, there was a change in the composition of the 

KMHL Board. KMHL  is now the state nominee in resource projects in PNG701 and is 

required under law to submit an annual plan702 no later than three months before the end 

of each accounting period.703 The plan is only effective once approved by the NEC.704 

In terms of revenue distribution, KMHL is required to declare dividends and make 

payments not less than two months after each accounting period,705 which includes a 

payment to a sovereign wealth fund.706 

7.3.2 Kumul Petroleum Holdings Limited (KPHL) 

The corporate governance of KPHL is also provided in detail by its enabling legislation. 

KPHL is created under the Act together with the Kumul Petroleum Trustee, which holds 

the Kumul Petroleum Holdings shares for and on behalf of the state.707 KPHL is 

incorporated under the Companies Act 1997.708 The board consists of seven directors,709 

one of whom is eligible to be the managing director,710 and at least half of the board 

 
698  Ibid s10(1).  
699  Ibid s10(8). 
700  ‘Defends New Board’ The National (20 October 2020). 
701  Kumul Minerals Holding Authorisation Act 2015 s14. 
702  The annual plan includes: ‘(a) a financial plan, including proposed borrowings and payment of 

dividends; and (b) an annual capital and expenditure budget; and (c) proposals for acquisition of 

assets; and (d) a forecast of the asset, liability and cash flow position of Kumul Minerals Holdings 

and its subsidiaries as at the end of the Annual Plan period; and (e) identification of assets for joint 

development between the State, Kumul Minerals Holdings and its subsidiaries and third-party 

investors; and (f) proposal for amounts to be preserved for future capital expenditure on a five-year 

rolling forecast basis; and (g) identification of assets for rehabilitation and restructure; and (h) 

proposals for sale of assets; and (i) proposals regarding financing for the purposes of this Act; and (j) 

proposals for amounts to be set aside on a contingency basis for specific projects; and (k) proposed 

timetables for the matters referred to in Paragraphs (a) to (i).’ 
703  Kumul Minerals Holding Authorisation Act 2015 s13(2). 
704  Ibid s13(3). 
705  Ibid s6. 
706  Ibid s7. 
707  Kumul Petroleum Holdings Limited Authorisation Act 2015, s4. 
708  Ibid s7. 
709  Ibid s11(2). 
710  Ibid s11(3). 
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members must be Papua New Guineans.711 The ordinary directors are appointed for a 

term of three years.712 KPHL is obliged to submit an annual plan no later than three 

months before the end of each accounting period to the Kumul Petroleum Trustee,713 

who then presents it to the NEC for approval.714 It is also mandated that Kumul 

Petroleum Board declare dividends no later than two months after the end of the 

accounting period715 and pay them to the state, with a portion deposited into a sovereign 

wealth fund.716 

7.3.3 The Enforcement of the Trusteeship 

In the previous structure, the IPBC operated as a company and was incorporated under 

the Companies Act 1997, with the Minister responsible for SOEs as the sole 

shareholder. To strengthen the governance of SOEs, many governments have taken a 

fundamental step to change the legal status of these businesses through incorporation 

under company laws.717 When Prime Minister Peter O’Neill created the trust, all shares 

held by the IPBC were immediately transferred to the trust.718 The shares are vested in 

the Prime Minister as trustee, and the Prime Minister is the sole shareholder.719  

During the inception of KMHL and KPHL, the Prime Minister was the sole trustee. 

Prime Minister O’Neill, in describing the new structure, said:  

State resources are spread too thinly, and we are not taking advantage of the 

value of many of the assets. Under a restructuring, the Prime Minister will 

hold a Kumul share while former Prime Ministers will hold an ordinary 

share. Having former Prime Ministers holding shares we will be drawing 

from their wisdom and experience. The Kumul share will grant the Prime 

Minister veto powers.720  

 
711  Ibid s11(4). 
712  Ibid s11(5). 
713  Ibid s13(2). 
714  Ibid s13 1(b). 
715  Ibid s13(6). 
716  Ibid s13(7). 
717  Simon C Y Wong, ‘The State of Governance at State-Owned Enterprises’ (2018) Private Sector 

Opinion No 40 <https://documents.worldbank.org>. 
718  Kumul Petroleum Authorisation Act 2015 s5(1). 
719  Ibid s4(2) and Kumul Minerals Authorisation Act 2015 s4(2). 
720  Business Advantage PNG (2013) <https://www.businessadvantagepng.com>. 
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When learning of the government’s plans to create the Kumul Trust, the ADB 

suggested: 

while the government’s policy on SOEs and state investments is being 

formulated, plans have been announced to restructure the state’s business 

holdings under a specially created trust. Trusts often lack transparency and 

suffer from confused accountabilities. A clear policy that encourages 

commercialisation, embeds best practice principles on SOE governance and 

monitoring and upholds competitive neutrality, would drive improved 

performance more effectively than fine-tuning the ownership structure.721 

7.3.4 The Nature of the Trust 

A trust is where a person in whom property is vested (called the trustee) is compelled, in 

equity, to hold the property for the benefit of another person (called the beneficiary) or 

for some legally enforceable purpose other than the person’s own.722 The general idea is 

that the trustee is the nominal owner of the trust property, and the real or beneficial 

owner is the cestui que trust.723 Rothwell suggests, ‘trusts can be looked at either by 

their tax treatment or by their title, purpose, and characteristics. There are bare/absolute 

trusts, interest in possession trusts, accumulation trusts, and discretionary trusts’.724 

The trust concept was an enhancement of proposals codified in the previous IPBC Act. 

Under the IPBC structure, the corporation was the trustee,725 and a General Business 

Trust was established to manage assets under the IPBC.726 The trust structure was also 

used in the setup of the Mineral Resources Development Company (MRDC). The 

MRDC acts as a trustee for landowners within mining and petroleum project sites and 

the provincial governments for payments received from these projects.727 However, a 

significant difference was the absence of a trust deed to create the trust. Fallon 

articulates, ‘IPBC was both a Trust Management Company and a Holding Company; its 

 
721  Asian Development Bank, Country Partnership Strategy: Papua New Guinea, 2016–2020(2016). 

<https://www.adb.org/sites/default/files/linked-documents/cps-png-2016-2020-sd-05.pdf>.  
722  David Fox, ‘Trusts’ in John McGee and Steven Elliot (eds), Snell’s Equity (Sweet and Maxwell, 34th 

ed, 2020) 635. 
723  Philip H Petitit, Equity and the Law of Trust (Oxford University Press, 2009) 30. 
724  Kevin Rothwell, Handbook of Investment Administration (Wiley, 2008) 359. 
725  Independent Public Business Corporation of Papua New Guinea Act 2000, s32. 
726  Ibid s31. 
727  Mineral Resource Development Limited Company Authorisation Act 2002, s11. 

https://www.adb.org/sites/default/files/linked-documents/cps-png-2016-2020-sd-05.pdf%3c
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constitution does not adequately define this dual function and it operates without a Trust 

Deed’.728 The ADB also pointed out: 

the SOEs are owned by the General Business Trust (GBT). The IPBC is the 

trustee of the GBT. However, since the establishment of the GBT, no trust 

deed has ever been formalised, which would define, among other matters, 

the terms of the trust, the obligations of the trustee, and the beneficial owner 

of the trust’s assets.729 

This defect served as a major impediment because, under the law of trust, to create a 

trust, it is advisable to set out the terms in a trust deed.730 Ho and Lee explain, ‘to create 

a trust, trust assets must be defined with certainty’,731 while Clements and Abass clarify 

the nature of a trust deed as ‘when a settlor establishes a trust he/she appoints the trustee 

by a deed and the deed has the advantage of vesting the trust property in the trustee’.732 

Therefore, the concept of the Kumul Trust ensured that a trust deed was drawn up and 

signed by the relevant parties.733 This resulted in an arrangement whereby the Prime 

Minister not only played the role of the trustee but the trustee relationship was codified 

and executed in the trust deed. 

Previously, the corporation(IPBC) was the trustee of shares, but under the KMLAA and 

KPLAA, the Prime Minister is the trustee of shares. The trust arrangement governing 

the person occupying the Office of the Prime Minister and Kumul Minerals and Kumul 

Petroleum is what is termed a bare trust. A bare or simple trust is one where the 

property is vested in one person on trust for another but where the trustee owes no 

active duties arising from his status as trustee.734  

 
728  John Fallon, ‘State Owned Enterprise in Papua New Guinea: Public Policy and Performance’ 

(Discussion Paper, No 152 of 2017, National Research Institute, 2017) 26. 
729  Asian Development Bank, ‘Finding Balance: Benchmarking the Performance of State-Owned 

Enterprises in PNG’ (ADB Report, 2012)13. 
730  Robert Pearce, John Stevens and Warren Barr, The Law of Trusts and Equitable Obligations (Oxford 

University Press, 2010) 186. 
731  Lusino Lo and Rebecca Lee, Trust Law in Asian Civil Law Jurisdictions: A Comparative Analysis 

(Cambridge University Press, 2013) 110. See also Paul S Davies and Graham Virgo, Equity and 

Trusts: Texts, Cases and Materials (Oxford University Press, 2016) 53.  
732  Richard Clements and Ademola Abass, Complete Equity and Trusts: Texts, Cases and Materials 

(Oxford University Press, 2018) 324. 
733  ‘Kumul Trustee Deed Signed’, Post Courier (online at 27 May 2016) 

<https://postcourier.com.pg/kumul-trustee-deed-signed/>. 
734  Gino Dal Pont, Equity and Trusts (Lawbook Co, 7th ed, 2019) 524. 

https://postcourier.com.pg/kumul-trustee-deed-signed/%3c
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A bare trust exists where a trustee holds a trust property on trust for a beneficiary who is 

entitled to the trust.735 A bare trustee is a trustee who has no duty to perform and who, 

on request, would be compelled to convey the assets of those persons legally entitled to 

hold them.736 Under a bare trust, there is no interest in competing with the bare 

beneficiary; therefore, the right of the beneficiary is vested in the trust.737 

The Prime Minister (trustee) is the legal owner of the shares for the benefit of the trust. 

The state is the beneficial owner and receives dividends from the trustee.738 Lang 

proposes, ‘the trustee (nominee) holder of shares is no more than a front for the true 

owner. The trustee is the legal but not the beneficial owner of the shares.739 

7.3.5 Shareholding and the Trust 

KPHL and KMHL, within their corporate governance structure, have sort of entwined 

the trustee and the shareholding functions. The Prime Minister is the trustee and the 

shareholder over the single share that has been issued. In describing the Prime 

Minister’s trustee/shareholder function, the Kumul Minerals Business Plan states: 

the Prime Minister is the Trustee Shareholder (legal owner) of the one 

issued ordinary share in Kumul Minerals, being the only share on issue, 

holding that share on trust for the benefit of the State, as a Beneficial 

Shareholder. The Minister for Treasury represents the State, as a Beneficial 

Shareholder in relation to receiving dividends. In this respect, all dividends 

are paid directly into the Consolidated Revenue Fund by Kumul Minerals.740  

There is only one share issued in the Kumul structure, and it is held by the Prime 

Minister. The action to issue shares to former Prime Ministers has not been put into 

effect. As a result, there is only a single relationship between the trustee shareholder and 

the beneficiary. The whole structure revolves around the Prime Minister. The Prime 

Minister holds the only share issued and has the final say in the appointment of 

 
735  Gary Watt, Equity and Trust Law Directions (Oxford University Press, 2021) 34. See also James 

Penner, The Law of Trusts (Oxford University Press, 2012) 25. 
736  John Goldsworth, Lexicon of Trust and Foundation Practice (Mulberry House Press, 2016) 35. 
737  Alastair Hudson, Equity and Trust (Cavendish Publishing, 2005) 48. 
738  Denise Kruger, ‘Who Is a Beneficial Owner?’ (2012) 3(1) Business Tax and Company Law Quarterly 

14. 
739  Richard Vann, ‘Beneficial Ownership: What Does History (and Maybe Policy) Tell Us ‘in Michael 

Lang et al (eds), Beneficial Ownership: Recent Trends (IBFD, 2013) 279. 
740  Kumul Minerals, ‘Kumul Minerals Business Plan 2015–2017’ (Report, 2015) 

<https://s3.amazonaws.com/rgi-documents/28eb6a48fb1b7c1d768a15a4ac951b69d8c22e3d.docx>. 

https://s3.amazonaws.com/rgi-documents/28eb6a48fb1b7c1d768a15a4ac951b69d8c22e3d.docx%3c
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directors, as per the enabling legislation of KPHL and KMHL. The Prime Minister also 

sits at the head of the NEC and deliberates on the plans of KPHL and KMHL. 

7.4 The Contradiction of International Governance Practices 

A great starting point for law reform is to examine the existing structure in corporate 

governance and measure it against international governance practices. Organisations 

such as the OECD, the World Bank, and the ADB have produced several papers and 

commentaries on the international best practices of SOEs. Chapter eight of the thesis 

will highlight and examine this international best practice. Also, several countries have 

implemented these suggestions and have reformed their SOEs to be more productive 

and efficient. In examining the Kumul structure, the thesis adopts international 

governance practices as a benchmark to measure the corporate governance structure of 

KMHL and KPHL. These comparisons enable it to highlight the areas that need to be 

improved and to suggest reforms. 

With the implementation of the Kumul reforms, certain international organisations were 

quick to offer their analysis. In 2015, the ADB observed the reforms and concluded: 

the proposed SOE trust structure has no clear direction, with many 

unanswered questions. The architecture of the Kumul Trust and its 

operations should closely consider efficiency and governance gains. The 

Kumul Trust structure would represent an advance in fiscal responsibility 

and corporate governance, only if:  

• The state exercises a professional, arm’s length oversight over its share 

assets, removing political interference and management. 

• Efforts are directed toward achieving higher rates of return through 

greater commercialisation, using market principles and prices and 

removing all subsidies.  

• SOEs’ corporate governance and disclosure standards are raised to best 

practice standards.  

• Regulatory reforms, including reforms of regulatory contracts, are 

implemented.  

• The state indicates its expectations and insists on appropriate SOE 

dividends, with thoroughly appraised SOE investment plans financed 
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through an appropriate mix of capital, borrowings, and retained 

earnings.741 

The idea of consolidating all the state’s interests in the mining and petroleum sectors 

might have been an efficient decision to deal with the numerous bodies involved; 

however, making these consolidated structures subject to an individual or a particular 

officeholder raises issues of governance imprudence. The Office of the Prime Minister 

consists of political and constitutional roles. Apart from being the political head of the 

country, the Prime Minister is constitutionally mandated to perform diverse obligatory 

roles, whereas this trustee role involves directly micromanaging a company that has 

substantial financial and administrative tasks. This can be a breeding ground for poor 

corporate governance practices. Farrar paints a vivid picture of the problem by stating, 

‘Good corporate governance does not guarantee good performance, but its absence 

usually indicates present or future problems’.742  

7.4.1 Prime Minister as Trustee Provides an Avenue for Direct Political Influence 

SOEs in PNG are plagued with excessive political interference, and the trust 

arrangement provides a direct avenue for political interference. Political interference 

harms SOEs, and it has become a common phenomenon.743 Mbo and Ajasi suggest, 

‘political interference causes poor SOE performance and inefficiencies’,744 while 

Okhmatovskiy and Grosman reiterate, ‘political interference creates biases and 

undermines the effectiveness of incentives and monitoring that standard corporate 

governance mechanisms are supposed to deliver’.745 

In PNG, political interference is rife and penetrates all governance sectors, including 

SOEs. Key threats to good governance include corruption, political interference, and 

 
741  Asian Development Bank, Building a Dynamic Pacific Economy: Strengthening the Private Sector in 

Papua New Guinea (Report 2015) 59. 
742  John Farrar, Corporate Governance: Theories, Principles and Practice (Oxford University Press, 

2008).  
743  Lixin Colin Xu, Tian Zhu and Yi-min Lin, ‘Political Control, Agency Problems and Ownership 

Reforms’ (2005)13(1) Economics of Transition 1–24. 
744  Mbako Mbo and Charles Adjasi, ‘Drivers of Organisational Performance in State Owned Enterprises’ 

(2017) 6(3) International Journal of Productivity and Performance Management 405–423. 
745  Ilya Okhmatovskiy and Anna Grosman, ‘Hybrid Governance of State-Owned Enterprise’ in Mike 

Wright, Geoffrey T Wood, Alvaro Cuervo-Cazurra, Pei Sun, Ilya Okhmatovskiy and Anna Grosman 

(eds), Oxford Handbook of State Capitalism and the Firm (Oxford University Press, 2021). 

https://ideas.repec.org/a/eme/ijppmp/ijppm-11-2015-0177.html
https://ideas.repec.org/s/eme/ijppmp.html
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business influence over the government.746 In a study by Kuna-Kalinoe, he claims, ‘It is 

probably correct to say that in Papua New Guinea many state-owned enterprises, in 

particular public corporations, suffer from political interference although they have been 

corporatised’.747 These influences interfere with decision-making, are apparent in slow 

decision-making at the management board level, and reflect a strong social culture 

rather than a business culture.748 Chin claims, ‘SOEs were all technically bankrupt due 

to years of political interference and theft by senior management, overseen by 

incompetent but politically well-connected managers’.749 In 2019, a technical assistance 

report by the ADB on PNG SOEs stated: 

giving the National Executive Council (NEC) greater scope for direct 

oversight of SOEs, including powers to control board compositions and 

majority-owned SOEs, authorise annual plans, and approve expenditure has 

eroded the oversight of the SOEs and allowed political considerations to 

override commercial imperatives, resulting in a sharp decline in the financial 

performance of SOEs.750 

In the case of Kramer v National Executive Council,751 the court dealt with the issue of 

political interference in Kumul Petroleum thus: 

It would appear the rationale is to free KPHL from ‘political interference’ 

and allow it to perform its function as a commercial enterprise as noted in 

the Preamble and Section 8 (6) of the Act. Even Sub-section 8 makes it quite 

clear that KPHL as one of the Kumul Petroleum Companies is not a 

Department of the National Public Service and no officer of the company 

including the Managing Director is an officer in the National Public Service. 

 
746  Grant Walton, ‘Governance and Corruption in PNG’s Public Service: Insights from Four Subnational 

Administrations’ (Development Policy Centre Discussion Paper 81, 2019). 
747  Lawrence Kuna-Kalinoe, ‘Corporatisation and Privatisation of State-Owned Enterprise in Papua New 

Guinea: A Socio-Legal Perspective from the Third World’ (1996) 9(1) Corporate and International 

Law Journal 1–58. 

  Lawrence Kuna-Kalinoe, ‘Corporatisation and Privatisation of State-Owned Enterprise in Papua New 

Guinea: A Socio-Legal Perspective from the Third World’ (1996) 9(1)  

 
749  James Chin, ‘Papua New Guinea in 2001: Election Fever Begins’ (2002) 42(1) Asian Survey 150–

155. 
750  Asian Development Bank, ‘Papua New Guinea Supporting State Owned Enterprise Reforms’ 

(Report, 2019). 
751  (2017) PGNC 127; N6779, 7, para 25. 
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To demonstrate this hypothesis on excessive control and influence by the Prime 

Minister, the Kumul Mineral and Petroleum legislation vests the appointment of 

directors752 and the appointment of board members with the Prime Minister as 

trustee.753 The exact provisions are copied in the Kumul Petroleum Authorisation Act 

2015.754 This translates into a system whereby excessive powers concerning the most 

profitable industries in PNG are vested in the Office of the Prime Minister. 

There must be managerial autonomy to safeguard against undue political interference. 

In a study on SOEs and political interference, Belloc argues: 

the business decision-maker should be insulated from political influence for 

three main reasons: Firstly, autonomous board governance deters possible 

opportunistic actions taken by political representatives. Secondly, even in 

the presence of benevolent governments, board governance tends to allow 

more efficient and informed decision-making, and thirdly insulated board 

governance promotes specific investments.755 

The possibility of excessive political interference was thought of and, as a result, 

legislation was drafted to safeguard against it. Sections 5 and 6 of the Kumul Petroleum 

Authorisation Act 2015 state: 

(5) The Kumul Petroleum Companies shall pursue their objects and perform 

their functions and duties and exercise their powers and authorities 

independently of, and free from, interference or direction by the State, State 

Ministers or Members of the National Parliament or other Provincial or 

Local-level Governments or officers of the public service other than as 

provided expressly in this or any other Act. 

(6) For the avoidance of doubt, the Kumul Petroleum Companies are free to 

engage in all of the activities of a commercial enterprise including, without 

limitation, acquiring, developing, and disposing of assets and borrowing and 

 
752  Section 4 of the Kumul Minerals Authorisation Act states: ‘4) Each of the directors of Kumul 

Minerals Holdings, other than the Managing Director, shall be appointed for a term of up to three 

years with such respective terms of office ensuring an orderly system of retirement, reappointment 

and replacement as are determined from time to time by the Kumul Minerals Trustee.’ 
753  Section 8 of the Kumul Mineral Authorisation Act states the members of the Board of Kumul 

Minerals Holdings shall be appointed by the Kumul Minerals Trustee. 
754  Section 4 of the Kumul Petroleum Authorisation Act provides for appointment of directors and s8 of 

the Kumul Petroleum Authorisation Act provides for the appointment of the board all by the trustee, 

who is the Prime Minister. 
755  Filippo Belloc, ‘Innovation in State-Owned Enterprises: Reconsidering the Conventional Wisdom’ 

(2014) 48(3) Journal of Economic Issues 821–848, 839. 
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otherwise obtaining financial accommodation, independently of, and free 

from, interference or direction by the State, Ministers or Members of the 

National Parliament or other Provincial or Local-level Governments or 

officers of the Public Service, other than as provided expressly in this or any 

other Act. 

These provisions are also mirrored in sections 5 and 6 of the KMHLAA. State Ministers 

and Members of Parliament are not the persons of interest in this setup. The issue that 

creates the possibility of excessive political interference is that the Prime Minister is the 

ultimate authority in the corporate governance structure because the Prime Minister 

controls Kumul Minerals and Petroleum. Howell and others in a comprehensive study 

of the new structures concluded: 

the Prime Minister specifically exercises a strong influence over Kumul 

Mineral Holdings and Kumul Petroleum Holdings. Given these 

circumstances, it would be surprising to find any SOE acting in the manner 

of an independent commercial entity with passive owners who have 

contracted away all but residual control rights to a board of directors.756 

Although the state owns the SOEs, it cannot operate them by itself and needs to 

delegate its control to the enterprise managers. The separation of ownership and control 

is a common feature of any large modern corporation.757 Lioukas and others suggest, 

‘placing enterprise decisions outside politics and ministerial bureaucracy is assumed to 

promote the efficiency of both enterprises and government’.758 There is no clear 

demarcation between ownership and control in the Kumul structure because the trustee 

representing the beneficiaries is the Prime Minister, and the Prime Minister appoints the 

board and the directors. Matui substantiates this by stating: 

during the last thirty-five years since independence, many government 

activities were corporatised. Despite corporatisation, SOEs are still affected 

by political interference. Successive governments seem to have the view that 

 
756  Bronwyn E Howell, Petrus H Potgieter and Ronald Sofe, ‘From Design to Action: Papua New 

Guinea’s Latest State-Owned Enterprise Policy’ (2018) 40(4) Asia Pacific Journal of Public 

Administration 260–269. 
757  Justin Yifu Lin, Fang Cai and Zhou Li, ‘Competition, Policy Burdens, and State-Owned Enterprise 

Reform’ (1998) 88(2) The American Economic Review. 
758  Spyros Lioukas, Dimitris Bourantas and Vassilis Papadakis, ‘Managerial Autonomy of State-Owned 

Enterprises: Determining Factors’ (1993) Vol 4(4) Organisation Science 645–666. 
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because the boards are appointed by them it gives them the right to direct or 

exert political influence on them.759 

The trusteeship arrangement fails to promote independent corporate boards and 

eliminate political interference. In 2013, an IMF report on the idea of the PNG Prime 

Minister as trustee concluded that ‘the structure appears inconsistent to set up 

independent corporate boards and seems unlikely to deliver the corporate focus or 

political independence that is required for active management of public investment’.760 

A review by the US Department of State on Papua New Guinean SOEs reported: 

the Cabinet can appoint SOE directors, grant approvals for corporate plans, 

remuneration levels, tenders, engagement of consultants, and other powers, 

thereby reducing the autonomy of the SOE. It has also been reported that the 

Act allows the Cabinet to direct governance control over the SOEs, a 

responsibility normally reserved for SOEs boards. This increases the risk of 

political considerations overriding commercial targets. PNG’s SOEs 

generally lack transparency, accountability, autonomy, and a robust legal 

framework that requires the SOEs to operate as viable commercial entities. 

Most SOEs in PNG continue to fail to produce financial accounts promptly 

to allow more informed government and legislative decision-making. This 

includes Kumul Consolidated Holdings’ failure to publicly report its audited 

financial statements to date.761 

If the Prime Minister is the trustee and appoints the management, does that foster 

accountability? An OECD publication, Guidelines on Corporate Governance of SOEs, 

states that ‘The ownership policy should be subject to appropriate procedures of 

political accountability and disclosed to the public. The government should review its 

ownership policy at regular intervals’.762 The increased political interference in SOEs 

was made clear when the Managing Director for KMHL, Mr Peter Graham, an 

expatriate and industry expert, resigned in October 2020. Mr Graham wrote to Prime 

Minister James Marape to say he was disappointed in the way the latter’s office was 

 
759  Mange John Matui, ‘Developing a Corporate Governance Regime for State-Owned Enterprises in 

Papua New Guinea’ (PhD Thesis, The University of Waikato, 2010) 541. 
760  International Monetary Fund, ‘Papua New Guinea: Staff Report for the 2013 Article IV Consultation’ 

(IMF Report 2013). 
761  US Department for State, Investment Climate Statement Papua New Guinea (Web Page, 2020) 

<https://2017-2021.state.gov/reports/2020-investment-climate-statements/papua-new-

guinea/index.html>. 
762  OECD, Guidelines on the Governance of State-Owned Enterprises (OECD Publishing, 2014). 
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appointing new directors to Kumul Minerals Holding Limited. Graham told Marape the 

process being used did not comply with the Kumul Minerals Authorisation Act 2015, 

including in terms of the required qualification of directors.763 

7.4.2 Government Shareholding Better Managed at Ministerial Level 

In his work on SOEs, Palmer considers that issuing ministerial shares was applied to 

narrow ministerial responsibility concerning SOEs and the distancing of those matters 

from political control.764 So the question is: How do SOEs balance the powers of the 

board and management on the one hand and the Minister as the sole shareholder on the 

other? Whincop, in his work on government corporations, suggested: 

the typical balance confers managerial and operating power concerning the 

business on the board of directors and the management executives. 

Governance powers and certain other reserve powers, which may be 

necessary to further the public interest, are allocated to the executive 

government. This may be ideal or at least the best workable allocation of 

power.765  

In terms of improving government shareholding in SOEs, the practice in Queensland 

(Australia) and New Zealand provides for the appointment of two shareholding 

Ministers. Placing Ministers as shareholders in SOEs is prudent because of the system 

of ministerial accountability, which means that government Ministers are responsible 

for everything that happens within their remit and must account for this to 

Parliament.766 This is substantiated by Kalinoe: 

accountability by public corporations takes the form of annual reports 

submitted to the relevant Minister to be presented in Parliament where the 

Minister is required to account for the activities of the particular enterprise. 

The overall management of the corporation, however, rests with the Board 

of Directors and the management of the corporation.767 

 
763  Johnny Blades, ‘Head of PNG State Mining Body to Resign, Radio New Zealand (online at 17 

October 2020) <https://www.rnz.co.nz/international/pacific-news/428574/head-of-png-state-mining-

body-to-resign>. 
764  Mathew S R Palmer, ‘The State-Owned Enterprises Act 1986: Accountability’ (1988) 18 Victoria 

University Wellington Law Review 169. 
765  Michael J Whincop, Corporate Governance in Government Corporation (Routledge, 2005). 
766  Simon C Wyong, ‘Improving Governance in SOEs: An Integrated Approach’ (2004) 7(2) Corporate 

Governance International 5–15, 9. 
767  Ibid 743. 
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The idea of shareholding Ministers allows ample parliamentary scrutiny. Section 14(b) 

of the PNG Constitution states in clear terms that Ministers are answerable to 

Parliament, while section 45 gives Parliament the power to remove a Minister or the 

whole Ministry if Parliament is unhappy with their performance Another important 

aspect of why ministerial shareholding is preferred is that it embraces the separation of 

ownership and control in SOEs. Talosag and others argue that the key feature of the 

SOE model was the separation of ownership and control: 

Ownership of a shareholding interest was vested in a Minister and control 

was vested in a Board of Directors to undertake primary governance 

responsibility for the operation of the entities.768  

This separation is non-existent with the Kumul structure. The Prime Minister is the 

trustee, appoints the Board of Directors, and sits at the head of the NEC, which 

approves the plan for Kumul Minerals and Kumul Petroleum. Greatly influenced by the 

Office of the Prime Minister, the board is not in control of its decisions. 

7.4.2.1 Union Bank of Switzerland (UBS) Loan Deal  

Using the UBS loan deal as a case study will highlight the adverse consequences of 

vesting the Office of the Prime Minister as trustee for Kumul Minerals and Petroleum 

while the Prime Minister is also serving as the head of the NEC. To do justice to this 

study, it is paramount that important background facts are established. 

Until 1996, the government’s shares in mining and petroleum were held by the MRDC. 

On 1 May 1996, the PNG Government incorporated Orogen Minerals, which had the 

option — not an obligation under the Mineral Resources Development Company Pty 

Limited (Privatisation) Act 1996 — to purchase the majority of the state’s share in new 

resource projects. The MRDC had acquired a 57 per cent interest in Orogen Minerals on 

behalf of the state.769 In 2002, Orogen Minerals merged with Oil Search Limited. Under 

the merger, Orogen Minerals Limited shareholders were given a 34 per cent stake in Oil 

Search Limited.770 In 2014, the PNG LNG project commenced with the construction of 

necessary physical infrastructure due to be completed by 2013, and the first LNG 

 
768  Talosaga Talosaga, Dave Heatley and Bronwyn Howell, ‘Can Continuous Disclosure Improve the 

Performance of State-Owned Enterprises?’ (Research Paper, New Zealand Institute for the Study of 

Competition and Regulation Inc, May 2011). 
769  Ibid 377. 
770  ‘Oil Search and Orogen Minerals Agree to Merge’ Rigzone (online at 21 January 2002) 

<https://www.rigzone.com/news/oil_gas/a/2441/oil_search_and_orogen_minerals_agree_to_merge/>.  

https://www.rigzone.com/news/oil_gas/a/2441/oil_search_and_orogen_minerals_agree_to_merge/%3e.
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deliveries were scheduled for 2014.771 Figure 9 below shows the share structure for the 

PNG LNG project.772 

 

Figure 9 PNG LNG Share Structure 

To fund the government’s participation in the initial A$19 billion phase of the LNG 

project, in 2009 the then Minister for Public Enterprise, the Honourable Arthur Somare, 

negotiated an arrangement whereby the government raised A$1.681 billion from the 

Abu Dhabi-based sovereign wealth fund, the IPIC, through the issuance of a five-year 

exchangeable bond backed by its shareholding in Oil Search. At the end of the five 

years, the government anticipated a buy-back of the shares.773 With the proceeds, it also 

took up a 16.5 per cent equity stake in the PNG LNG project through its nominee, the 

National Petroleum Company (now KPHL). In 2014, the government could not pay off 

its loan, so forfeited its shares, which were mortgaged to the IPIC.774 

In March 2014, the then Prime Minister for PNG, Peter O’Neill, resolved to borrow 

USD1.1 billion (K3 billion) from the UBS to purchase a 10.1 per cent stake in Oil 

Search Ltd.775 The Prime Minister directed the Treasury to borrow USD1.1 billion 

 
771  Christies Hui-Shung Chang, Robert Lutulele, Rebecca None, Zenaida Maia, and Paul Hape, ‘Meeting 

the Demand for Fresh Produce from the PNG LNG Market: Opportunities and Challenges’ (2013) 95 

Australian Agribusiness Perspective, 3. 
772  PNG LNG (Web Page) <https://pnglng.com/About/Co-venturers>.  
773  Ronald J May, ‘Papua New Guinea under the O’Neill Government: Has There Been a Shift in 

Political Style?’ (SSGM Discussion Paper 2017/06, Australian National University, 2017) 11. 
774  ‘Oil Search Shares up after Government Sells’, Post Courier (online at 11 October 2017) 

<https://postcourier.com.pg/oil-search-shares-govt-sale/>. 
775  Grant W Walton and Hushnia Hushang, ‘Boom and Bust: Political Will and Anti-Corruption in 

Papua New Guinea’ (2020) 7 Asia Pacific and Policy Studies 187–203. 

PNG LNG Share Structure of Co-ventures in the 
PNGLNG Project

Exxon Mobil 33.2 % Oil Search 29% Kumul Petroleum 16.8 %

Santos 13.5 % JX Nippon 4.7 % MRDC 2.8 %

https://pnglng.com/About/Co-venturers%3c
https://postcourier.com.pg/oil-search-shares-govt-sale/%3c
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through the UBS, which was a Swiss-based global financial services company. He had 

apparently ignored the State Solicitor’s advice that, under section 209(1) of the 

Constitution, such a borrowing required parliamentary approval.776 However, because 

the Prime Minister was the trustee of Kumul Petroleum, it was believed that the 

proceeds from the PNG LNG project (held by Kumul Petroleum) were mortgaged to 

repay the loan and that the country would not benefit from the project until years after 

the loan has been repaid.777 Then, when the PNG Government bought the shares in Oil 

Search, the company performed poorly and the share price dropped. As a result, the 

state was forced to sell its shares at a much lower price, making a loss as Oil Search 

shares had dropped by 20 per cent.778 According to Mr Wapu Sonk, the Managing 

Director of Kumul Petroleum, ‘the deal cost Kumul Petroleum at least USD254 million 

for the interest and payment of a bridging loan at the start of the deal’.779 The then 

Treasurer, the Honourable Don Polye, criticised the loan and the procedures involved 

and was stripped of his ministerial portfolio by the Prime Minister. The Honourable 

Polye went on to challenge the UBS loan deal in the PNG Supreme Court.780 In his 

discussions on the UBS loan, May states: 

Papua New Guinea's constitutional watchdog the Ombudsmen Commission 

directed the government to stop all further transactions on the loan 

arrangements pending an investigation into whether the Prime Minister had 

followed all the correct legal procedures. The commission subsequently 

found the UBS loan to be illegal, and in August 2014 it was reported that the 

commission had referred O’Neill to the public prosecutor.781 

 
776  ‘Polye Files Bid in High Court to Challenge K3 Billion Government Loan, The National (online at 26 

May 2014) <https://www.thenational.com.pg/polye-files-bid-in-high-court-to-challenge-k3bn-govt-

loan/>. 
777  James Stiefvater, ‘Papua New Guinea in Review: Issues and Events, 2019’ (2020) 32(2) The 

Contemporary Pacific 544–554, 524. 
778  Kevin McQuillan, ‘Oil Search Share Sale Represents a Win for Papua New Guinea’, Business 

Advantage PNG(online at 27 September 2017) <https://www.businessadvantagepng.com/oil-search-

share-sale-represents-a-win-for-papua-new-guinea-says-analyst/>. 
779  ‘Government Massively out of Pocket’, Australian Broadcasting Corporation (online at 22 

September 2017) <https://www.abc.net.au/news/2017-09-22/png-government-sells-stake-in-oil-

search/8976648>.  
780  Sally Pokiton, ‘Poyle’s UBS Loan Case Pending Instructions’, PNG Loop (online at 3 April 2017) 

<http://www.looppng.com/png-news/polye%E2%80%99s-ubs-loan-case-pending-instructions-

55875>. 
781  Ibid 769. 

https://www.thenational.com.pg/polye-files-bid-in-high-court-to-challenge-k3bn-govt-loan/%3c
https://www.thenational.com.pg/polye-files-bid-in-high-court-to-challenge-k3bn-govt-loan/%3c
https://www.businessadvantagepng.com/oil-search-share-sale-represents-a-win-for-papua-new-guinea-says-analyst/%3c
https://www.businessadvantagepng.com/oil-search-share-sale-represents-a-win-for-papua-new-guinea-says-analyst/%3c
https://www.abc.net.au/news/2017-09-22/png-government-sells-stake-in-oil-search/8976648%3c
https://www.abc.net.au/news/2017-09-22/png-government-sells-stake-in-oil-search/8976648%3c
http://www.looppng.com/png-news/polye%E2%80%99s-ubs-loan-case-pending-instructions-55875%3c
http://www.looppng.com/png-news/polye%E2%80%99s-ubs-loan-case-pending-instructions-55875%3c
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The current Prime Minister, James Marape, has set up a commission of inquiry into the 

UBS loan issue and reactivated the parliamentary Public Accounts Committee to inquire 

into the operations of government bodies. The inquiry into the AUD1.2 billion loans 

from Swiss bank UBS is to determine whether PNG leaders, including former Prime 

Minister Peter O’Neill and current Prime Minister James Marape, broke the law when 

acquiring the loan. The inquiry has concluded and produced a report finding illegality 

against stakeholders in the deal for presentation in parliament and if necessary to be 

actioned by Police, ICAC and the Ombudsmen.782 

Due to the Prime Minister being both the head of Cabinet and the trustee for KMHL and 

KPHL, there is no proper accountability and scrutiny, and there is direct political 

influence and control. Prime Minister O’Neill, sitting as trustee, pushed for Kumul 

Petroleum to mortgage its revenue from the PNG LNG project for the Oil Search shares. 

There was no need for much-needed revenue to be poured into another company that 

was also a joint venture partner in the LNG project. The prudent way was to spend the 

revenue generated from PNG LNG in other key sectors such as infrastructure, health, 

education, and law and order. Further surplus revenue should have been saved in a 

sovereign wealth fund to be invested for future generations. In her analysis, Walton 

states, ‘The UBS Loan decision contravened the principles of the Sovereign Wealth 

Fund legislation that had been adopted in 2012’.783 PNG’s leading economist, Dr Paul 

Barker, claims, ‘the government’s plan to borrow K1.7 billion (AUD1.2 billion) for a 

stake in Oil Search, and by extension invest in PNG’s potential second LNG project, 

means it is effectively pre-borrowing from the fund’.784 

Because of the decision by the Prime Minister to mortgage PNG’s LNG revenue, the 

sovereign wealth fund has not been established. That means that money that was 

supposed to be parked in the SWF and invested was mortgaged for the controversial 

loan to purchase shares in Oil Search Limited. This is a clear example of the 

concentration of power in the Office of the Prime Minister, especially the use of 

 
782  Patrick Matbob, ‘On the Ground Tensions with Chinese Traders in Papua New Guinea’ in Graham 

Smith and Terrence Wesley-Smith (eds), The China Alternative: Changing Regional Order in the 

Pacific (ANU Press, 2021) 452. 
783  Joanne Wallis, ‘Papua New Guinea: New Opportunities and Declining Australian Influence? (2014) 

10(2) Security Challenges 115–135. 
784  Paul Barker on ‘Oil Search Loan Deal Will Affect Papua New Guinea’s Sovereign Wealth Fund’ 

Development Policy Centre (1 April 2014) <https://devpolicy.org/wp-content/uploads/wp-post-to-

pdf-enhanced-cache/1/oil-search-loan-deal-will-affect-papua-new-guineas-sovereign-wealth-fund-

20130401.pdf>.  

https://devpolicy.org/wp-content/uploads/wp-post-to-pdf-enhanced-cache/1/oil-search-loan-deal-will-affect-papua-new-guineas-sovereign-wealth-fund-20130401.pdf%3c
https://devpolicy.org/wp-content/uploads/wp-post-to-pdf-enhanced-cache/1/oil-search-loan-deal-will-affect-papua-new-guineas-sovereign-wealth-fund-20130401.pdf%3c
https://devpolicy.org/wp-content/uploads/wp-post-to-pdf-enhanced-cache/1/oil-search-loan-deal-will-affect-papua-new-guineas-sovereign-wealth-fund-20130401.pdf%3c
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resource revenues generated from minerals and petroleum. The much-needed revenue 

should have been invested, as is done in many other resource-rich nations (eg Norway, 

Singapore, United Arab Emirates) and built up from returns on investments so that 

future generations could benefit. 

The allocation of resource revenue needs to be protected with better oversight and 

accountability structures. The Prime Minister, as trustee, exercises too much power over 

PNG resource revenue, and there are inadequate accountability mechanisms to 

scrutinise the Prime Minister’s decisions. Resource revenue, especially when amounting 

to millions of kinas, should always be protected so that it can be invested or spent on 

communal objectives that will benefit the citizens of PNG. 

7.5 Lack of Clear and Precise Statements for SOEs 

The objectives of SOEs are very important for setting benchmarks to be achieved and 

measuring the performance of SOEs. SOEs may pursue government policy objectives 

(affordable power, water, aviation) rather than, or in addition to, the strictly commercial 

interest of the enterprise itself.785 Only when the government is confident that an SOE is 

viable from a financial perspective should the company be asked to pursue non-

commercial objectives.786 

SOEs are peculiar because they are owned by the state, which must not be so passive as 

to lose control while not being too influential or impinging on the functions of the 

company. It is a balancing act. The idea of the Kumul Consolidation concept was 

simple. To represent a form of coordinated governance, all the state’s non-mining and 

non-petroleum interests would be parked under Kumul Consolidation (a separate state-

owned enterprise), the state’s petroleum interests would be parked in KPHL, and the 

state’s mining interests vested in KMHL. Figure 10 below outlines the trust 

arrangements. 

 
785  Jan Yves Remy and Iain Sandford, ‘Rules for State-Owned Enterprises in Chapter 17 of the Trans-

Pacific Partnership Agreement: Balancing Market-Oriented Discipline and Policy Flexibility for 

State’ in David A Gantz and Jorge A Huerta-Goldman (eds), The Comprehensive and Progressive 

Trans-Pacific Partnership (Cambridge University Press, 2021) 510. 
786  Maria Vagliasindi, The Effectiveness of Board of Directors of State-Owned Enterprises in Developing 

Countries (World Bank, 2008) 15. 
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This is a basic structure in the relationship between KPHL and KMHL and the 

relationship with the trustee. The state(people) is the ultimate beneficiary in the 

structure 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Figure 10 Trust Arrangement for Kumul Minerals, Kumul Petroleum, and KCH General 

Business Trust 

However, instead of solving the problems, especially with the trust arrangements, the 

structure overcomplicates the idea of control. The Prime Minister is the trustee and then 

sits at the head of the NEC (Prime Minister and Ministers), to which the SOEs and the 

Ministers report. This does not allow for the smooth transition of policy statements to 

company directives. The ADB considered that a notable deficiency in the corporate 

governance environment for SOEs is the absence of an explicit commercial objective.787 

The Kumul concept does not necessarily offer a structural improvement of the IPBC 

concept, as it does not change the objects or functions of the IPBC or the requirement 

for an annual plan, and it allows for stronger Ministerial involvement, subject to NEC 

 
787  Asian Development Bank, ‘Strengthening State Owned Enterprise Corporate Governance’ (2005) 

<https://www.adb.org/projects>. 
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approval, in giving directions.788 Howell and others, in their summary of the Kumul 

Consolidated structure, argue: 

significantly, the legislated governance arrangements deliver neither the 

structure nor the accountabilities articulated in the policy. Three trusts 

overseen by three separate Acts offer no mandate for coordinated 

governance. Also, in the absence of the National Brain Trust (which was 

purportedly supposed to oversee the KMHL and KPHL trust) which has not 

been formed, there are no independent means to translate political policies 

into commercial directives to be delivered by the Kumul holding 

companies.789 

A prime cause of poor performance is that state-owned enterprises have multiple and 

conflicting objectives.790 As a shareholder, the state must be clear about the objectives it 

wants Kumul Minerals and Kumul Petroleum to achieve. Kloviene and others elaborate: 

most SOE enterprises seek various and sometimes conflicting objectives, 

which lead to uncertainty in their statements, and do not constitute good 

conditions to assess a company’s board and management’s abilities. 

Management of state-owned enterprises requires a clear separation of the 

state’s functions as a shareholder from any other function which may affect 

the activity of companies with state participation.791 

Because of the nature of KMHL and KPHL, the company does not have a purely public 

policy function, such as SOEs in the power, aviation, or water sectors. There is a need 

for a specific document to govern the relationship between KMHL, KPHL and the state. 

In New Zealand, the main relationship between the government (Ministers) and the 

board is governed by the statement of corporate intent.792 Therefore, the objective of 

KMHL and KPHL should be commercial. Jolly establishes this concept by stating: 

 
788  Ibid 545. 
789  Bronwyn E Howell, Petrus H Potgieter and Ronald Sofe, ‘From Design to Action: Papua New 

Guinea’s Latest State-Owned Enterprise Policy’ (2018) 40(4) Asia Pacific Journal of Public 

Administration 260–269, 641. 
790  Dominique Pannier, ‘Corporate Governance of Public Enterprises in Transitional Economies’ 

(Technical Paper; no WTP 323, World Bank,1996) <https://documents.worldbank.org/curated/en>.  
791  Ruta Kloviene, Edita Gimzauskiene and Dalius Misiunas, ‘The Significance of SOEs Performance 

Measurement as Policy Instrument in Baltic Countries’ (2015) 213 Procedia — Social and 

Behavioural Sciences 286–292. 
792  Peter McKinlay, ‘State Owned Enterprises and Crown Companies in New Zealand’ (1998) 18 Public 

Administration Development 229–242, 232. 

https://documents.worldbank.org/curated/en%3c
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Instead of GOCs being used as a covert instrument of social policy by the 

government, any obligations which the government wishes them to perform 

must be identified, cost and reimbursed, and separated from their purely 

commercial functions, so that their commercial performance is not 

impeded.793 

KMHL and KPHL should not be involved in committing money to sporting events. This 

is because it is not an instrument to achieve the government’s social policy, and these 

events only benefit a few. Meanwhile, a sovereign wealth fund entrenched in legislation 

for funds to be paid into by KMHL and KPHL sits idle with no progress. Table 7 below 

shows activities directly funded by Kumul Petroleum. These activities range from 

sporting tournaments to medical.  

Table 7 Activities Sponsored by Kumul Petroleum Holdings Limited 

Event Amount (Kina) Date 

PNG Hunters Rugby League794 K3,000,000.00 2018 

National Soccer League  K3,000,000.00 2019795 

PNG Kumul and PNG Orchids 

Rugby League 

K1,000,000.00 2019796 

National School Confederation 

Rugby 

K6,000,000.00 2021797 

Donation of Medical 

Equipment’s Nonga Hospital 

K500,000.00 2021798 

Medical Equipment to Port 

Moresby General Hospital 

K656,505.00 2021799 

PNG Medical Symposium K100,000.00 2015 

 
793  Richard Jolly, Government Owned Corporations: Public Ownership, Accountability and the Court 

(2000) 24 Australian Institute of Administrative Law Inc <https://aial.org.au/wp-

content/uploads/2020/03/AIALForum24(March2000).pdf>.  
794  Kumul Petroleum (Web Page) <http://kumulpetroleum.com/news-article/kphl-supports-png-hunters-

with-k3m-sponsorship/>.  
795  Kumul Petroleum (Web Page) <http://kumulpetroleum.com/news-article/kumul-petroleum-holdings-

announces-png-fa-nsl-sponsorship/>.  
796  Kumul Petroleum (Web Page) <http://kumulpetroleum.com/news-article/kumul-petroleum-supports-

png-kumul-png-orchid-s-oceania-cup-campaign-2019/>. 
797  Kumul Petroleum(Web Page) <http://kumulpetroleum.com/news-article/kumul-petroleum-

announces-naming-rights-sponsorship-for-national-schools-confederation-and-national-

championships/>. 
798  Kumul Petroleum Holdings (Web Page) <http://kumulpetroleum.com/news-article/kumul-petroleum-

donates-emergency-medical-equipment-to-nonga-base-hospital/>.  
799  Kumul Petroleum Holdings (Web Page) <http://kumulpetroleum.com/news-article/kumul-petroleum-

presents-specialist-medical-equipment-to-cardiac-intensive-care-unit/>. 

https://aial.org.au/wp-content/uploads/2020/03/AIALForum24(March2000).pdf%3c
https://aial.org.au/wp-content/uploads/2020/03/AIALForum24(March2000).pdf%3c
http://kumulpetroleum.com/news-article/kphl-supports-png-hunters-with-k3m-sponsorship/%3c
http://kumulpetroleum.com/news-article/kphl-supports-png-hunters-with-k3m-sponsorship/%3c
http://kumulpetroleum.com/news-article/kumul-petroleum-holdings-announces-png-fa-nsl-sponsorship/%3c
http://kumulpetroleum.com/news-article/kumul-petroleum-holdings-announces-png-fa-nsl-sponsorship/%3c
http://kumulpetroleum.com/news-article/kumul-petroleum-supports-png-kumul-png-orchid-s-oceania-cup-campaign-2019/%3c
http://kumulpetroleum.com/news-article/kumul-petroleum-supports-png-kumul-png-orchid-s-oceania-cup-campaign-2019/%3c
http://kumulpetroleum.com/news-article/kumul-petroleum-announces-naming-rights-sponsorship-for-national-schools-confederation-and-national-championships/%3c
http://kumulpetroleum.com/news-article/kumul-petroleum-announces-naming-rights-sponsorship-for-national-schools-confederation-and-national-championships/%3c
http://kumulpetroleum.com/news-article/kumul-petroleum-announces-naming-rights-sponsorship-for-national-schools-confederation-and-national-championships/%3c
http://kumulpetroleum.com/news-article/kumul-petroleum-donates-emergency-medical-equipment-to-nonga-base-hospital/%3c
http://kumulpetroleum.com/news-article/kumul-petroleum-donates-emergency-medical-equipment-to-nonga-base-hospital/%3c
http://kumulpetroleum.com/news-article/kumul-petroleum-presents-specialist-medical-equipment-to-cardiac-intensive-care-unit/%3c
http://kumulpetroleum.com/news-article/kumul-petroleum-presents-specialist-medical-equipment-to-cardiac-intensive-care-unit/%3c
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Computers to National High 

School 

K100,000.00 2021800 

Important sectors in PNG to invest in our education and health infrastructure. However, 

social events such as sports teams and events should not be a priority for Kumul 

Minerals and Kumul Petroleum. The money expended on social objectives can be 

invested in an SWF and returns received after the end of each financial year. This will 

ensure revenue continuity even after the mining and petroleum projects have ceased. 

7.6  Lack of Transparency and Accountability Mechanisms 

The word accountability has become indispensable in everyday decision-making. 

Accountability, historically rooted in the traditional practice of bookkeeping and the 

discipline of accounting,801 has become a buzzword in modern governance.802 

Contemporary political accountability no longer conveys an image of bookkeeping and 

financial administration but holds strong promise for fair and equitable governance.803 

Public accountability consists of two kinds — vertical accountability and horizontal 

accountability.804 Pelizzo and Stapenhurst explain the difference:  

Vertical accountability is where citizens, mass media, and civil society seek 

to enforce standards of good performance on officials and horizontal 

accountability is where state institutions (particularly supreme audit 

institutions) play the vital role of oversight of other public institutions, 

agencies, and branches of government.805  

 
800  Ibid 682. 
801  Mark Bovens, ‘From Financial Accounting to Public Accounting’ in H Hill and Baden (eds), 

Bestandsaufnahme und Perspektiven des Haushalts-und Finanzmanagements (Nomos Verlag, 2005) 

183–194. 
802  Melvin J Dubnick, ‘Accountability as a Cultural Word’ in Mark Bovens, Robert E Goodin, Thomas 

Schillemans (eds), The Oxford Handbook of Public Accountability (Oxford University Press, 2014). 
803  Mark Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ (2007)13(4) 

European Law Journal 447–468. 
804  Khotami, ‘The Concept of Accountability in Good Governance’ Proceedings of the International 

Conference on Democracy, Accountability and Governance (Atlantis Press, 2017) 30–33.  
805  Riccardo Pelizzo and Frederick Stapenhurst, Government Accountability and Legislative Oversight 

(Taylor and Francis, 2013). 
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Audit institutions are specific extra-parliamentary review bodies, which report to their 

respective parliaments to enable the parliaments to assist them in their scrutinising 

assignment.806 

Because the state owns KMHL and KPHL, the accounts of these SOEs should be 

subject to audit institutions such as the Auditor-General’s Office. That is currently not 

the practice. A major concern with the enabling legislation of KPHL and KMHL is the 

non-applicability of the Public Finances (Management) Act 1995, which means the 

Auditor-General cannot audit the accounts of KMHL and KPHL. According to 

Hualupmomi: 

both (KPHL and KMHL) have removed the two companies from the powers 

and requirements of the Public Finances (Management) Act 1995, which is 

the principal legislation guarding against the misuse of government or public 

funds. In addition, the KCH and KPHL are also exempted from the 

Leadership Code. This lack of openness and powers allowing scrutiny of 

individual and collective decisions creates opportunities for decisions that 

are not in the interests of the State or the PNG people. Therefore, the 

national interest could be compromised in these legislative and institutional 

arrangements.807 

This lack of accountability led to a heated argument when the Public Accounts 

Committee (PAC) of the Papua New Guinean Parliament enquired into the management 

of KPHL and asked for certain information to be produced. The Chairman of the PAC, 

the Honourable John Pundari, claimed that KPHL held monies that belonged to the state 

and that their finance and books qualified as public accounts for the state.808 The 

Chairman of the KPHL Board of Directors responded by suggesting, ‘KPHL is a 

government business governed by its legislation and is not subject to the Public 

Finances (Management) Act 1995’.809 The PAC inquiry into KPHL has stalled because 

of an application to the National Court by KPHL for restraining orders against the 

 
806  David Kinley, ‘Governmental Accountability in Australia and the United Kingdom: A Conceptual 

Analysis of the Role of Non-Parliamentary Institutions and Devices’ (1995) 18 University of New 

South Wales Law Journal 409. 
807  Francis Hualupmomi, ‘An Analysis of How Political Governance of Liquid Fuels Contributes to 

Energy Security in Papua New Guinea’ (PhD Thesis, Victoria University of Wellington, 2009) 110. 
808  ‘Committee to Probe State Firm’, The National (online at 27 October 2019) 

<https://www.thenational.com.pg/committee-to-probe-state-firm/>.  
809  Carmella Gware, ‘Public Accounts Committee Issued Reminder to KPHL’, Loop PNG (online at 25 

July 2019) <https://www.looping.com/png-news>.  

https://www.thenational.com.pg/committee-to-probe-state-firm/%3c
https://www.looping.com/png-news%3c
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inquiry.810 The ADB has also commented on the lack of accountability and transparency 

in a report that stated:  

Problems in SOEs are exacerbated by the lack of timely reporting and 

disclosure. Most SOEs do not produce annual financial statements promptly, 

and audited financial statements are not publicly available. Lack of 

transparency and disclosure further inhibits accountability. Boards and 

management in many SOEs lack appropriately qualified and experienced 

personnel, and corporate governance does not receive adequate emphasis.811 

The previous structure adopted under the IPBC made it clear under section 4 of the 

IPBC Act that the Public Finances (Management) Act 1995 applied to the corporation 

and its trusts. This ensured that the expenditure of IPBC had some control mechanisms 

and was subject to regular audits by the Office of the Auditor-General, an important 

procedure to ensure transparency and accountability and provide oversight for the use of 

public funds. 

7.7 Non-Profitability of SOEs 

Profit is seen as the most important indicator of a company’s commercial performance. 

In his 1984 Budget speech concerning SOEs, the Finance Minister announced: 

the government affirms that the primary aim of the authorities is to be 

commercial profit-making organisations, consistent with the view that social 

and development objectives were to be secondary to the commercial 

objective.812  

However, the performance of SOEs in the mining and petroleum sectors has been poor, 

which has prompted continuous changes to their corporate structure to realise greater 

profits — see Table 8.  

Table 8 Profit/Loss Statement for SOEs in the Mining and Petroleum Sectors 

Company Year Profit/Loss (US Dollars) 

Petromin 2013 Net Loss $10,455.007.18 

Petromin 2014 Loss of $4349,063.33 813 

 
810  Inquiry into KPHL stalled, says Sir John, The National (online at 6 November 2019) 

<https://www.thenational.com.pg/inquiry-into-kphl-stalled-says-sir-john/>.  
811  Ibid 671. 
812  Ibid 140. 
813  Petromin PNG Holdings, Annual Report 2014 <https://s3.amazonaws.com>. 

https://www.thenational.com.pg/inquiry-into-kphl-stalled-says-sir-john/%3c
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Kumul Minerals 2015 Net Loss $37,999.00 

Kumul Minerals 2016 Loss of $101,097.37814 

Kumul Petroleum 2016 Loss of $148,000,000.00 

Kumul Petroleum 2017 Loss of $460,000,000.00815 

 

The Petromin concept was a total failure and made huge losses during its brief tenure. 

After the government changed the state mining company from Petromin to Kumul 

Minerals, the group made a loss of USD460 million in the 2017 financial year. Even in 

2016, after receiving USD500 million from LNG revenue, Kumul Petroleum made a 

loss of USD148 million.816 Kumul Petroleum Holdings Limited continued to improve 

after 2017. Kumul Minerals paid the government K300 million in 2018817 and K200 

million in 2019.818 Lastly, KPHL paid the government K300 million as a dividend in 

2021.819 There is a glimmer of good performance in SOEs, which needs to be harnessed 

and maintained as part of the reforms that will eliminate bad corporate governance 

practices and political interference.  

7.8 Conclusion 

The corporate governance structure of SOEs in the mining and petroleum industry of 

PNG has been defective. In trying to adopt a structure that works, successive 

governments have adopted different corporate governance structures; however, there are 

still defects. The current structure does not promote accountability and transparency, 

and there is too much political interference. There are minimal accountability 

mechanisms, and the likelihood of political interference is very high. Investment 

decisions are not properly vetted, resulting in bad investments with no or minimal 

returns. In embracing privatisation, state and landowner interests have been separated. 

The custodian of the state’s interests was transferred from the MRDC to the IPBC, but 

 
814  Kumul Mineral Holdings Annual Financial Statement for Year Ended 31 December 2016 (Web Page) 

<https://pngexposed.files.wordpress.com>. 
815  Radio New Zealand, ‘PNG State Oil Companies Suffer $460 Million US dollars’ (online)> 

https://www.rnz.co.nz/international/pacific-news/379468/png-s-state-oil-company-suffers-us460m-

loss<.   
816  Ibid 698. 
817  The National, ‘KPHL Pays Part of Dividend’ (online) <https://www.thenational.com.pg/kphl-pays-

part-dividend/>.  
818  Post-Courier, ‘Kumul Petroleum Pays 100 Million to State’ (online) 

<https://postcourier.com.pg/kumul-petroleum-pays-k100-million-to-state/>. 
819  The National, ‘Kumul Petroleum Pays 200 Million Dividend to Government’ (online) 

<https://www.thenational.com.pg/kumul-petroleum-pays-k200mil-dividend-to-govt/>. 

https://www.rnz.co.nz/international/pacific-news/379468/png-s-state-oil-company-suffers-us460m-loss%3c
https://www.rnz.co.nz/international/pacific-news/379468/png-s-state-oil-company-suffers-us460m-loss%3c
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the pressing issues remain. Even with the creation of Petromin PNG Holdings, the 

shortfalls of the IPBC were transferred to Petromin PNG.  

On paper, the Kumul consolidation concept was not at all efficient. Creating trust and 

vesting the trustee powers in the Office of the Prime Minister compromises the 

efficiency and impartiality of KMHL and KPHL. The Prime Minister appoints the 

board, receives the plans, and sits as the Chairperson of the NEC, which has the 

mandate to deliberate on these plans. The elimination of the normal audit procedures by 

the Office of the Auditor-General is also a worrying sign, coupled with the non-

application of the PNG’s premier financial accountability legislation, the Public 

Finances (Management) Act 1995. There are also avenues for direct political 

interference, especially when there is no demarcation between political and commercial 

objectives. SOEs should be kept at arm’s length from the Office of the Prime Minister. 

Making an entire company subject to the Office of the Prime Minister is not prudent 

corporate governance. 

Bad investment decisions have been draining away the coffers filled by proceeds from 

the mining and petroleum sectors. This calls for more oversight and prudent financial 

management. A key piece of the Kumul structure that is yet to get off the ground is the 

sovereign wealth fund. 

Throughout the history of state SOEs in the mining and petroleum sectors, certain 

problems have always been present: 

• excessive political interference 

• lack of clear corporate objectives 

• weak accountability mechanisms 

• non-profitability. 

These pointers are considered in more detail in the next chapter, which compares the 

PNG situation with international best practices. 
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CHAPTER EIGHT: INTERNATIONAL AND DOMESTIC BEST PRACTICE 

FOR CORPORATE GOVERNANCE 

8.1  Introduction 

This chapter discusses the internationally accepted principles of corporate governance 

for government business enterprises (GBEs) or state-owned enterprises (SOEs) and the 

Papua New Guinean experience with corporate governance practices. This chapter sets 

out standards to evaluate the main research question. If SOEs in PNG are affected by 

corporate governance problems, this chapter identifies these problems in accordance 

with international best practice. It sets the context by discussing the public-private 

division of corporate governance. After highlighting these principles, the corporate 

governance practices of SOEs in the mining and petroleum sectors are measured against 

the international standards of good corporate governance. The international best 

practices are provided by the OECD, the World Bank, and the ASX. In terms of 

domestic governance, the chapter highlights the corporate governance standards as 

provided by the Bank of Papua New Guinea, the PNG Stock Exchange, and the 

Companies Act 1997. 

8.1.1  History of International Governance 

During the 1980s, many jurisdictions embarked on the privatisation and corporatisation 

of SOEs. The United Kingdom,820 New Zealand,821 and Australia822 initiated a process 

to disengage the state from the organisation, ownership and control of government 

business.823This was influenced by neoliberal thoughts.824 The most tangible 

 
820  See Robert Milward, Private and Public Enterprise in Europe: Energy, Telecommunication and 

Transport 1830–1990 (Cambridge University Press, 2007) 254; Donal Palcic and Eoin Reeves, 

Privatisation in Ireland: Lessons from a European Economy (Palgrave Macmillan, 2011) 61. 
821  See Graham C Scott, Government Reforms in New Zealand (IMF, 1996) 25; Brian Easton, The 

Commercialisation of New Zealand (Auckland University Press, 2013). 
822  Richard Mitchell et al, Law Corporate Governance and Partnerships at Work: A Study of Australian 

Regulatory Style and Business Practice (Taylor and Francis, 2016) 77. 
823  Peter Fairbrother, Michael Paddon and Julian Teicher, ‘Introduction: Corporatisation and 

Privatisation in Australia’ in P Fairbrother, M Paddon and J Teicher (eds), Privatisation, 

Globalisation and Labour: Studies from Australia (Federation Press, 2022) 2. 
824    Neoliberalism can be broadly defined as the extension and installation of competitive markets into 

all areas of life, including the economy, politics, and society.See Bruon Amable, ‘Morals and Politics 

in the Ideology of Neo-Liberalism.’(2011)9  Socio-Economic Review 3–30. Furthermore, 

neoliberalism is usually associated with a number of influential thinkers, politicians, and 

policymakers from the last century, including John Williamson ,Friedrich Hayek, Milton Friedman, 

James Buchanan, Margaret Thatcher, Ronald Reagan, and Alan Greenspan. These neoliberals claim 

that the market is the most efficient and moral institution for organizing human life, meaning that it 

should replace all other institutions (e.g. family, state, community, and society) as the main 
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manifestation of the withering of the state was required by the Washington 

Consensus’,825 and Williamson listed privatisation as one of the pillars of the 

Washington Consensus.826 The two most influential international financial institutions 

(IFIs), the World Bank and the IMF, are both located in Washington, DC, and the term 

‘Washington Consensus’ was originally coined to help make sense of the IFI practice of 

conditionality — lending in exchange for policy changes.827 The World Bank adopted 

the Washington Consensus, and about 70 per cent of all structural adjustment loans 

made during the 1980s contained a privatisation component.828 

8.1.2 The Washington Consensus and the Beijing Consensus 

The Washington Consensus was the brainchild of British-born economist John 

Williamson.829 Williamson listed a set of policy prescriptions that, in his words, 

embodied the common core of wisdom embraced by all serious economies of the 

time.830 The Washington Consensus emphasised the following policy recommendations: 

• fiscal discipline 

• re-ordering public expenditure priorities away from non-merit subsidies and 

towards public good (health, education) 

• tax reforms that combine a broad tax base with moderate marginal rates. 

• liberalised interest rates 

• trade liberalisation 

• liberalisation of inward foreign direct investment  

 
mechanism for creating, promoting, and maintaining social order – in particular, it should replace 

socialism and collectivist planning. See Kean Birch, ‘Neoliberalism: The whys and wherefores… and 

future directions(2015) 9(7) Sociology Compass 571-584. 
825  Kate Bayliss and Christopher Cramer, ‘Privatisation and the Post-Washington Consensus: Between 

the Lab and the Real World?’ in Development Policy in the Twenty-First Century (Routledge, 2003) 

68–95.  
826  John Williamson, ‘The Washington Consensus and beyond’ (2003) 38(15) Economic and Political 

Weekly 475–481. 
827  Sarah Babb, ‘The Washington Consensus as Transnational Policy Paradigm: Its Origins, Trajectory 

and Likely Successor’ (2013) 20(2) Review of International Political Economy 268–297. 
828  Paul Cook and Collin Kirkpatrick, ‘The Distributional Impact of Privatisation in Developing 

Countries: Who Gets What and Why’ in V Ramanadham (ed), Privatisation and Equity (Routledge, 

1995) 1–34. 
829  Laurens Cherchye et al, ‘Efficiency Measures in Regulated Industries: History, Outstanding 

Challenge and Emerging Solutions’ in Emili Grifiell-Tatje, C.A. Knox Lovell and Robin C Sickles 

(eds), The Oxford Handbook of Productive Analysis (Oxford University Press, 2018) 516. 
830  John Williamson, ‘In Search of a Manual for Technopols’ in John Williamson (ed), The Political 

Economy of Political Reform (Institute of International Economics, 1994) 9–28. 
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• Privatisation 

• deregulation to ease barriers of firms for entry of sectors  

• strong protection of property rights.831 

The US Government favoured neoliberalism and the Washington Consensus in its 

economic policies in the 1980s,832 and there was a push by US institutions to make it 

universal.833 The World Bank, the World Trade Organization (formerly known as 

GATT, the General Agreement on Tariffs and Trade) and the US Treasury all agreed 

that developing countries should agree to obey the so-called ten commandments of neo-

liberal policy.834 Sornarajah elaborates: 

In the economic sphere, the two institutions dominated by the US and 

European allies (the IMF and World Bank) were at the forefront in ensuring 

that the Washington Consensus, a set of neoliberal norms based on market 

capitalisation, became pervasive and was imposed through attaching 

conditions to loans and instituting programmes in the developing world that 

were conducive to the acceptance of the tenets of neo-liberalism.835 

Privatisation was one of the key components of the Washington Consensus.836 Stiglitz 

argues, ‘privatisation became not only one of the pillars of the Washington Consensus 

but also a condition imposed on countries seeking assistance’.837 This is substantiated 

 
831  John Williamson, ‘A Short History of the Washington Consensus’ in Joseph E Stiglitz and Narcis 

Serra (eds), The Washington Consensus from its Origins to its Critiques (Oxford University Press, 

2008) 16. See also Yang Yao, ‘The Disinterested Government: An Interpretation of China’s 

Economic Success in the Reform Era’ in Augustine K Fosu (ed), Achieving Development Success: 

Strategies and Lessons from the Developing World (Oxford University Press, 2013) 154. 
832  Ronen Palan, Global Political Economy: Evolution and Dynamics (Routledge, 2017) 384. 
833  Wayne Au and Joseph A Ferrare, Mapping Corporate Education Reform: Power and Policy 

Networks in Neoliberal State (Taylor and Francis, 2015) 330. 
834  Michael Howard and John E King, The Rise of Neoliberalism in Advance Capital Economies 

(Palgrave Macmillan, 2008) 187. 
835  Muthucumaraswamy Sornarajah, ‘The Role of BRICS in International Law in a Multi-Polar World’ 

in Vai Io Lo and Mary Hiscock (eds), The Rise of the BRICS in the Global Political Economy: 

Changing Paradigms? (Edward Elgar, 2014) 292. 
836  Daniel J Kopf, Privatisation in Transition Economies: The Ongoing Stories (Emerald Group 

Publishing Limited, 2008) 26. 
837  Joseph E Stiglitz, ‘Is There a Post-Washington Consensus?’ in Joseph E Stiglitz and Narcis Serra 

(eds), The Washington Consensus from Its Origins to Its Critiques (Oxford University Press, 2008) 

41. 
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by Marangos, who claims that many SOEs were privatised because of the original 

Washington Consensus.838 

In highlighting the relationship between the effects of the Washington Consensus and 

SOEs, Farrar and Mayes explained, ‘the Washington Consensus as taken up by the IMF, 

World Bank and OECD led to the commercialisation of the state especially in New 

Zealand more than Australia’.839 

The Beijing Consensus (BC) was the brainchild of Joshua Cooper Ramo in 2004, 

originating from a paper he published.840 Ramo claims:  

BC replaces the widely discredited Washington Consensus and has distinct 

attitudes to politics, development and the global balance of power and China 

offers hope to developing countries with a more equitable paradigm of 

economic take-off.841  

Huang states, ‘The central idea of the paper was that China’s economic growth 

challenged every single principle in the Washington Consensus’,842 and Chen proposes 

that China’s rapid growth gave birth to the notion of the ‘Beijing Consensus’ and 

conceptualises China’s seemingly unorthodox approach to development.843 According 

to Hsu, ‘The concept alludes to the putative generalisability, if not orthodoxy, of the 

defining characteristics drawn from China’s overall development experience for the 

other late developers, comparable to, as well as supplanting, the Washington 

Consensus’.844 In a comprehensive summary of the key components of the Beijing 

Consensus, Banalieva and others explain: 

 
838  John Marangos, International Development and the Washington Consensus: A Pluralist Perspective 

(Taylor and Francis, 2020). 
839  John H Farrar and David G Mayes, ‘Globalisation the Crisis and the State’ in John H Farrar and 

David D Hayes (eds), Globalisation, the Global Financial Crisis and the State (Edward Elgar, 2013) 

7. 
840  Antonio C Hsiang, ‘China Rising in Latin America: More Opportunities than Challenges’ (2009) 1(4) 

Journal of Emerging Knowledge on Emerging Markets 33–47. 
841  Joshua Cooper Ramo, The Beijing Consensus (Foreign Policy Centre, 2004) 4. 
842  Yasheng Huang, ‘Debating China’s Economic Growth: The Beijing Consensus or the Washington 

Consensus’ (2010) 24(2) Academy of Management Perspectives 31–47. 
843  Weitseng Chen, ‘Debating the Consensuses’ in Weitseng Chen (ed), The Beijing Consensus: How 

China Has Changed Western Ideals of Law and Economic Development (Cambridge University 

Press, 2017) 1. 
844  S Philip Hsu, ‘In Search of China’s Development Model: Beyond the Beijing Consensus’ in S Philip 

Hsu, Yu-Shan Wu and Suisheng Zhao (eds), In Search of China’s Development Model: Beyond the 

Beijing Consensus (Taylor and Francis, 2021) 2. 
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• Firstly, BC aims to grow the market through innovation and 

experimentation to discover which policies work and which do not. 

• Secondly, BC aims to grow the market gradually and sustainably. 

• Thirdly, BC aims to grow the market through self-determination and the 

use of leverage to hedge against the external influences of advanced 

economies.845 

In his work on the BC, Joseph summarises the Beijing Consensus as a commitment to 

innovation and experimentation, sustained growth based on sustainable and equitable 

development and global integration through national self-determination’.846 However, 

there have been many criticisms of the Beijing Consensus. These criticisms include: 

• China has a high consumption of energy and resources, environmental 

pollution, income disparity,847 regional disparity, and corruption.848 

• China’s success has many China-specific conditions that other countries do 

not have, such as abundant rural labour and overseas Chinese who 

contributed much initial FDI to China, so China’s success cannot be easily 

duplicated.849 

• China does not have a proper plan, and China’s gradualism results primarily 

from a lack of consensus over the proper course, with power still divided 

between market reformers and old-style socialists; and the ‘innovative’ non-

capitalist institutions are responses to China’s political circumstances and 

not to its economic circumstances. 850 

 
845  Elitsa R Banalieva et al, ‘Emerging Economies and Multinational Enterprises: Introduction to Part 

III’ in Elitsa Banalieva et al (eds), Emerging Economies and Multinational Enterprises (Emerald 

Group Publishing, 2015) 54. 
846  William A Joseph, Politics in China: An Introduction (Oxford University Press, 2010) 215. 
847  Scott Kennedy, ‘The Myth of the Beijing Consensus’ (2010) 19(65) Journal of Contemporary China 

461–477. 
848  Jeffrey D Sachs and Wing Thye Woo, ‘Understanding China’s Economic Performance’ (2000) 4 

Policy Reforms 1–50. 
849  Xin Li, Kjeld Erik Brødsgaard and Michael Jacobsen, ‘Redefining Beijing Consensus: Ten Economic 

Principles’ (2010) 2(3) China Economic Journal 297–311. 
850  Ian Bremmer, The End of the Free Market: Who Wins the War between States and Corporations 

(Portfolio, 2010) 4–5. 
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• The Chinese economy remains heavily dominated by the decisions of the 

state and is an authoritarian government.851 Jiang argues, that ‘state 

capitalism’, led by China, is emerging as a dominant force in economic 

development throughout the globe, giving credence to the arguments of 

leaders who wish to retain both political and economic power.852 

8.2 International Benchmarking Institutions 

Internationally accepted best practice for corporate governance is important. It serves as 

a benchmark for improving governance practices. Although there are many renowned 

institutions globally that publish corporate governance principles, especially concerning 

SOEs, this thesis focuses on the publications by the OECD, the World Bank, and the 

ASX because these institutions offer: 

• country-specific publications on improving governance  

• widely accepted principles on corporate governance 

• regular updates of corporate governance practices. 

8.2.1 Country-Specific Publications on Improving Governance 

The OECD produces tailor-made reports on the corporate governance of individual 

OECD countries and has produced several country reports on corporate governance.853 

These reports aim to help governments and corporations use good governance practices 

to improve their competitiveness and attract investment.854 

The World Bank utilises the OECD principles to prepare country-wide corporate 

governance assessments that detail and assess the corporate governance institutional 

frameworks and practices in individual countries.855 The World Bank’s corporate 

governance country assessments are a diagnostic instrument. They assess the laws, 

 
851  Thomas Ambrosio, ‘The Rise of the China Model and Beijing Consensus: Evidence of Authoritarian 

Diffusion?’ (2012) 18:4 Contemporary Politics 381–399. 
852  Yang Jiang, ‘Rethinking the Beijing Consensus: How China Responds to Crises’ (2011) 24(3) The 

Pacific Review 337–356. 
853  Gedeon J Rossouw, ‘Business Ethics and Corporate Governance in Africa’ (2005) 44(1) Business 

and Society 94–106. 
854  Sir Adrian Cadbury, ‘The Corporate Governance Agenda’ (2001) 8(1) Corporate Governance: An 

International Review 7–15. 
855  Ibid 21. 
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rules, regulations, and corporate governance codes of best practice,856 including 

developing a corporate governance methodology to assess the legal and regulatory 

framework for banks’ corporate governance on a country level.857 

In 2003, the ASX Corporate Governance Council released Principles of Good 

Corporate Governance and Best Practice Recommendations.858 As the PNG Stock 

Exchange was modelled closely on the ASX,859 PNG-listed companies also followed 

ASX principles of corporate governance.860 This is the main reason the thesis discusses 

and draws on good corporate governance principles by ASX. 

8.2.2  Widely Accepted Principles of Corporate Governance 

In the aftermath of the Asian financial crisis in 1997, the OECD Council Meeting at 

Ministerial Level called upon the OECD to develop — in conjunction with national 

governments, other relevant international organisations and the private sector — a set of 

corporate governance standards and guidelines.861 This led to the formulation of the 

OECD Principles of Corporate Governance, which are a declaration of minimum 

acceptable standards for companies and investors around the world.862 The first OECD 

Principles of Corporate Governance were approved and introduced in 1999; since then, 

these principles have been widely used and recognised as the international benchmark 

 
856  Olivier Fremond and Mierta Capaul, The State of Corporate Governance: Experience from Country 

Assessments (World Bank Policy Research Working Paper 2858, 2002). 
857  Peter O Mülbert, ‘Corporate Governance of Banks’ (2009) 10(3) European Business Organisation 

Law Review (EBOR) 411–436. 
858  Jacqueline Christensen, Pamela Kent, and Jenny Stewart, ‘Corporate Governance and Company 

Performance in Australia’ (2010) 20(4) Australian Accounting Review 372–386. 
859  Oxford Business Group, ‘Reforms to Change Capital Market Structure’ (Web Page) 

<https://oxfordbusinessgroup.com/overview/new-upgrades-proposed-reforms-seek-overhaul-

marketstructure#:~:text=The%20PNG%20exchange%20was%20modelled,in%20June%201999%20t

rading%20began.&text=Early%20initial%20public%20offerings%20(IPOs,joining%20the%20POM

SoX%20in%201999>. 
860  Panditha M N Bandara, ‘Corporate Social Responsibility Disclosure Practices in Papua New Guinea’ 

(2016) 4(4) Advances in Economics and Business 63–75. 
861  Louis Bouchez, ‘Principles of Corporate Governance: The OECD Perspective’ (2007) 4 European 

Company Law 109. 
862  Nobuyuki Demise, ‘OECD Principles of Corporate Governance’ in Corporate Governance in Japan 

(Springer, 2006) 109–117. 
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for governance practices.863 They provide a framework for the convergence of global 

corporate governance practice.864  

Supranational authorities like the World Bank developed their own sets of standard 

principles and recommendations on corporate governance.865 The World Bank has 

conducted several studies of corporate governance practices in more than forty 

countries, using the OECD guidelines as a template. Corporations that follow the 

guidelines provided are reported to have a strong corporate governance system.866 

8.2.3 Regular Updates of Corporate Governance Practices 

The corporate governance guidelines of the OECD and the ASX principles of corporate 

governance have been updated over the years. The OECD principles were first 

published in 1999867 and updated in 2004 and 2015.868 The World Bank also updates its 

publications and provides an overview of the spectrum of corporate governance.869 

8.3 OECD Principles of Corporate Governance 

The OECD Principles of Corporate Governance continue to be the main criteria of good 

governance since their first publication. This first effort to offer a global set of 

principles attempted to harmonise practices across the OECD’s 29 member countries, 

ranging from the US to South Korea.870 The OECD represents a self-regulatory 

 
863  Yan‐Leung Cheung et al, ‘Corporate Governance in China: A Step Forward’ (2010) 16(1) European 

Financial Management 94–123. See also Thomas Clarke, International Corporate Governance: A 

Comparative Approach (Routledge, 2007). 
864  Justin Iu and Jonathan Batten, ‘The Implementation of OECD Corporate Governance Principles in 

Post-Crisis Asia’ (2001) 4 Journal of Corporate Citizenship 47–62. 
865  Abdussalam Mahmoud Abu-Tapanjeh, ‘Corporate Governance from the Islamic Perspective: A 

Comparative Analysis with OECD Principles’ (2009) 20(5) Critical Perspectives on Accounting 556–

567. 
866  Robert W McGee, ‘The Role of Stakeholders in Corporate Governance’ in Corporate Governance in 

Transition Economies (Springer 2008) 35–39. 
867  Katharina Kummer, International Management of Hazardous Wastes: The Basel Convention and 

Related Legal Rules (Oxford University Press, 1999). 
868  Paige Morrow and Andrew Johnston, ‘Commentary on the OECD Principles of Corporate 

Governance’ (Research Paper 2015–09, University of Oslo Faculty of Law, 2015) 15–12. 
869  Hennie Van Greuning and Sonja Brajovic Bratanovic, Analysing Banking Risk: A Framework for 

Assessing Corporate Governance and Risk Management (World Bank Publications, 2020). 
870  Lalita S Som, ‘Corporate Governance Codes in India’ (2006) 41(39) Economic and Political Weekly 

4153–4160. 
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approach to corporate governance.871 This thesis discusses the OECD Principles of 

Corporate Governance as they relate to SOEs. 

The earlier forms of corporate governance principles took shape in influential reports 

produced in the early 1990s.872 The Bosch Report873 in Australia, appearing before the 

Cadbury Report874 in the United Kingdom and the Hilmer Report,875 was one of the 

early reports that laid a platform for international corporate governance. Towards the 

end of the 1990s, the different aspects of these expanded codes were consolidated 

internationally in the OECD Principles of Corporate Governance (1999).876 Most of the 

practices suggested in the Cadbury Report (1992) have been incorporated in the 

transnational corporate governance guidelines issued by the OECD in 1999.877 The 

1999 OECD principles represented the first international standard in the area of 

corporate governance and were established to provide guidance and international 

benchmarks for regulators and participants in financial markets.878 The core principle 

was the equitable treatment of shareholders.879 

The OECD recognised that improvements and innovations were required to keep pace 

with changing global situations. The changes in financial markets were characterised by 

a greater interest in newer forms of institutional investors, a relative decline in banking 

and increased savings for pensions among OECD members. These changes heralded a 

new state of affairs in the context of the 2004 OECD Principles of Corporate 

Governance.880 The principles are mainly attributed to the belief that good corporate 

governance principles and implementation underpin market confidence, integrity and 

 
871  Darryl Reed, ‘Corporate Governance Reforms in Developing Countries’ (2002) 37(3) Journal of 

Business Ethics 223–247. 
872  Helen Bird, ‘The Rise and Fall of Independent Director’ (1995) Australian Journal of Corporate Law 

235, 239–48. 
873  Working Group on Corporate Practices and Conduct (Chaired by Henry Bosch), Corporate Practices 

and Conduct (1991). See Henry Bosch, ‘The Changing Face of Corporate Governance’ (2002) 25(2) 

UNSW Law Journal 270. 
874  Sir Adrian Cadbury, Report of the Committee on the Financial Aspects of Corporate Governance — 

The Code of Best Practice (1992) 2. 
875  Frederick G Hilmer, Strictly Boardroom,1993 (Hilmer Report). 
876  Meredith Edwards, John Halligan, Bryan Horrigan and Geoffrey Nicoll, Public Sector Governance in 

Australia (ANU Press, 2012) 45. 
877  Ruth V Aguilera, ‘Corporate Governance and Director Accountability: An Institutional Comparative 

Perspective’ (2005) 16 British Journal of Management S39–S53. 
878  Holly J Gregory, ‘The Globalisation of Corporate Governance’ (2000)5 Global Counsel 52–65. 
879  Amir N Licht, ‘Legal Plug-Ins: Cultural Distance, Cross-Listing, and Corporate Governance Reform’ 

(2004) 22 Berkeley Journal of International Law 195. 
880  Aws Al Hares, ‘Corporate Governance and Cost of Capital in OECD Countries’ 28(1) International 

Journal of Accounting and Information Management (2020) 1–21. 
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efficiency, which will then drive economic growth and financial stability.881 The 2004 

OECD principles cover, among others, the revised frameworks for the effective exercise 

of ownership (based on the former 1999 principles), and for dealing with conflicts of 

interest between stakeholders.882 

The third and latest version of the principles of corporate governance was developed by 

OECD with the active involvement of G20 countries, including developing countries 

that have no OECD membership. Therefore, this version was called the G20/OECD 

Principles of Corporate Governance.883 The OECD Corporate Governance Committee 

reviewed the principles by inviting nations to participate in the activities of the 

internationally recognised Basel Committee, the Financial Stability Board, and the 

World Bank Group. In addition to this, the principles were updated in the Regional 

Corporate Governance Round Table Meetings held in Latin America, Asia and the 

Middle East, and North Africa. In 2015, the OECD adopted the revised principles.884 

The updated principles were launched at the meeting of the G20 Finance Ministers and 

Central Bank governors in 2015.885 The 2015 G20/OECD Corporate Governance 

Principles conceptualise corporate governance as, a set of relationships between a 

company’s management, its board, its shareholders, and other stakeholders’.886 

This thesis will examine two OECD sets of principles: the OECD Principles of 

Corporate Governance (1999,887 2004,888 G20 2015889) and the OECD Guidelines on 

Corporate Governance of State-Owned Enterprises 2015. The OECD Principles of 

Corporate Governance provide specific guidance for policymakers, regulators, and 

 
881  Grant Kirkpatrick, ‘Improving Corporate Governance Standards: The Work of the OECD and the 

Principles’ (Working Paper, Organisation for Economic Cooperation and Development, Paris, 

France, 2004). 
882  Amerta Mardjono, ‘A Tale of Corporate Governance: Lessons Why Firms Fail’ (2005) 20(3) 

Managerial Auditing Journal 272–283. 
883  Tatiana Lanshina, ‘Implementing the G20/OECD Principles of Corporate Governance: What is the 

Progress in BRICS and Indonesia?’ (2017)12(3) International Organisations Research Journal 137. 
884  Faik Çelik, ‘Corporate Governance and Welfare/Corporate Governance in Turkey’ 158 Procedia 

Computer Science (2019) 907–912. 
885  Bob Tricker, Corporate Governance: Principles, Policies and Practices (Oxford University Press, 4th 

ed, 2019) 141. 
886  Yafet Yosafet Wilben Rissy, ‘Reconceptualizing the Concept of Corporate Governance and its Goals 

in People’s Credit Banks in Indonesia’ (2021) 36(1) Yuridika 263–280. 
887  OECD, Principles of Corporate Governance (OECD Publishing, 1999) 

<https://doi.org/10.1787/9789264173705-en>. 
888  OECD, OECD Principles of Corporate Governance (OECD Publishing, 2004). 
889  OECD, G20/OECD Principles of Corporate Governance (OECD Publishing, 2015) 

<http://dx.doi.org/10.1787/9789264236882-en>. 
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market participants in improving the legal, institutional, and regulatory framework that 

underpins corporate governance, with a focus on publicly traded companies.890 

The 1999 OECD Principles of Corporate Governance were divided into five categories: 

Rights of shareholders 

• Equitable treatment of shareholders 

• Role of stakeholders in corporate governance 

• Disclosure and transparency 

• Responsibilities of the board. 

The 2004 OECD Principles of Corporate Governance had six categories: 

• Ensuring the basis for an effective corporate governance framework 

• Rights of shareholders and key ownership functions 

• Equitable treatment of shareholders 

• Role of stakeholders in corporate governance 

• Disclosure and transparency 

• Responsibilities of the board. 

The G20/OECD 2015 Corporate Governance Principles expanded on the six categories 

of the 2004 version, providing the basis of good corporate governance against a 

backdrop of major corporate scandals around the world. The 2015 version of the 

principles kept the main substance and structure unchanged. It added, however, a 

section on ‘institutional investors, stock markets, and other intermediaries to ensure the 

integrity of conduct in the investment chain’.891 The 2015 version also merged the 

equitable treatment of shareholders principle with the rights of shareholders and the key 

ownership function principle. It contains six principles: 

• Ensuring the basis for an effective corporate governance framework 

• Rights and equitable treatment of shareholders and key ownership functions 

• Institutional investors, stock markets, and other intermediaries 

 
890  Fianna Jesover and Grant Kirkpatrick, ‘The Revised OECD Principles of Corporate Governance and 

their Relevance to Non-OECD Countries’ (2005) 13(2) Corporate Governance: An International 

Review, Wiley Blackwell 127–136.  
891  Ibid 647, s III.  
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• Role of stakeholders in corporate governance 

• Disclosure and transparency 

• Responsibilities of the board.  

In trying to highlight the main principles consistent with the three versions of the 

OECD’s work on corporate governance, this thesis will merge and analyse the three 

versions as one. This will, in turn, enable a discussion of the seven main principles of 

corporate governance. A general summary is given of each principle to aid the 

application of these principles to PNG. 

8.3.1 Ensuring the Basis for an Effective Corporate Governance Framework 

It is good to start the set of international governance principles with an emphasis on the 

framework. If the framework is carefully set out, it binds together all other principles to 

ensure they are coherent. Wixley and Everingham insist that a governance framework 

must be put in place to ensure that the government’s strategy is properly formulated and 

implemented.892 Under this principle, the corporate governance framework: 

promotes transparent and efficient markets is consistent with the rule of law and 

clearly articulates the division of responsibilities among different supervisory, 

regulatory, and enforcement authorities.893 

Rezaee interprets these principles as: 

effective corporate governance assists management in better running its 

organisation promotes a vigilant oversight function by the board of directors; 

encourages shareholders to take an active role in monitoring their organisation, 

promotes gatekeepers to fulfil professional duties, and improves public trust in 

the organisation’s affairs and performance.894 

For added emphasis, Calder highlights: 

 
892  Tom Wixley and Geoff Everingham, Corporate Governance (Cyberlink, 4th ed, 2015) 31. 
893  Ibid 265. 
894  Zabihollah Rezaee, Corporate Governance and Ethics (Wiley and Sons, 2009). 
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effective corporate governance is transparent, protects the rights of 

shareholders, includes both strategic and operational risk management, and 

holds directors responsible in the exercise of their fiduciary responsibilities.895  

Finally, Padgett suggests, ‘effective corporate governance is about introducing a set of 

measures which together lead to the desired outcome’.896 

8.3.2  Rights of Shareholders and Key Ownership Functions 

The second OECD principle sets out the perimeters for the exercise of shareholder 

rights and the ownership functions attached to shareholder rights. Nasiri interprets this 

principle as follows: 

The 2004 corporate governance principles strongly defend that one main 

objective of the corporate governance framework should unmistakably be 

the protection of the shareholders and the facilitation of the exercise of their 

rights. In the view of the OECD, the protection of shareholder rights should 

be intended to allow shareholders the full exercise of their rights.897  

In defining the relationship between shareholder rights and the company, Prentice 

states, ‘the rights of the shareholder are predominately a function of a company’s 

constitution and is a contract between the company and its members and rights are 

vested in shareholders individually’.898 There are six core rights under this category, and 

these guarantee effective shareholder participation in key corporate governance 

decisions.899 The six core rights are: 

secure methods of ownership registration convey or transfer shares obtain relevant 

and material information on the corporation on a timely and regular basis, 

participate and vote in general shareholder meetings elect and remove members of 

the board who share in the profits of the corporation. 

 
895  Alan Calder, Corporate Governance Practical Guide to the Legal Frameworks and the International 

Codes of Practice (Kogan Page, 2008). 
896  Carol Padgett, Corporate Governance: Theory and Practice (Palgrave McMillan, 2012).  
897  Ahmed Nasiri, Internal and External Aspect of Corporate Governance (Routledge 2010) 33. 
898  Dan Prentice, ‘United Kingdom’ in Sabrina Bruno and Eugenio Ruggiero (eds), Public Companies 

and the Role of Shareholders: National Models towards Global Integration (Kluwer Law 

International, 2011) 225. 
899  The World Bank and International Monetary Fund, A Handbook of Financial Sector Assessment 

(World Bank Publication, 2015). 
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8.3.3 The Equitable Treatment of Shareholders 

The third OECD principle has a restrictive aspect to it because it applies only to 

shareholders. The essence of this principle is that shareholders are to be treated as 

equals, and the same class of shares they hold have the same rights. Leipziger suggests: 

the corporate governance framework should protect and facilitate the 

exercise of shareholders’ rights and ensure the equitable treatment of all 

shareholders, including minority and foreign shareholders. All shareholders 

should have the opportunity to obtain effective redress for violation of their 

rights.900 

The 1999 and 2004 OECD Corporate Governance Principles elaborate on protecting 

shareholders against insider trading. It is reasonable for investors to assume that the 

abuse of insider power is prohibited. In cases where such abuses are not specifically 

forbidden by legislation or where enforcement is not effective, governments will need to 

take measures to remove any such gaps.901 Nestor and Jesover best summarise the 

above principle in the following words: 

all shareholders, including minority and foreign shareholders, should be 

treated equitably by controlling shareholders, boards, and management. 

Insider trading and abusive self-dealing should be prohibited. The principles 

call for transparency concerning the distribution of voting rights and the 

ways voting rights are exercised. They also call for disclosure of any 

material interests those managers and directors have in transactions or 

matters affecting the corporation.902 

8.3.4  Role of Stakeholders in Corporate Governance 

The fourth OECD principle provides that the corporate governance framework should 

recognise the rights of stakeholders established by law or through mutual agreements 

and encourage active cooperation between corporations and stakeholders in creating 

wealth and jobs, and ensuring the sustainability of financially sound enterprises.903 The 

 
900  Deborah Leipziger, The Corporate Responsibility Code Book (Routledge, 3rd ed, 2006) 385. 
901  Robert W McGee, ‘Insider Trading Regulation in Transitioning Economies’ in Paul U Ali and Greg 

N Gregoriou (eds), Insider Trading: Global Developments and Analysis (Taylor and Francis, 2009) 

77. 
902  Stilpon Nestor and Fianna Jesover, OECD Principles of Corporate Governance on Shareholder 

Rights and Equitable Treatment: Their Relevance to the Russian Federation (OECD/World Bank 

Corporate Governance Roundtable for Russia, 2000). 
903  Ibid 742. 
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importance of stakeholders began to take prominence in the mid-1980s when 

managerial approaches started to embrace responsibilities or ethics of business as they 

operated in society and, on a practical level, how businesses can be more effective by 

paying closer attention to the needs, demands, and interests of important 

stakeholders.904 Stakeholders encompass contractual participants (shareholders, 

creditors, suppliers, customers, and employees) and social constituents (the local 

community, society, global partners, local, state, and federal governments, and 

environmental matters).905 Agere suggests that for stakeholders to participate effectively 

in governance, their participation must be ‘focused on the empowerment of citizens 

including women and addressing the interplay between the broad range of civil 

societies, actors and actions’.906 Mallin proposes that this principle has two aspects: 

firstly, the rights of stakeholders will depend to a large extent on the legal 

provisions for stakeholders to provide redress for violation of their rights 

and secondly, the stakeholders do have a role to play in the long-term future 

of businesses, that the corporate governance framework should permit 

performance-enhancing mechanisms for stakeholder participation and those 

stakeholders should have access to relevant information to participate 

effectively.907 

8.3.5 Disclosure and Transparency 

The fifth principle relates to the equitable treatment of shareholders. It recognises that 

transparency — ie the disclosure of private information to external stakeholders so that 

they may make sound judgments and decisions relating to the corporation — is 

fundamental to corporate governance.908 Du Plessis and others, in their work on 

corporate governance, noting that the strong advantage of a disclosure regime is that it 

promotes transparency, ensures effective monitoring of companies, and is central to 

shareholders’ ability to exercise their ownership rights on an informed basis, and 

Solomon notes that transparency is an essential element of a well-functioning system of 

 
904  Mary A Kaidonis, Natalie Stoianoff and Jane Andrew, ‘The Shifting Meaning of Sustainability’ in 

Güler Aras and David Crowther (eds), A Handbook of Corporate Governance and Social 

Responsibility’ (Routledge, 2010) 75. 
905  Ibid 742. 
906  Sam Agere, Promoting Good Governance: Principles, Practices and Perspectives (Commonwealth 

Secretariat, 2000) 9. 
907  Ibid 21. 
908  James C Gaa, ‘Corporate Governance and the Responsibility of the Board of Directors for Strategic 

Financial Reporting’ (2009) 90 Journal of Business Ethics 179–197. 
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corporate governance. Corporate disclosure to stakeholders is the principal means by 

which companies can become transparent,909 and transparency and disclosure play a key 

role in the large system of corporate governance.910 Disclosure is widely recognised as a 

crucial mechanism to mitigate the adverse effects of controlling shareholder 

opportunism and to ensure the accurate protection of minority shareholders. The 

mandatory disclosure rules of a balance sheet, income and cash flow statements, and 

external auditor reports are generally implemented in good corporate governance 

practice.911 

Openness and transparency are conditions for ensuring that a company’s shareholders 

and stakeholders can evaluate and relate to the company. In this way, openness and 

transparency can contribute to constructive interaction with the company.912 The 

OECD/G20 principles support timely disclosure of all material developments that arise 

between regular reports. They also support simultaneous reporting of material or 

required information to all shareholders to ensure their equitable treatment.913 

8.3.6 Responsibilities of the Board 

In the OECD discussion of this sixth principle, the corporate governance framework 

should ensure the strategic guidance of the company, the effective monitoring of 

management by the board, and the board’s accountability to the company and the 

shareholders.914 Harper suggests the board has full and ultimate responsibility for the 

well-being of the company, its affairs, its actions, and those of its employees; the 

shareholders effectively put their company in the board’s trust, usually giving 

considerable power to the board.915 Leblanc advocates:  

corporate board members have a fiduciary responsibility to act in good faith and 

with a reasonable degree of care, and they must not put themselves in any 

 
909  Jill Solomon, Corporate Governance and Accountability (Willey and Sons, 2007) 119. 
910  Al-Janadi, Yaseen, Rashidah Abdul Rahman, and Normah Haj Omar, ‘Corporate Governance 

Mechanisms and Voluntary Disclosure in Saudi Arabia’ (2013) 4(14) Research Journal of Finance 

and Accounting 24–37. 
911  Erik Vermeulen, ‘The Role of the Law in Developing Efficient Corporate Governance Frameworks’ 

in Corporate Governance of Non-Listed Companies in Emerging Markets (OECD Publishing, 2006) 

119. 
912  Eva Parum, ‘Does Disclosure on Corporate Governance Lead to Openness and Transparency in How 

Companies Are Managed?’ (2005) 13(9) Corporate Governance: An International Review 702–709.  
913  Ibid 742. 
914  Ibid 742. 
915  John Harper, Chairing the Board: A Practical Guide to Activities and Responsibilities (Kogan Page 

Publishers, 2017) 6. 
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conflict of interest. The fiduciary responsibilities of board members fall into 

three categories: duty of loyalty, a duty of care and duty of full and fair 

disclosure.916  

In exercising these duties, the board: 

provides entrepreneurial leadership sets strategy ensures human and financial 

resources are available to achieve objectives reviews management performance 

sets the company’s values and standards satisfy itself as to the integrity of 

financial information and the robustness of financial controls and risk 

management.917 

8.3.7 Institutional Investors, Stock Markets and Other Intermediaries 

The seventh OECD principle is concerned with the progressions made by companies 

over time. The business setting where companies operate evolves to create multiple 

intermediaries.  

This principle was introduced as part of the G20/OECD publication on corporate 

governance to portray that corporate governance was more than the relationship 

between companies and their beneficiaries. Many other intermediaries became 

necessary in the developing corporate governance arena. The 2015 version of the 

principles kept the main substance and structure of the OECD Guidelines of Corporate 

Governance unchanged. However, it added a section on ‘institutional investors, stock 

markets, and other intermediaries to ensure the integrity of conduct in the investment 

chain’.918 

Institutional investors and intermediaries such as asset managers should disclose how 

they vote and handle conflicts of interest.919 Commentaries to the third principle list the 

key challenges facing corporate governance in the last decade and note that the 

corporate governance system should give the right signals to the investment chain as 

well as provide conditions under which the work of stock markets will have a positive 

 
916  Arguden Governance Academy (Web Page) <Arguden Governance Academy2015CGP.pdf 

(oecd.org)>. 
917  Martin Webster, The Director's Handbook: Your Duties, Responsibilities and Liabilities (Kogan 

Publishers, 2005) 46. 
918  Mathias Siems and Oscar Salvador Alvarez-Macotela, ‘The G20/OECD Principles of Corporate 

Governance 2015: A Critical Assessment of Their Operation and Impact’ (2017) Journal of Business 

Law and Policy 310–328. 
919  Steen Thomsen and Martin Conyon, Corporate Governance and Board Decisions (Djof Forlag and 

Now Publishers, 2019) 21. 
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influence on effective corporate governance.920 Leipziger interprets this principle to 

mean: 

the principles recommend that instructional investors acting in a fiduciary 

capacity including assets managers should disclose their policies concerning 

their investment and decide on the use of their voting rights. The 

effectiveness and credibility of the entire corporate governance system and 

company oversight, therefore, depends to a large extent on investors willing 

to use their shareholder rights and exercise ownership functions.921 

8.4 Six OECD Principles of State-Owned Enterprises 

In line with their three publications on corporate governance principles, the OECD has 

also published material on SOEs. This section of the thesis highlights the OECD’s 

views on SOEs. The OECD Guidelines on Corporate Governance of State-Owned 

Enterprises (SOE Guidelines) arrived at a fortunate time and support economic 

efficiency, sustainable growth, and financial stability by rationalising relationships 

between a company’s management, board, shareholders, and stakeholders.922 The 

OECD discussions on SOEs are categorised into six headings, which the thesis 

elaborates on below. 

8.4.1 Rationale for State Ownership 

This principle acknowledges that the state acts in the interests of its people923 and has 

always had a role in the business sector.924 States intervene in the economy, either as 

regulators or as market participants. The organisational models of state ownership can 

be broadly divided into three historical phases. These phases describe the state as an 

 
920  Tatian Lashina, ‘Implementing the G20/OECD Principles of Corporate Governance: What is the 

Progress in BRICS and Indonesia?’ (2017) International Organisation Research Journal 
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Corporate Governance of State-Owned Enterprise’ (2018) 29(1) European Business Law Review 

103–142. 
923  William J Baumol, ‘Welfare Economics and the Theory of the State’ in The Encyclopedia of Public 

Choice (Springer, 2004) 937–940. 
924  Charles Boix, ‘Privatising the Public Business Sector in the Eighties: Economic Performance, 

Partisan Responses and Divided Governments’ (1997) 27(4) British Journal of Political Science 473–

496. 

https://iorj.hse.ru/data/2017/12/28/1160695239/T.%20Lanshina.pdf
https://kluwerlawonline.com/Journals/European+Business+Law+Review/383
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entrepreneur, a majority investor, and a minority investor.925 According to the OECD 

Compendium of National Practices: 

A state enterprise ownership policy provides SOEs, the market, and the 

public with predictability and a clear understanding of the state’s overall 

objectives and priorities as an owner. The ownership policy should ideally 

take the form of a concise, high-level policy document that outlines the 

overall rationales for state enterprise ownership.926 

8.4.2 The State’s Role as Owner 

The OECD’s perception of the state as an owner is that it will act as an informed and 

active owner, ensuring that the governance of SOEs is carried out in a transparent and 

accountable manner, with a high degree of professionalism and effectiveness.927 The 

principles emphasise the importance of clearly defining the state’s role so that the SOE 

has the autonomy to achieve its objectives without interference. The government’s 

tendency to intervene in SOE policies is dangerous.928 In separate comprehensive 

studies on the autonomy of SOEs, Lin and others concluded, ‘profound lack of 

enterprise autonomy caused problems such as low incentives and poor efficiency and 

was the crux of the problems with SOEs’,929 while Huang proposes, ‘full decision 

autonomy was a necessary and sufficient condition for SOEs to be efficient and 

continued lack of autonomy was largely associated with state intervention in enterprise 

affairs’.930 

The autonomy of SOEs goes hand in hand with a competent board appointed on merit. 

The board nomination processes in fully- or majority-owned SOEs must be well-

structured, merit-based, and transparent.931 When appointments to the board are not 

merit-based there is a tendency for political influence to find its way into board 

decisions. Song claims:  

 
925  Aldo Musacchio and Sergio G Lazzarini, Reinventing State Capitalism: Leviathan in Business, Brazil 

and beyond (Harvard University Press, 2014) 25–36. 
926  OECD, Ownership and Governance of State-Owned Enterprises: A Compendium of National 

Practices (2018). 
927  Ibid 9. 
928  Raymond Vernon, ‘Introduction’ in Raymond Vernon and Yair Aharoni (eds), State-Owned 

Enterprise in Western Economies (Routledge, 2015) 113. 
929  Justin Lifu Lin, Fang Cai, Zhou Li, State-Owned Enterprise Reform in China (Chinese University 

Press, 2001). 
930  Yiping Huang, ‘State Owned Enterprise Reform’ in Ross Garnaut and Ligang Song (eds), China: 20 

Years of Economic Reform (ANU Press, 2012) 95–116. 
931  Ibid 9. 
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Boards of Directors in state-controlled shareholding enterprises are 

influenced or dominated by the relevant government agency or SOE 

representatives, often including SOE managers themselves, while 

independent directors are a minority. As a result, SOE managers have been 

able to make business decisions for their benefit at the expense of their 

enterprises.932 

8.4.3 State-Owned Enterprises in the Marketplace 

Because the state has enterprise interests in the marketplace, there is a tendency to 

favour state-owned enterprises in the legal and regulatory framework. However, the 

state must create a level playing field and allow for competition. SOEs enjoy privileges 

and immunities, such as outright subsidisation and concessionary financing and 

guarantees that are not available to their privately-owned competitors. These can 

provide competitive advantages over their rivals. Such advantages are not necessarily 

based on better performance, greater efficiency, better technology, or superior 

management skills but are merely government-created and can distort competition in the 

market.933 All SOEs have the opportunity or the incentives to act in an anti-competitive 

way, but a trend in recent decades towards more fully corporatised and commercially 

operating SOEs has no doubt improved their overall efficiency.934 

8.4.4 Equitable Treatment of Shareholders and Other Investors 

Given the peculiar nature of SOEs, there are instances where the state is the only 

shareholder or a majority or minority shareholder. According to the SOE Guidelines, 

where SOEs are listed or otherwise include non-state investors among their owners, the 

state and the enterprises should recognise the rights of all shareholders and ensure their 

equitable treatment and equal access to corporate information.935 Generally, the 

principles strive for a level playing field for all shareholders in an SOE regarding 

 
932  Ligang Song, ‘State-Owned Enterprise Reform in China: Past, Present and Prospects’ in Ross 

Garnaut and Ligang Song (eds), China: 20 Years of Economic Reform (ANU Press, 2012). 
933  Hans Christiansen and Yanhee Kim, ‘State Invested Enterprises in the Global Marketplace: 

Implications for a Level Playing Field’ (Working Paper No 14, OECD Corporate Governance, OECD 

Publishing, Paris, 2014) <https://doi.org/10.1787/5jz0xvfvl6nw-en>. 
934  Antonio Capobianco and Hans Christiansen, ‘Competitive Neutrality and State-Owned Enterprises: 

Challenges and Policy Options’ (Working Papers, No 1, OECD Corporate Governance, 2011) 

<www.oecd.org/daf/corporateaffairs/wp>. 
935  OECD, ‘Stakeholder Relations and Responsible Business’ in Implementing the OECD Guidelines on 

the Corporate Governance of State-Owned Enterprises: Review of Recent Development (OECD 

Publishing Paris 2020) <https://doi.org/10.1787/68d04796-en>. 

https://doi.org/10.1787/5jz0xvfvl6nw-en%3c
http://www.oecd.org/daf/corporateaffairs/wp
https://doi.org/10.1787/68d04796-en
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information and transparency. In cases where the state is the only shareholder, there is a 

recommendation that the OECD principles must be adhered to. 

8.4.5 Stakeholder Relations and Responsible Business 

SOEs are seen to be owned by the state for the collective interests of the people. Under 

this OECD principle, SOEs are required to operate responsibly. The principle explicitly 

provides for the prevention of corruption and fraud in SOEs. Many studies of corruption 

have claimed that it is the size of the state and its bureaucratic apparatus that promote 

corruption.936 Chow highlights: 

for many large state-owned enterprises today, we find corruption in the 

following forms: (1) managers and staff taking bribes from those who need 

to do business with them, and (2) managers and staff taking resources from 

the enterprise for their benefit. Both (1) and (2) will affect economic 

efficiency, (1) by not making the best deal for the company in maximizing 

profit or carrying out optimal investment decisions and (2) by taking away 

resources that should be used to benefit the enterprise.937 

This OECD principle prohibits the use of state-owned enterprises as a political vehicle 

or to advance the interests of a political party. The notion that political interference in 

enterprise decision-making is detrimental to corporate performance is well-documented 

throughout the robust body of theoretical studies on corporate governance.938 Shleifer 

and Vishny suggest the ‘corporate governance structure of SOEs is associated with a 

higher degree of political interference and that their poor performance thus supports the 

idea that political interference damages corporate performance’.939 

8.4.6 Disclosure and Transparency 

SOEs should observe high standards of transparency and be subject to the same high-

quality accounting, disclosure, compliance, and auditing standards as listed 

 
936  Danil Castillo, ‘State, Monopoly and Bribery: Market Reforms and Corruption in a Swedish State-

Owned Enterprise’ (2018) 11(2) Economics and Sociology 64–79. 
937  Gregory C Chow, ‘Corruption and China’s Economic Reform in the Early 21st Century’ (2006) 10(3) 

International Journal of Business 271. 
938  Eric Chang, ‘Corporate Governance, Political Interference, and Corporate Performance of China’s 

Listed Companies’ (Working Paper, The University of Hong Kong2002) 

<https://www.hiebs.hku.hk/public/working_papers/pdf/wp1037.pdf>. 
939  Andrei Shleifer and Robert W Vishny, ‘Politicians and Firms’ (1994) 109(4) The Quarterly Journal 

of Economics 995–1025. 

https://www.hiebs.hku.hk/public/working_papers/pdf/wp1037.pdf%3c
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companies.940 Accountability is considered a necessary condition for preserving 

democracy and facilitating good governance as well as a mechanism to improve SOE 

management.941 The objectives of the SOE must be clearly defined, and financial and 

other important information must be made available to the state acting for the people. 

Competent, qualified individuals should be chosen to sit on the board, and the board 

must maintain its independence. Financial statements are to be subject to external 

audits. 

These principles will be used as criteria to evaluate the corporate governance structure 

of KMHL and KPHL. There is a lack of effective corporate governance with the 

above SOEs because it does not promote transparency. There is direct political 

interference by the office of the Prime Minister.942The Prime Minister is the trustee 

and the sole shareholder and further chairs the NEC which appoints board members. 

There is insufficient autonomy granted to the SOE and its objective is not clearly 

defined. Also, the set outcomes are not achieved and these SOEs are not 

profitable.943Further, there is an absence of adequate disclosure and transparency 

mechanisms944and a lack of effective monitoring of management because board 

members are not appointed on merit.945 

8.5 World Bank Principles of Corporate Governance 

Established in 1944 under the Brenton Woods Agreement, the International Bank for 

Reconstruction and Development (IBRD), popularly known as the World Bank, was 

created to help rebuild Europe after World War II. Today the World Bank’s primary 

mission is to reduce poverty by offering development assistance to middle-income and 

low-income member states.946 The World Bank has been vocal on matters of corporate 

governance. The OECD principles were immediately wrapped into the global 

 
940  Maria Vagliasindi, Governance Arrangements for State Owned Enterprises (World Bank 

Publications, Vol 4542, 2008). 
941  Sonia Royoa, Ana Yetano and Javier García-Lacalle, ‘Accountability Styles in State-Owned 

Enterprises: The Good, the Bad, the Ugly ... and the Pretty’ (2019) Spanish Accounting Review. 
942   See 7.4.1 
943   See table 8 and sub heading 7.7 
944   See sub heading 7.6 
945   See fn 761. 
946  Felix I Lessambo, ‘The World Bank and Corporate Governance’ in The International Corporate 

Governance System (Global Financial Markets Series, Palgrave Macmillan, 2014). 
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governance project of the World Bank and the IMF.947 The 2020 report by the World 

Bank titled Corporate Governance: A Framework for Implementation justified why 

corporate governance matters and showed how to balance the diverging interests 

involved in helping developing countries.948 In his interpretation of the World Bank 

report on corporate governance, Fernando explains: 

the report recognises the complexity of the very concept of corporate 

governance and focuses on the principles it is based. These principles such 

as transparency, accountability, fairness, and responsibility are universal in 

their application.949 

As part of the Report on the Observation of Standards and Codes, the World Bank has 

developed a program to strengthen its member countries’ corporate governance. The 

World Bank’s corporate governance country assessments are a diagnostic instrument 

that assesses the laws, rules, regulations, and practices governing the rights and 

obligations of listed companies, intermediaries, and investors in each country.950 The 

program objectives are to: 

benchmark the countries’ corporate governance framework and company 

practices against the OECD Principles of Corporate Governance to assist the 

country in developing and implementing a plan to strengthen its corporate 

governance framework and raise awareness of good corporate governance. 951    

The World Bank's principles are big on transparency, accountability and fairness. The 

corporate governance structure of KMHL and KPHL does not adequately promote 

accountability and transparency mechanisms. There is a need to increase the number of 

independent directors, provide adequate objectives and increase accountability and 

transparency mechanism. There is a need to create a structure where multiple agencies 

provide oversight to KMHL and KPHL. The Office of the Prime Minister exerts 

 
947  Jeffrey N Gordon, ‘Convergence and Persistence in Corporate Law and Governances’ in Jeffrey N 

Gordon, Wolf-Georg Ringe (eds), The Oxford Handbook of Corporate Law and Governance (Oxford 

University Press, 2018) 47. 
948  World Bank, ‘Corporate Governance: A Framework for Implementation’ (2000) 

<http://documents1.worldbank.org/curated/en/831651468781818619/pdf/30446.pdf>. 
949  Augustine C Fernando, Corporate Governance; Principles, Policies and Practices (Pearsons, 2012) 

82. 
950  Olivier Fremond and Mierta Capaul, ‘The State of Corporate Governance: Experience from Country 

Assessments’ (World Bank Policy Research Working Paper 2858, June 2002). 
951  Mehmet Can Atacik and Michael Jarvis, ‘Better Corporate Governance: More Value for Everyone’ 

(World Bank paper no 2, February 2006). 

http://documents1.worldbank.org/curated/en/831651468781818619/pdf/30446.pdf
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excessive political influence on SOE’s.952Further the Auditor General does not have the 

power to audit the books for KMHL and KPHL953 

8.6 ASX Principles of Corporate Governance 

The ASX, through the Corporate Governance Council established in 2002, has 

published a set of principles on corporate governance. The ASX established the Council 

to develop agreed corporate governance requirements and best practice 

recommendations for Australian companies.954 The Council’s recommendations are not 

mandatory and cannot prevent corporate failure or poor corporate decision-making. 

They are intended to provide a reference point for companies about their corporate 

governance structures and practices.955 Proimos deliberates on these principles by 

stating: 

The ASX Corporate Governance Council sought to develop best-practice 

guidelines on how a company is to be directed and managed. The guidelines 

ultimately assist directors and management in setting and achieving 

objectives for their company and in understanding how risk is monitored and 

assessed and how performance is optimised.956  

ASX’s corporate governance principles are not exhaustive or deemed to be the absolute 

blueprint for corporate governance. Sheehy suggests, ‘ASX Corporate Governance 

Council guidelines are not an end in themselves, but a shift in approach. How 

companies manage corporate governance is fundamental to creating a culture open to 

accountability about performance’.957 ASX released the first edition of its Corporate 

Governance Principles and Recommendations in 2003. The Principles were revised and 

updated in 2007, 2014 and 2019 following market consultations.958The principles were 

 
952    See Chapter 7 
953    Fn 805 
954  Kathy Gibson, and Garry O’Donovan, ‘Corporate Governance and Environmental Reporting: An 

Australian Study’ (2007), Vol 15 Corporate Governance 944–56. 
955  Australian Securities Exchange Corporate Governance Council, Corporate Governance Principles 

and Recommendations (3rd ed, 2009) <https://www.asx.com.au/documents/asx-compliance/cgc-

principles-and-recommendations-3rd-edn.pdf>. 
956  Alex Proimos, ‘Strengthening Corporate Governance Regulations’ (2005) 6(4) Journal of Investment 

Compliance 75–84. 
957  Tim Sheehy, ‘The Evolution of Governance Professionals in Australia’ (2003) 55(8) Keeping Good 

Companies 465–468. 
958  Australian Securities Exchange (Web Page)> https://www2.asx.com.au/about/asx-

story#:~:text=2003%20%2D%20ASX%20released%20the%20first,and%202019%20following%20

market%20consultations<.  

https://www2.asx.com.au/about/asx-story#:~:text=2003%20%2D%20ASX%20released%20the%20first,and%202019%20following%20market%20consultations<
https://www2.asx.com.au/about/asx-story#:~:text=2003%20%2D%20ASX%20released%20the%20first,and%202019%20following%20market%20consultations<
https://www2.asx.com.au/about/asx-story#:~:text=2003%20%2D%20ASX%20released%20the%20first,and%202019%20following%20market%20consultations<
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updated regularly and kept the basic structures. The thesis discusses the relevant 

principles across the different publications. The ASX Principles 4th edition published in 

2019 has 8 principles of corporate governance, outlined below. 

8.6.1 Lay Solid Foundations for Management and Oversight 

The first principle focuses on the importance of clear demarcation between the functions 

of the board and senior executives. Reed proposes laying a solid foundation for 

management and oversight that is recognised, and he considers publishing the 

respective roles and responsibilities of the board and management a good corporate 

governance practice.959 Hamilton thinks this principle is essentially about managing the 

risks associated with the delegation of function and responsibility, making the lines of 

accountability and responsibility clear.960 When functions are assigned to the board and 

senior executives, there must be a procedure to measure the performance of these 

executives and the board. Therefore, principle 1 requires formalising and disclosing the 

functions reserved to the board and those delegated to management.961 

8.6.2 Structure the Board to be Effective and Add Value 

Principle 2 places great emphasis on how the size and structure of the board can add 

value. In this regard, it recommends most of the board be independent directors 

(Rec 2.1), the chairperson is an independent director (Rec 2.2), and the roles of the 

chairperson and chief executive officer be performed by different individuals 

(Rec 2.3).962 

Meez and Smith in their study concluded: 

The ASX’s principles were written with the primary goal of 

institutionalizing a principles-based approach to corporate governance 

geared towards acquiring balance and consensus in the information 

that is reported by ASX-listed firms. Despite some changes regarding 

reporting of risk in the most recent revision of the ASX’s principles 

 
959  Darryl Reed, Corporate Governance Reforms (McGraw Hill, 2017). 
960  Karen Hamilton, ‘The Need for Effective Communication with Market Stakeholders’ (2004) 14(1) 

Australian Accounting Review 6.  
961  Patrick Tait and Martin Loosemore, ‘The Corporate Governance of Australian Listed Construction 

Companies’ (2009) 9(2) Constructs Economics and Building 7-16. 
962  Ray Da Silva Rosa, H Y Izan and Michelle Lin, ‘Board Characteristics of Australian IPOS: An 

Analysis in Light of the ASX Best Practice Recommendations’ (2004) 14(1) Australian Accounting 

Review 26. 
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(ASX, 2014) and (ASX2019) the basic regulatory framework has 

remained largely unchanged since the GFC.963 

When pursuing growth, companies benefit from having more outside directors.964 The 

second principle provides that the board plays a pivotal role in managing the company 

and that having independent directors on the board gives the company independence, 

transparency, and profitability.  

8.6.3 Instil a Culture of Acting Lawfully, Ethically and Responsibly 

Regarding the everyday decisions taken on behalf of a company, this third ASX 

principle is concerned with companies actively promoting ethical and responsible 

decision-making.965Cohen and Grace predicted that ethics, morals, and values for 

corporations would become increasingly important considerations for corporations in 

the future and that ethical behaviour would add value to the corporation.966 Du Plessis 

and others argue: 

The internationalisation and globalisation of business make it imperative 

that we strive to find common ground on what is meant by ethical behaviour 

by corporations and that we promote such behaviour as a core practice in 

good corporate governance.967  

The ASX recommendation requires listed public companies to establish a code of 

conduct to guide the directors, the chief executive officers, the chief financial officers, 

and other key executives in promoting ethical and responsible decision-making and 

eliminating unethical practices such as insider trading.968 

 
963  Bernard Mees and Sherene A Smith, ‘Corporate Governance Reform In Australia: A New 

Institutional Approach’ (2019) 30(1) British Journal of Management 75-89. 
964  Zoltan Matolcsy, Donald Stokes and Anna Wright, ‘Do Independent Directors Add Value?’ (2004) 

14(1) Australian Accounting Review 38. 
965  Jenny Buchan, Franchisees as Consumers: Benchmarks, Perspectives and Consequences (Springer, 

2013)104. 
966  Stephen Cohen and Damien Grace, ‘Ethics and Sustainability of Business’ in John D Admas (eds), 

Collapse Incorporated: Tales, Safeguard and Responsibility of Corporate Australia (CCH Australis, 

2001) 99. 
967  Jean Jacques du Plessis, Arnil Hargovan and Jason Harris, Principles of Corporate Governance 

(Cambridge University Press, 2018) 112. 
968  Gregory Lyon, Jean J du Plessis, The Law on Insider Trading in Australia (The Federation Press, 

2005) 89. 
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8.6.4 Safeguard Integrity of Corporate Reports 

Principle 4 centres on the processes adopted to ensure the integrity and independence of 

financial reporting. The mere presentation of financial results is not sufficient to assure 

stakeholders of the reliability, not just of the figures presented, but of the processes that 

underlie those figures.969 Wu and Patel conclude that improving the quality of financial 

reporting is a key goal of good corporate governance,970 and to achieve this, Larry and 

Taylor propose: 

 the ASX guidelines regarding the safeguarding of financial reporting 

integrity provide that the board establish an audit committee and that 

the audit committee is structured to: consist only of non-executive 

directors; consist of a majority of independent directors; be chaired by 

an independent chair who is not the chair of the board; and have at 

least three members.971  

The ASX Principles 2019 lists the importance of an audit committee for listed 

companies. The Australian Stock exchange corporate governance principle and 

recommendation (Principle 4) also defines the purpose and composition of audit 

committees.972 This audit committee is to be composed of independent directors 

because independent directors can evaluate management, accounting, internal control, 

and financial reporting practices objectively.973 Gebrayel and others summarise the 

importance of an audit committee by claiming, ‘The independence of the audit 

committee enhances the objectivity and enables efficient monitoring of the financial 

reporting process’.974 

 
969  Anne Abraham, Helen Irvine and Hemant Deo, ‘What Lies beneath? Financial Reporting and 

Corporate Governance in Australian Banks’ (2008) 16(1) Asian Review of Accounting 4–20. 
970  Huiying Wu and Christopher Patel, Adoption of Anglo-American Corporate Governance and 

Financial Reporting in China (Emerald, 2015) 19. 
971  Akeel M Lary and Dennis W Taylor, ‘Governance Characteristics and Role Effectiveness of Audit 

Committees’ (2012) 27(4) Managerial Auditing Journal 336–354. 
972   Suntharalingam Senthilananthan, ‘The Role Of The Audit Committee In NSW Local Council And 

Governance’ (2019) 2(8) Advances In Industrial Engineering And Management 75-81. 
973  Lawrence J Abbott, Susan Parker and Garry Peters, ‘Audit Committee Characteristics and 

Restatements’ (2004) 23(1) Auditing: A Journal of Practice and Theory 69–87. 
974  Elias Gebrayel et al, ‘Effective Association between Audit Committees and the Internal Audit 

Function and Its Impact on Financial Reporting Quality: Empirical Evidence from Omani Listed 

Firms’ (2018) 22(2) International Journal of Accounting 197–213. 
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8.6.5 Make Timely and Balanced Disclosure 

Australian corporate law uses disclosure as a fundamental regulatory technique in a 

wide range of contexts, and this ASX principle encourages companies to make timely 

and balanced disclosures.975 This is because of the value of governance reporting, and it 

acknowledges that corporate information is required to address the needs of a broad 

audience.976  

Conway elaborates: 

The corporate governance guidelines developed by the ASX 

Corporate Governance Council (CGC) focus on the disclosure of 

governance practices in annual reports but also include a requirement 

for information to be made available to the public, ‘ideally on the 

company website.977 

8.6.6 Respect the Rights of Security Holders 

The rights of shareholders and the company’s obligation to facilitate a conducive 

environment for these rights are promoted in ASX principle 6. In his interpretation of 

this principle, Taratino explains, ‘a company should empower its shareholders by 

communicating effectively with them, giving them ready access to balanced and 

understandable information about the company and making it easy for them to 

participate in general meetings’.978 

8.6.7 Recognise and Manage Risks 

Principle 7 highlights the importance of a risk control framework for corporate 

entities.979 This principle provides for disclosure of:  

 
975  Jennifer G Hill, ‘The Architecture of Corporate Governance’ in Andreas M Fleckner, Klaus J Hopt 

(eds), Comparative Corporate Governance: A Functional and International Analysis (Cambridge 

University Press, 2013). 
976  Susan L Conway, Trevor Wilmshurst, and Belinda Williams, ‘ASX Guidelines for Disclosure on 

Company Websites — Are Australian Listed Companies Conforming?’ (2010) 

<https://www.researchgate.net/profile/Trevor_Wilmshurst/publication/26754740>. 
977  Susan L Conway, ‘Guidelines for Corporate Governance Disclosure — Are Australian Listed 

Companies Conforming?’ (2012) 18(1) Journal of the Asia-Pacific Centre for Environmental 

Accountability.  
978  Anthony Tarantino, Manager's Guide to Compliance (Wiley, 2012). 
979  Anuschka Baker and Sander Kloosterhof (eds), Tax Risk Management: From Risk to Opportunity 

(IBFD, 2010) 139. 

https://www.researchgate.net/profile/Trevor_Wilmshurst/publication/26754740%3c.
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1) whether the board (or appropriate board committee, such as the risk 

management committee) has established policies on risk oversight 

and management; and  

2) whether the chief executive officer (CEO) (or equivalent) and the 

chief financial officer (CFO) (or equivalent) have informed the 

board about the effectiveness of such policies.980  

Erie describes the disclosure process as important because these attributes constitute a 

potential corporate governance mechanism to alleviate agency problems in the 

shareholder–manager relationship.981 

The ASX guidelines require listed companies to have appropriate systems and policies 

to safeguard the integrity of their financial reporting. These must address risk oversight 

and management as well as internal controls.982 Ellison and Watts highlight the 

importance of the board and their role in risk management by stating: 

concerning their governance role, boards in most Commonwealth 

jurisdictions must be seen to ensure that all forms of risk are 

identified, assessed, and managed effectively. There is increasing 

recognition that the policies and processes required for this 

responsibility are central to corporate governance and that sound risk 

management is a basic prerequisite for integrity in financial 

reporting.983 

8.6.8 Remunerate Fairly and Responsibly 

Principle 9 is about striking a balance between paying company executives well in 

achieving company objectives and ensuring that their salaries are reasonable. The ASX 

calls for remuneration ‘to be fair and responsible and to encourage enhanced 

 
980  Grant Richardson, Grantley Taylor and Roman Lanis, ‘The Impact of Board of Director Oversight 

Characteristics on Corporate Tax Aggressiveness: An Empirical Analysis’ (2013) 32 Journal of 

Accounting and Public Policy 68–88. 
981  Bernd Erie, ‘Tax Risk Management and Board Responsibility’ in W Schön (ed), Tax and Corporate 

Governance (Springer, 2008) 205–220. 
982  R Lustig, ‘Board Leadership’ (2003) 17 (35) Explain Yourself Lawyer 23. 
983  Minter Ellison and Rudd Watts, ‘Corporate Governance White Paper’ (July 2002) in Coral Ingley and 

Nick van der Walt, ‘Risk Management and Board Effectiveness’ (2008) 38(3) International Studies 

of Management and Organisation 43–70. 
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performance’ with enhanced disclosure.984Ablen suggests the proposals for 

remuneration involve two questions:  

• How should companies remunerate ‘fairly and responsibly’?  

• How well do these recommendations ensure that companies remunerate ‘fairly 

and responsibly’?985  

In terms of what the law says, Sheehan explains: 

The primary corporate law rules found within legislation and 

regulation seek to regulate certain aspects of executive remuneration. 

These rules will typically provide for disclosure of executive 

compensation by listed public companies as part of the annual 

financial reporting process, the specific formats for the disclosure and 

the sanctions to apply for non-disclosure.986 

8.7 Domestic Governance 

The domestic standard for corporate governance in PNG is contained in multiple 

practices issued by different institutions in the financial sector. For SOEs, their 

legislation provides for individual corporate governance practices, including board 

composition, directors, duties and qualifications, reporting and accountability 

mechanisms. With the passing of the Companies Act 1997 and the Securities Act 1997, 

the legislative basis for a PNG Stock Exchange was established. The corporate vehicle 

for the Stock Exchange, POMSoX, was incorporated as a private company on 

26 January 1998. POMSoX is closely aligned to the ASX. The ASX has licensed 

POMSoX with its Business and Listing Rules, and POMSoX procedures are a mirror 

image of the ASX.987 In a recent interview about corporate governance in PNG, Mr Ray 

Clarke, a seasoned Director in Australia and PNG, stated: 

in 2013 the PNG Government declared that all State-owned enterprises 

(SOEs) would have the same disclosure requirements that apply to publicly 

 
984  Karen Hamilton, ‘The Need for Effective Communication with Market Stakeholders’ (2004) 14(32) 

Australian Accounting Review 3–8. 
985  David Ablen, ‘Remunerating Fairly and Responsibly — The Principles of Good Corporate 

Governance and Best Practice Recommendations of the ASX Corporate Governance Council’ (2003) 

25(4) Sydney Law Review 555. 
986  Kym Sheenan, ‘The Regulatory Framework for Executive Remuneration in Australia’ (2009) 31(2) 

Sydney Law Review 273. 
987  PNG’s National Stock Exchange (Web Page) <https://www.pngx.com.pg/about-pngx/history/>. 
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listed companies on the international stock exchanges. The Bank of PNG 

has also announced that its Prudential Standards on Corporate Governance 

will require the Boards of all Life Insurance, Superannuation, Banks, and 

Financial Institutions to undertake an adequate system of Board Assessment 

and Evaluation. Unfortunately, most Boards, including those of all the State-

Owned Enterprises, have yet to take action.988 

The Bank of Papua New Guinea (BPNG) also plays a pivotal role in issuing prudential 

standards for companies to comply with. This is issued under section 27 of the Banks 

and Financial Institutions Act 2000. BPNG defines corporate governance as: 

a set of relationships between a company’s management, its Board, its 

shareholders and other stakeholders which provides the structure through 

which the objectives of the company are set, and the means of attaining 

those objectives and monitoring performance. It helps define the way 

authority and responsibility are allocated and how corporate decisions are 

made. 989 

The BPNG also has prudential standards applying to the board and senior management 

of companies and produces detailed publications as to its standards on sound corporate 

governance practices. These are summarised below. 

8.7.1 Summary of BPNG’s Prudential Standards 

Responsibility of the Board. The board is responsible for ensuring sound prudential 

management. It must have a formal Board Charter setting out the roles and 

responsibilities of the board, including its primary functions. 

Responsibility of Senior Management. Senior management is responsible for policy 

implementation, risk management, and effective management of the company. It must 

ensure the company complies with all laws, regulations, policies and procedures the 

board establishes. 

Board Oversight of Internal Controls. Internal control frameworks are necessary for any 

institution. The board is tasked with the role of approving and monitoring these 

 
988  Acquisition International, ‘Structuring Success: Corporate Governance within Papua New Guinea’ 

(Web Page) <https://www.acquisition-international.com/2015-structuring-success-corporate-

governance-within-papua-new-guinea/>. 
989  Bank of Papua New Guinea, ‘Banking Prudential Standard BPS 300: Corporate Governance’ (Web 

Page) <https://www.bankpng.gov.pg/wp-content/uploads/2014/06/BPS300-Corporate-

Governance.pdf>. 

https://www.acquisition-international.com/2015-structuring-success-corporate-governance-within-papua-new-guinea/
https://www.acquisition-international.com/2015-structuring-success-corporate-governance-within-papua-new-guinea/
https://www.bankpng.gov.pg/wp-content/uploads/2014/06/BPS300-Corporate-Governance.pdf%3c
https://www.bankpng.gov.pg/wp-content/uploads/2014/06/BPS300-Corporate-Governance.pdf%3c
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frameworks. The board also must receive regular reports on the operation and financial 

condition of the company and its compliance with policy and procedures. 

Board Composition. The board must have a majority of independent or non-executive 

directors, with the chairperson preferably an independent director.  

Skills, Qualifications, and Effectiveness. The board must ensure that directors and senior 

management are qualified and possess the necessary skills and experience needed for 

the prudent management of the company. To make an effective contribution to board 

deliberations, the directors must have the skills and knowledge to understand financial 

risk and prudent obligation. The chairperson plays a crucial role in the proper 

functioning of the board and must demonstrate strong leadership and independence. 

Audit Arrangements. There must be an independent and adequately resourced audit 

function. Further, if an external audit is required, the auditor must be independent, and 

there must be no conflict of interest to compromise the independence of the auditor.990 

PNG’s Companies Act 1997 also provides for the duty of directors as well as the 

underlying law991 and penalties applicable. The Act spells out the duties of directors and 

the penalty provisions if directors are in breach of these duties. Since there is no single 

document such as a code to establish a standard of corporate governance practice in 

PNG, the Act must be relied on regarding the duties of directors. The basic duties of 

directors, such as the duty to act with care and in good faith, are provided for by the 

Act. A breach of these duties will result in a monetary fine or even imprisonment. The 

duties and penalty provisions are outlined in Table 9 below. 

Table 9 Corporate Governance Practices in the Companies Act 1997 of PNG 

DUTIES OF DIRECTORS992 

Duty  Content  Penalties 

1. To exercise powers or 

perform duties with 

care, diligence, and 

skill (s115(1)). 

Based on how a 

reasonable person in the 

circumstances would act. 

A fine not exceeding K50,000 or 

imprisonment for a term not exceeding two 

years, or both. 

 
990  Ibid 837. 
991  Underlying law is made up of customary law and the principles of equity and trust and is provided 

under section 9 of the PNG Constitution. 
992  Peter Taimre and Francois Blanchet, ‘A Comparison of Directors Duty in PNG and Australia’ 

(Mondaq, 2016) <https://www.mondaq.com/australia/directors-and-officers/554804/a-comparison-of-

directors39-duties-in-png-and-australia>. 

https://www.mondaq.com/australia/directors-and-officers/554804/a-comparison-of-directors39-duties-in-png-and-australia%3c
https://www.mondaq.com/australia/directors-and-officers/554804/a-comparison-of-directors39-duties-in-png-and-australia%3c
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2. To act in good faith 

and in the best 

interests of the 

company (s112). 

Acting in the best 

interests of the company 

and only in pursuit of a 

proper purpose. 

A fine not exceeding K200,000 or 

imprisonment for a term not exceeding five 

years, or both. 

EQUIVALENT DUTY IN UNDERLYING LAW 

3. Not to disclose any 

information or make 

use of or act on any 

information if such 

information would not 

be available to you if 

you were not a 

director of the 

company (s123). 

If the director has 

information that would 

not otherwise be 

available, they must not 

disclose the same to any 

person or make use of or 

act on the information. 

A fine not exceeding K200,000 or 

imprisonment for a term not exceeding five 

years, or both. 

4. To prevent insolvent 

trading (s348). 

A director cannot take on 

a debt that will, or they 

reasonably suspect, will 

make them insolvent, or 

when they are insolvent. 

A fine not exceeding K10,000. 

The director (or former director) may be liable 

for the loss suffered by a person in relation to 

a debt owed by the company. 

5. Disclosure (s118) A director interested in a 

transaction or proposed 

transaction with the 

company must cause this 

to be entered in the 

interests register and 

notify the other directors. 

May be liable to a fine not exceeding 

K10,000.00. 

6. To disclose any 

acquisition or 

disposition of a 

relevant interest in 

shares issued by the 

company (s126). 

A director who acquires 

or disposes of a relevant 

interest in shares issued 

by the company shall 

notify the board in the 

way provided for in this 

section. 

A fine not exceeding K10,000.00. 

7. Not to engage in 

insider dealing (s127). 

A director in possession 

of information material 

to the value of securities 

of the company or a 

related company cannot 

acquire or dispose of the 

same unless the 

consideration is the fair 

value. 

A fine not exceeding K200,000.00 or 

imprisonment for a term not exceeding five 

years, or both. 

8. To supervise the share 

register (s 70) 

 A fine not exceeding K10,000.00. 
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9. To comply with the 

Companies Act 1997 

and the company’s 

constitution (s114(1)). 

A director shall not act 

or agree to the company 

acting in a manner that 

contravenes the Act or 

its constitution. 

A fine not exceeding K10,000.00. 

8.8 Conclusion 

Corporate governance principles are important and have been the subject of many 

publications by the OECD, the World Bank, and national institutions such as banks and 

securities commissions. An international organisation such as the OECD has tailored its 

corporate governance principles for developing countries, such as PNG. Although these 

studies do not seek mandatory compliance by countries, there are a lot of advantages in 

structuring corporate governance practices in conformity with these issued standards.  

These standards have been tested in benchmarking jurisdictions, and their 

implementation, although not perfect, has yielded encouraging results. The domestic 

corporate governance setting in PNG is not exhaustive, and there is limited development 

in corporate governance. For instance, if the OECD and other principles talk about 

limiting political control, they are, in a way, proposing a solution. If the Prime Minister 

is the sole shareholder and sits at the head of the NEC, which appoints directors to 

KPHL and KMHL, there is direct political interference. PNG’s corporate governance 

practices must improve to identify obvious flaws in the corporate governance of SOEs. 

Measuring PNG’s corporate governance against the international best practices as 

provided above indicates where PNG’s corporate governance problems are. This 

provides a scope in addressing the main research question and introducing reforms in 

chapter nine of the thesis. Using improved corporate governance for SOEs as a starting 

point, the country can investigate other measures, such as the adoption of governance 

codes so that there is a domestic reference point. For SOEs, although their specific 

legislation provides for corporate governance, it has yielded unsatisfactory results, and 

the institutions’ profitability and efficiency are lacking. Even with the availability of 

domestic and international corporate governance principles, it all boils down to their 

application in PNG. Regardless of their achievements in other countries’ governance, 

the principles must be measured on their achievements in PNG. The task now is to 

ensure corporate governance in PNG develops in line with international standards and is 
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applied in PNG. This should be supplemented by stringent rules and regulations, and 

institutions ensuring that these rules and regulations are complied with. 

Chapter eight in setting out the international best practices measures the corporate 

governance structure of KMHL and KPHL. This means that the model suggested in 

chapter nine will draw from the application of the criterion explained in chapter eight. 

The OECD principles are big on maintaining an effective corporate governance 

principle based on transparency, efficiency and oversight and disclosure. The structure 

of KMHL and KPHL unfortunately is not transparent, there is excessive political 

control and minimum oversight is provided by accountability institutions. 

The World Bank's principles of corporate governance emphasise transparency, 

accountability, fairness, and responsibility. There is no transparency in the PNG system 

if the office of the Prime Minister is the sole trustee for KMHL and KPHL and also 

appoints board members as the chair of the NEC. The ASX principles give importance 

to oversight, board independence and adequate reporting. SOEs in PNG are affected by 

political appointments and influence on their board. 

The domestic corporate governance practices of PNG call for board oversight, audits 

and the importance of independent directors. There is a need to ensure that the boards of 

KMHL and KPHL are dominated by independent directors and there is adequate 

oversight of the management. The company law legislation calls for directors to ensure 

they perform their fiduciary duties. 

In the next chapter, these defects as highlighted will be addressed and a new model 

suggested for implementation in PNG. 

  



 | P a g e  

 

 

213 

CHAPTER NINE: A REVISED MODEL FOR REFORM: A NEW DEAL 

9.1 Introduction 

After examining the corporate structures of KMHL and KPHL and identifying the 

defects, this chapter proposes necessary reforms. It introduces for implementation an 

overarching model termed the ‘new deal’. The model draws heavily on benchmarking 

countries in two different spectrums: developed countries (New Zealand, Australia, 

Singapore) and developing countries (Tonga and Jamaica). The reasons these countries 

were chosen are also given. The new model embraces accountability and transparency 

and bases itself on the Constitution of PNG. For the model to be effective, the 

institutional structures and the corporate governance structures need to be reformed 

simultaneously. The chapter begins by setting the criteria used for the comparative 

work. The institutional development is then examined, followed by the need to improve 

corporate governance. The chapter concludes by introducing the new model and its 

organisational setup and justifying its creation. 

9.2 Comparative Jurisdictions 

The comparative aspect of this thesis examines practices that seek to eliminate political 

control, provide clear commercial objectives, and ensure profitability in SOEs. New 

Zealand, Australia, and Singapore will serve as benchmarking countries because of (i) 

the relevance of their reform experience; and (ii) the perceived success of their SOE 

portfolios, the structure of which many countries have sought to emulate.993 Jamaica 

and Tonga are developing countries that can provide direction in terms of successful 

SOE reforms and can aid PNG’s efforts to improve its corporate governance for SOEs. 

The reason Jamaica and Tonga were chosen is that in 2016, the ADB chose them, out of 

the many developing countries, as benchmarks for a review of SOEs. The ADB 

identified four key areas to be reviewed: SOE legislation, governance rules, monitoring 

techniques, and transparency.994 

 
993  Asian Development Bank, Benchmarking the Performance of State-Owned Enterprises in Island 

Countries (ADB Report, 2016) 1. 
994  These four pillars are used by the Asian Development Bank consistently to monitor corporate 

governance performance of countries in the Pacific Region. 
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9.3 Benchmarking Developed Countries 

The justification for using benchmarking countries is that these countries are leaders in 

terms of corporate governance principles and their effective application. Other factors 

such as economic capabilities and social and political institutions may not be on equal 

footing with PNG, but the reforms these countries have gone through to improve their 

corporate governance will be useful in the PNG context. Developing countries that are 

used in this comparative aspect are equal in terms of development pillars with PNG; 

however, certain policy, business, and legal decisions undertaken have demonstrated 

improved performance of corporate governance practices. 

In the 1980s, New Zealand underwent significant government reform to increase 

efficiency and effectiveness within the public sector.995 Specifically, New Zealand’s 

reforms involved market deregulation, with express profit-making requirements 

imposed on SOEs, resulting in accountability for both competitive services and 

commercial results. The New Zealand State Owned Enterprises Act 1986 was 

fundamental in providing the legislative basis for these radical reforms.996 Similarly, in 

Queensland the Government Owned Corporations Act 1993 was the basis for reform.997 

In summarising the SOE reforms in New Zealand, Evans and others explain:  

The government announced a set of reform principles for trading operations 

which are encapsulated in the SOE Act of 1986. Each SOE was to function 

as a business. Management was to have standard commercial objectives, 

subject to the caveat that a Statement of Corporate Intent had to be accepted 

by the government each year. It would set corporate policy for the ensuing 

two years and other matters to do with facilitating monitoring. The Act 

provided for a Board of Directors accountable to the minister of finance, and 

another minister who would hold the shares.998 

In Australia, the objectives of public sector reform were to promote a culture of 

performance; and to make the public sector more responsive to the needs of the 
 

995  Richard Mulgan, ‘The Processes of Public Accountability’ 56(1) Australian Journal of Public 

Administration (1997) 25–36. 
996  Ljiljana Erakovic and Marie Wilson, ‘The Interaction of Market and Technology in Radical 

Transformation: The Case of Telecom New Zealand’ (2006) 19(5) International Journal of Public 

Sector Management 468–489. 
997  Andrew Arkell, ‘Working in the Twilight Zone: Government Owned Corporations, Commercial 

Activity, Regulation and Risk Management Systems’ (2003) 55(2) Keeping Good Companies 75–77. 
998  Lewis Evans et al, ‘Economic Reform in New Zealand 1984–95: The Pursuit of Efficiency’ (1996) 

34(4) Journal of Economic Literature 1856–1902. 
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government by increasing the organisations’ accountability, promoting efficiency and 

effectiveness, and introducing participative decision-making.999 The Queensland 

reforms of government-owned corporations (GOCs) were provided for by the 

Government Owned Corporations Act 1993, which can be traced to similar legislation 

enacted in New Zealand in 1986 and New South Wales three years later.1000 In his 

deliberation on the provisions of the GOC Act, Skeel claims:  

The GOC Act arguably puts much more emphasis on the importance of 

operating GOCs like private firms. Under the Act, each firm has two voting 

shareholders: the Treasurer and the minister of the relevant portfolio 

department. GOCs are run by a board of directors. The Governor in Council 

has the power not only to appoint all the directors but also to remove any or 

all of the directors at any time. To facilitate shareholder oversight, the board 

of directors are required to draft a Statement of Corporate Intent (SMI) on an 

annual basis. The SMI provides a detailed roadmap of the firm’s financial 

condition, prognosis, and business plans. The GOC Act also authorises 

governmental shareholders to issue formal directives specifying what the 

firm must or cannot do.1001 

Singapore also serves as a good example of competent corporate governance of SOEs. 

Much of Singapore’s impressive economic performance has been attributed to the 

efforts of SOEs from the 1960s to the 1990s.1002 Unlike the SOEs in some Asian 

countries, there is far less political interference by the Singaporean Government in the 

SOEs because the SOES are commercially-run with a view to long-term profit 

maximisation.1003 SOEs in Singapore are financially strong and well-managed with 

 
999  Zahirul Hoque and Jodie Moll, ‘Implications for Accounting, Accountability and Performance of 

State-Owned Enterprise: An Australian Perspective’ (2001) 4(14) The International Journal of Public 

Sector Management 304–326. 
1000  Roger Wettenhall, ‘Corporations and Corporatisation: An Administrative Perspective’ (1995) 6 

Public Law Review 7. 
1001  David A Skeel Jr, ‘Virtual Privatisation: Governance Reforms for Government-Owned Firms’ (2002) 

2(1) Journal of Corporate Law Studies 82–109. 
1002  Dawn Chow, Yi Lin and Youngho Change, ‘State-Owned Enterprises in Singapore: Performance and 

Policy Recommendations’ in Farhad Taghizadeh-Hesary, Naoyuki Yoshino, Chul Ju Kim and 

Kunmin Kim (eds) in Reforming State-Owned Enterprises in Asia: Challenges and Solutions 

(Springer, 2021) 277. 
1003  Cheng-Han, Dan W Puchniak and Umakanth Varottil, ‘State-Owned Enterprises in Singapore: 

Historical Insights into a Potential Model for Reform’ (2015) 28 Columbia Journal of Asian Law 61. 



 | P a g e  

 

 

216 

good disclosure practices.1004 Independent directors are also well used in the 

management of SOEs in Singapore.1005 

Developing countries have also undertaken reforms to elevate the efficiency and 

effectiveness of their SOEs. In this thesis, the countries of Tonga and Jamaica are used 

as benchmarking countries to draw from in aiding reforms in PNG. Tonga is a kingdom 

in the South Pacific1006 and the only island country to escape formal colonisation during 

the period of European expansion.1007 The Tongan Constitution confers absolute powers 

on the monarch, and some powers are exercised by its Legislative Assembly.1008 In 

terms of reform, Tonga pursues public sector reform as a start to establishing a 

competitive environment in which better growth performance can be achieved.1009 

SOEs in Tonga are regulated by the Public Enterprises Act 2002. The government 

exercises SOE ownership oversight through this Act, which was strengthened in 2010 to 

establish a clear commercial mandate, improve accountability and reporting 

requirements, remove Ministers from boards, and establish a robust Community Service 

Obligation(CSO) framework, enhancing governance. The Minister for Public 

Enterprises is solely responsible for all SOEs, although Cabinet must be consulted on 

certain matters, such as the appointment of directors and approval of CSOs.1010 

Jamaica is a country in the Caribbean that has adopted and adapted the Westminster 

parliamentary system of representative democracy.1011 Its SOEs have faced problems 

over the years. A detailed study by Sampson concluded that SOEs in Jamaica have been 

affected by: 

 
1004  Ernest Lim, Sustainability and Corporate Mechanism in Asia (Cambridge University Press, 2020) 46. 
1005  Didier Cossin, High Performance Boards: Improving and Energising Your Governance (Wiley, 2020) 

206. 
1006  Elizabeth Both, ‘Power and Rank in the Kingdom of Tonga’ (1981) 90(1) The Journal of Polynesian 

Journal 7–81. 
1007  Stephanie Lawson, ‘Tradition versus Democracy in the Kingdom of Tonga’ (Discussion Paper No 13 

of 1994, Australian National University,1994) 
1008  Guy Powles, ‘Testing Tradition in Tonga: Approaches to Constitutional Change’ (2007) 13 Revue 

Juridique Polynésienne 111–142. 
1009  Te’o I.J Fairbairn, ‘The Tongan Economy: Recent Performance and Future Challenges’ (1998) 13(1) 

Pacific Economic Bulletin 18–35. 
1010  Pacific State-Owned Enterprise (Web Page) <State Owned Enterprises – Tonga (pacificsoe.org)>. 
1011  Damion Keith Blake, ‘Direct Democracy and the New Paradigm of Democratic Politics in Jamaica’ 

(2004) 53(4) Social and Economic Studies 163–190. 

http://www.pacificsoe.org/tonga/state-owned-enterprises/
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• the failure of successive governments to separate political decision-making 

from the economic management of enterprises to establish clear decisions 

regarding the main policy objectives of public enterprise. 

• the appointment of the board chairperson and board members is based on 

party affiliation rather than competence and expertise. 

• public enterprises not being expected to provide financial reports. 

• poor customer service. 

• public ownership insulates enterprises from effective monitoring.1012 

To improve its SOEs, Jamaica undertook several reforms in the 1990s. The success of 

the reforms has been credited to:1013 

• important ideology by the ruling party on economic reform and privatisation; 

• creation of an entrepreneurial culture and increased commercial activities; 

• informed opinion shifting on divestment issues, increasing the credibility of the 

private sector and minimising the role of the state in favour of privatisation.1014 

9.3.1 SOE Legislation 

The New Zealand structure of SOEs is used as a benchmark because the reforms of the 

1980s ushered in an effective structure. The main aims of SOEs are to be successful and 

profitable with a clear separation between the government and the SOE.1015 Palmer 

proposes:  

The State-Owned Enterprises Act 1986 (SOEs Act) is one of the most 

significant pieces of legislation of the Fourth Labour Government’s first 

term of office. The policy enacted has effected change in New Zealand’s 

constitutional and business arrangements.1016  

 
1012  Cezley I Sampson, ‘Jamaica Public Enterprise Reforms’ in Michele Garrity and Louis Picard (eds), 

Policy Reforms for Sustainable Development in the Caribbean (IOS Press, 1996) 29–31. 
1013  John Vickers and Vincent Wright, The Politics of Privatisation in Western Europe (Frank Case, 

1998) 5. 
1014  Ibid 961. 
1015  Enrique Moreno De Acevedo Sanchez, ‘State Owned Enterprise Management’ (Discussion Paper No 

IDB-454, June 2016). 
1016  Ibid 760. 
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Phang speaks of New Zealand’s public sector reforms starting with the passage of the 

State-Owned Enterprises Act 1986, which: 

provided the means to corporatise and eventually privatise the market 

activities of the government. Key components of this new model include a 

clear identification and separation of the roles of ministers, boards, and 

managers, and a reporting of actual performance against planned 

objectives.1017 

In a more recent study, Hoque claims: 

The State-Owned Enterprises Act 1986 provided for state-owned enterprises 

to be corporatised. It removed from SOEs the responsibility for non-

commercial functions and required that they operate as a successful 

business. Managers are responsible to the board of directors for achieving 

agreed performance objectives. SOEs’ financial reports and the statement of 

corporate intent must be tabled in parliament. The annual financial reports 

must comply with generally accepted accounting practices and the statement 

of corporate intent identify an SOE’s objective and scope of activities, 

accounting policies, performance targets and shareholding structure.1018 

In Queensland, the GOC Act can be traced back to New Zealand.1019 It was enacted to 

introduce a commercial focus to Queensland’s government-owned businesses, which 

had incurred losses. Within the policy context of economic rationalism, ongoing losses 

could no longer be sustained — reform was the government’s endeavour to make these 

sectors efficient and competitive.1020 The objectives of corporatisation were to improve 

Queensland’s overall economic performance and the government’s ability to achieve its 

social objectives by improving the efficiency and effectiveness and accountability of 

GOCs.1021 The government’s corporatisation framework is characterised by four key 

principles:1022  

 
1017  Meaw-Fong Phang, ‘Outputs and Performance Measures a Case Study of Two New Zealand Public 

Sector Organisations’ (Master’s Thesis, University of Canterbury, 2006) 6. 
1018  Zahirul Hoque, Public Sector Reform and Performance Management in Developed Economies: 

Outcome-Based Approaches in Practice (Taylor and Francis, 2020). 
1019  Michael J Whincop, From Bureaucracy to Business Enterprise: Legal and Policy Issues in the 

Transformation of Government Services (Taylor and Francis, 2017).  
1020  Shu-Ling Chen and Sophia Everett, ‘The Dynamics of Port Reform: Different Contexts, Similar 

Strategies’ (2014) 41(3) Maritime Policy and Management 288–301, 296. 
1021  Government Owned Corporations Act 1993 s14. 
1022  Ibid s16. 
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clear and non-conflicting objectives and specific performance targets  

management autonomy, authority, and responsibility  

strict accountability for performance 

competitive neutrality with the private sector, and any special advantages or 

disadvantages because of public ownership removed, minimised, or made 

apparent. 

In Singapore, Temasek Holdings has a peculiar legislative setting. Temasek is 

incorporated under the Singapore Companies Act 1974.1023 Temasek Holdings’ 

investment company is not a listed entity but has played a role as an investor in large 

Singapore-based corporates and is a dividend-paying corporation to its shareholders; 

Singapore’s Ministry of Finance is a body corporate under Singapore’s Minister for 

Finance (Incorporation) Act 1959 (Chapter 183).1024 In 1991, the Singaporean 

Constitution was revised and Temasek was designated as a Fifth Schedule Company.1025 

This means, in addition to the usual corporate structure, Temasek has two unique 

features: the approval of the President of Singapore is required before taking certain 

actions, such as the appointment and removal of directors and key managers, and the 

financial statements of the Government Investment Corporation are audited by the 

Government of Singapore’s Auditor-General.1026 

Another feature of Temasek that can be useful to PNG is the added legislative 

protection of the relationship between the government and SOEs. The interaction 

between the Singapore Government and government-linked companies has also been 

constitutionalised, as the country’s Constitution is the only one in the world that 

provides detailed provisions about the President’s supervisory powers over these firms 

and the auditing procedures required.1027 The outcome of such institutional and 

 
1023  Gawdat Bahgat and Xu Yi Chong, The Political Economy of Sovereign Wealth Funds (Palgrave 

Macmillan, 2010) 51. See Kent E Clader, Singapore: Smart City, Smart State (Brookings Institution 

Press, 2016). 
1024  Nandini Vijayaraghavan and Umesh Desai, Singapore Blue Chips, The Rewards and Risks of 

Investing in Singapore’s Largest Corporates (Word Scientific Publishing Company, 2017). 
1025  Linda Low, Development States: Relevancy, Redundancy or Reconfiguration (Nova Science 

Publishers, 2004) 172. 
1026  Mandra Shemirani, Sovereign Wealth Funds and International Political Economy (Taylor and 

Francis, 2016). 
1027  Daron Acemoglu and James Robinson, Why Nations Fail: The Origins of Power, Prosperity and 

Poverty (Crown Business, 2012). 
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constitutional design is the success of several Singaporean government-linked 

companies in competitive markets globally.1028 

9.3.2 Governance Rules 

Before examining the Temasek structure in Singapore, it must be acknowledged that 

other institutional factors have played a role in Temasek’s success. The big question is 

whether the Temasek model can be scaled up and transplanted into a very different 

institutional and cultural environment. This is relevant for any country seeking to 

emulate Singapore’s approach.1029 To directly transplant the corporate governance 

model to PNG would not be possible. However, as a benchmark country, it offers 

lessons to PNG in terms of how to restructure its corporate governance practices as well 

as elevate PNG’s institutional structures. According to Chen: 

three main factors may contribute to what Temasek is today: strong public 

governance to support self-regulation, foreign investment and competition, 

and the state’s desire to be a market leader. These factors will help to 

determine whether the Temasek model can be transplanted elsewhere or is a 

special creature of Singapore that is unlikely to survive outside the confines 

of this city-state.1030 

The Temasek structure is also of interest because Temasek is one of the most profitable 

SOEs worldwide, with a vast financial portfolio domestically and internationally.1031 In 

Singapore, no special law regulates Temasek or the companies it controls. Thus, the 

composition of the board is left to company law to decide.1032 Almost every metric for 

corporate governance points to Temasek and its government-linked companies being 

 
1028  Weitseng Chen, ‘Same Bed, Different Dreams: Constitutionalism and Legality in Asian Hybrid 

Regimes’ in Philipp Dann, Michale Riegner and Maxim Bonnemann (eds), The Global South and 

Comparative Constitutional Law (Oxford University Press, 2020) 261. 
1029  Curtis J Milhaupt and Mariana Pargendler, ‘Governance Challenges of Listed State-Owned 

Enterprises around the World: National Experiences and a Framework for Reform’ (2017) Vol 50 

Cornell International Law Journal 524. 
1030  Christopher Chen, ‘Solving the Puzzle of Corporate Governance of State-Owned Enterprises: The 

Path of the Temasek Model in Singapore and Lessons for China’ (2016) 36 Northwest Journal of 

International Law and Business 362. 
1031  Wilson Ng, ‘The Evolution of Sovereign Wealth Funds: Singapore’s Temasek Holdings’ (2010) 

18(1) Journal of Financial Regulation and Compliance 6–14. 
1032  Ibid 977. 
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extremely successful. Temasek’s initial portfolio was worth $354 million in 1974 and 

had grown to $215 billion by March 2013.1033 

9.3.3 Monitoring Techniques 

In New Zealand, to eliminate political control and manipulation while promoting 

accountability, two government Ministers serve as shareholders. The State-Owned 

Enterprises Act 1986 provides for two shareholding Ministers, with the second being 

the ‘executive’ shareholder for day-to-day overview.1034 The Minister for Finance holds 

half the shares in all SOEs and another Minister appointed by Cabinet holds the other 

half.1035 An SOE’s primary objective is to operate as a successful business, and this is 

communicated through the statement of corporate intent (SCI).1036 Section 14(3) of the 

above Act provides for the SCI, which lists the objectives of SOEs, shareholding, 

nature, scope, accounting policies, performance targets, and statement of principles. 

The reforms in New Zealand resulted in dramatic improvements in customer service, 

lower prices, and higher returns to shareholders. New Zealand SOEs in postal services 

turned a NZD38 million loss into a NZD43 million profit; rail freight’s NZD77 million 

losses became a NZD41 million profit, and coal industry output increased.1037 In terms 

of reporting, the most substantive documents required to be laid before the House of 

Representatives are the SCI, the annual report, the financial accounts, the auditor’s 

report, and the half-yearly reports.1038 

The New Zealand structure has been adopted in different states of Australia.1039 In 

Queensland, the two-shareholding-ministers concept is grounded in the GOC Act. In his 

analysis of the legal framework of the GOC Act, McDonough articulates: 

Under the corporatisation model in Queensland, each GOC has a board of 

directors and at least two shareholders. One of those shareholders is the 

 
1033  Dan W Puchniak and Luh Luh Lan, ‘Independent Directors in Singapore’ in Dan Puchniak, Harald 

Baum, Luke Nottage(eds), Independent Directors in Asia: A Historical, Contextual and Comparative 

Approach (Cambridge University Press, 2017) 335. 
1034  Corporate Governance in New Zealand Government-Owned Companies: A Stock-Take (Web Page) 

<https://www.boardroompractice.co.nz/files/96/file/NZ-govt-owned-companies-pdf >.  
1035  Ibid 739. 
1036  Murray J Horn, ‘The Political Economy of Public Administration’ (1995) Cambridge University 

Press. 
1037  Ibid 789. 
1038  Ibid 1065. 
1039  Shaun Goldfinch and Vanessa Roberts, ‘New Public Management and Public Sector Reform in 

Victoria and New Zealand: Policy Transfer, Elite Networks and Legislative Copying’ (2013) 59(1) 

Australian Journal of Politics and History. 
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State Treasurer and the other is normally the relevant state portfolio 

Minister. Those Ministers hold their shares in trust on behalf of the State.1040 

Section 27 of the GOC Act provides for the SCI. Section 17 reads: 

1. Under corporatisation, the key objectives of a GOC are to be 

commercially successful in the conduct of its activities and efficient in 

the delivery of its community service obligations. 

2. The commercial success and efficiency of a GOC are to be measured 

against its financial and non-financial performance targets. 

Queensland GOCs are subject to rigorous performance management and a reporting 

framework that establishes a clear line of sight from the Queensland public, the ultimate 

owners of the GOCs, through to the performance management and reporting process.1041 

9.3.4 Transparency 

An important concept that features prominently in corporate governance reforms is the 

appointment of independent directors. After the collapse of UK corporate governance in 

the 1980s, UK authorities commissioned Sir Adrian Cadbury to investigate the 

corporate governance practices of UK companies. The objective of the study was to 

suggest improvements to current practices and to restore investor confidence.1042 As 

noted in the Cadbury report (sections 4.4 to 4.6), independent directors are important 

because they review the performance of the board and the executives and secondly, they 

lead when there are potential conflicts of interest.1043 

Drawing from the Cadbury report, the Bosch Committee Report (May of 1991, revised 

somewhat in 1993 and 1995) recommended that Australian listed companies should 

have: 

boards mainly consisting of non-executive directors, of whom a majority should 

be independent directors; and 

 
1040  Darryl D McDonough, ‘Corporate Governance and Government Owned Corporations in Queensland’ 

(1998) 10(2) Bond Law Review 272. 
1041  Tahnee Booth and Adrian Noon, ‘Corporatisation in Australia: A Queensland Perspective’ in David 

Mayes and John Farrah (eds), Globalisation, the Global Financial Crisis and the State (Edward Elgar 

Publishing, 2013) 272–293. 
1042  Albie Brooks, Judy Oliver, and Angelo Veljanovski, ‘The Role of the Independent Director: 

Evidence from a Survey of Independent Directors in Australia’ (2019) 19(3) Australian Accounting 

Review 161–177. 
1043  Adrian Cadbury, Committee on Financial Aspects of Corporate Governance (Report,1992).  
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audit, remuneration, and nomination committees, each with mainly independent 

directors.1044 

The above guidelines suggest best practice regarding board composition is at least to 

have mostly independent directors.1045 The main argument in favour of having 

independent directors has been that companies with disparate shareholdings perform 

better.1046 A lot of features have been attributed to independent directors in Australia. 

Benkel and others suggest, ‘the monitoring role is likely to be the province of 

independent directors’1047 as prior research has found that boards that mostly comprise 

independent directors are more effective monitors.1048 In 2008, Nowak and McCabe 

studied the roles of independent directors in Australian publicly listed companies by 

interviewing 30 directors. The study concluded that ‘most non-executive directors 

(NEDs) on the board would provide a safeguard for a balance of power or management 

relationship’.1049 

According to a paper by the Australian Audit Office on Government Business 

Enterprises, ‘for Boards to perform effectively, it is also important that the Board has a 

substantial degree of independence from management.1050 Accordingly, the board 

should be composed mostly of independent directors. A survey of independent directors 

of the top 200 ASX-listed companies in Australia in 1999 established that the key 

responsibilities of independent directors were to oversee management stewardship of 

the company and to provide support for strategic development.1051 Writing on 

Government Business Enterprises, McDonough suggests: 

The centrepiece of any corporate governance structure is the need to ensure 

that there is a proper structure for the board of directors. This necessitates 

 
1044  Working Group of Corporate Governance Practices and Conduct, Corporate Practices and Conduct 

(1st ed 1991, 2nd ed 1993, 3rd ed 1995) (Bosch Committee Report). 
1045  Ibid 854 
1046  Jean Du Plessis, James McConvil and Mirko Bagaric, Principles of Contemporary Corporate 

Governance (Cambridge University Press, 2005) 328. 
1047  Mark Benkel, Paul Mather and Alan Ramsay, ‘The Association between Corporate Governance and 

Earnings Management: The Role of Independent Directors’ (2006) 3(4) Corporate Ownership and 

Control 68. 
1048  James A Brickley and Christopher M James, ‘The Takeover Market, Corporate Bond Composition 

and Ownership Structure: The Case of Banking’ (1987) 30 Journal of Law and Economics 161–181. 
1049  Margaret Nowak and Margaret McCabe, ‘The Independent Director on the Board of Company 

Directors’ (2008) 23(6) Managerial Auditing Journal 545–566. 
1050  Australian National Audit Office, Corporate Governance in Commonwealth Companies and 

Authorities (Discussion Paper, May 1999) 10. 
1051  Ibid 986. 
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considerations relevant to the identification of appropriate non-executive 

directors, independent directors and if possible, an independent chairman 

together with the identification of structures to assist the board to undertake 

its functions.1052 

One of the main features of the Temasek corporate governance mechanism is the role of 

independent directors. They are regarded as the cornerstone of good corporate 

governance.1053 In their analysis of the use of independent directors by Temasek, 

Puchniak and Lan stipulate: 

Temasek is a private unlisted limited company and is not required to have 

independent directors. However, Temasek claims a majority of its board 

members are non-executive independent private sector, business leaders. 

Also, Temasek’s Chairman and CEO positions are held by separate people 

and Temasek’s Chairman is a non-executive director who appears to be 

independent of Temasek’s management.1054 

9.4 Benchmarking Developing Countries 

The advantage of comparative studies between developing countries in a certain 

geographical location is that many social and economic situations are similar. These 

countries also have similar problems in their institutional structures, so there is a basis 

for comparative studies.  

9.4.1 SOE Legislation 

In terms of SOE legislation, the SOE Act in Tonga represents a good balance between 

effective state oversight and the commercial independence of the SOE board. The laws 

require SOE boards to generate profits comparable with private sector firms, while the 

state’s oversight is structured and transparent. Comprehensive CSO provisions reinforce 

the SOE’s commercial mandate and provide a legitimate and non-distortionary means 

for the state to purchase social outcomes from SOEs.1055 In adopting the New Zealand 

practice, section 18 of the Public Enterprises Act 2002 provides for the statement of 

 
1052  Darryl D McDonough, ‘Corporate Governance and Governance Owned Corporation in Queensland’ 

(1998) 10(2) Bond Law Review 987. 
1053  Madhav Mehra, ‘Corporate Governance: An Alternative Model’ in Ho Khai Leong (ed), Reforming 

Corporate Governance in Southeast Asia: Economic, Politics and Regulations (ISEAS Publication, 

2005) 7. 
1054  Dan Puchniak and Luh Luh Lan, ‘Independent Directors in Singapore Puzzling Compliance 

Requiring Explanation’ (2017) 65 American Journal for Comparative Law 265. 
1055  Ibid 942. 



 | P a g e  

 

 

225 

corporate intent. In Jamaica, there has been a continuous reform of the enabling 

legislation for SOEs. The original Act, The Public Bodies Management and 

Accountability Act were passed in 2002. Amendments were made in 2010, 2011 and 

2014.1056 The latest amendment in 2014 was because the Government of Jamaica 

wanted to improve accountability, profitability, and transparency among public bodies 

to achieve a more compliant, responsive, efficient, and effective public service. It aimed 

to bring Jamaican public bodies, especially the operation and effectiveness of corporate 

boards, in line with international corporate governance best practices and emerging 

trends.1057 

9.4.2 Governance Rules 

The importance of good corporate governance has been globally recognised, evident by 

the emergence of international standards and responses to the corporate governance 

debate from all regions of the world. The enactment of new legislation and corporate 

governance codes and regulations in some countries indicates its growing 

importance.1058 In 2006, Jamaica became the first Caribbean country to have a code of 

corporate governance developed specifically for its needs.1059 Soverall, in a study of 

Jamaica’s Corporate Governance Code, concluded: 

Arising out of the failure of several indigenous banks and insurance 

companies in 1997, the Government of Jamaica (GOJ) has led the way in 

corporate governance practice. In 2001, it reformed and strengthened 

financial sector supervision by establishing the Financial Services 

Commission (FSC) as a new oversight body that supervises and regulates 

the securities industry, the insurance industry, and the private pensions 

industry. In addition, there is the Private Sector Organisation of Jamaica 

Corporate Governance Code which is like the United Kingdom Combined 

Code.1060 

Kerr explains the Jamaican Corporate Governance Codes as follows: 

 
1056  Jamaican Parliament (Web Page) <(japarliament.gov.jm)>. 
1057  Spectrum Management Authority (Web Page, 2012) <sma.gov.jm>. 
1058  Ron Sookram, ‘Corporate Governance in the Emerging Economics of the Caribbean: Peculiarities, 

Challenges, and a Future Pathway’ (2016) 9(1) The Journal of Value Based Leadership 1. 
1059  Caribbean Corporate Governance Institute, Setting the Standard in Jamaica (Web Page) 

<caribbeangovernance.org>. 
1060  Wayne Soverall, ‘CLICO’s Collapse: Poor Corporate Governance’ (2012), 2(2) American 

International Journal of Contemporary Research 172. 

https://www.japarliament.gov.jm/
https://www.sma.gov.jm/sites/default/files/publication_files/CorporateGovernanceFrameworkforPublicBodies.pdf
https://caribbeangovernance.org/PSOJ-Code-on-Corporate-Governance-(Jamaica)/
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The CG framework for public bodies of Jamaica is the first of its kind to be 

initiated by a national economy in the English-speaking Caribbean. It is 

indeed a novel innovation in its objectives in addressing specifically the 

needs of public bodies, while it is more comprehensive by far than other 

codes in scope and depth of coverage (key principles/elements and 

recommendations), methodological approach, and mode of 

implementation.1061  

To adopt the code, the terms of reference were: 

clarification of the roles and responsibilities of the board and its directors  

procedures for appointing the board of directors  

a competency framework for the selection of board members; 

a code of conduct for the board and its members  

a protocol to define relationships between management, its board, shareholders, and 

other stakeholders 

an effective monitoring arrangement for the operations of public bodies within their 

parent ministries.1062 

The governance codes adopted in Jamaica are comprehensive and contain guidelines on 

board composition, diversity and gender, and codes of ethics and social 

responsibility.1063  

9.4.3 Monitoring Techniques 

Monitoring the performance of SOEs is important. Rossiter asserts: 

the success of governance depends on the involvement of boards of 

directors, management, and internal and external auditors. Each of these 

must be effective and work together to ensure the achievement of the 

organisational strategies and objectives.1064  

 
1061  Vindel L Kerr, ‘Toward a Model Code of Corporate Governance for Public Bodies: A Case from the 

Caribbean’ (2017) 18(2) Journal of Internal Trade and Policy 82. 
1062  Government of Jamaica/Office of Cabinet, Public Sector Modernisation Division: Clarifying the 

Corporate Governance for Public Bodies (RFP 2006/POO6, September 2009), Section IV, 22: Scope 

of Work 4.1. 
1063  Ibid 53. 
1064  C Rossiter, ‘How Internal Audit Adds Value to the Governance Process’ Knowledge Leader (2011).  
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Section 24 of the Public Enterprises Act 2002 in Tonga provides for an audit by the 

Auditor-General’s office. Over the years, the Auditor-General in Jamaica has unearthed 

numerous weaknesses and deficiencies relating to poor governance in the various 

government ministries, departments, and agencies. 1065 

9.4.4 Transparency 

In Tonga, SOEs are required to publish copies or summaries of their planning 

documents and annual reports in local newspapers. The responsible Minister negotiates 

the SCI with SOE boards, which provides a good practice mechanism for the state (as 

the owner) to influence the direction and hold boards to account without undermining 

commercial independence.1066 

The public sector in Jamaica has also spearheaded the effort to ensure transparency and 

accountability, following the lead of private sector governance. Three notable efforts are 

the Public Bodies Management and Accountability Act 2001, the Corporate Governance 

Framework for Public Bodies in Jamaica, and the Contractor-General Act 1983. 

Jamaica’s recent introduction of whistleblowing legislation (the Protected Disclosures 

Act 2011) reflects a concerted effort to combat corruption. This legislation should go a 

long way towards building a new corporate culture and deterring both private and public 

sector companies from engaging in immoral or criminal activity to the detriment of 

stakeholders.1067 

9.5 Possible Reforms 

The thesis adopts a broad approach to examining governance and treats corporate 

governance as a subset of governance. After much discussion thus far, it is time to bring 

together all the ideas relating to governance to suggest reforms. In proposing reforms, 

the thesis takes the overarching view that to improve governance the state should play a 

pivotal role rather than leave it to market forces. While the Temasek model appears 

ideal in that it favours market forces to improve corporate governance,1068 with the 

small size of the PNG market, market-influenced reforms would be impossible to 

 
1065  Auditor-General of Jamaica, Special Audit Report, 2011 

<http://www.auditorgeneral.gov.jm/files/u5/INSPORTS_Special_Audit_Report.pdf>. 
1066  Ibid 942. 
1067  Suzanne Cecile Ffolkes-Goldson, ‘Corporate Governance as a Mechanism for the Deterrence of 

Economic Crimes in the Commonwealth Caribbean’ (2015) 22(3) Journal of Financial Crime 350. 
1068  Haque M Shamsul, ‘Governance and Bureaucracy in Singapore: Contemporary Reforms and 

Implications’ (2004) 25(2) International Political Science Review 227–240. 
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achieve.1069 Temasek works in Singapore because the country places a strong emphasis 

on maintaining a sound financial system and has progressively improved public 

oversight and supervisory capability over the system.1070 But the Temasek model cannot 

be easily transplanted to other jurisdictions.1071 That is why in PNG the state and state 

institutions must be the centrepiece for reforms.1072 PNG can also draw important 

lessons from the corporate governance practices of Australia and New Zealand and 

other developing countries. This is because SOE legislation is the key component 

driving SOE reforms — such as NZ’s State-Owned Enterprises Act 1986. Commenting 

on whether the NZ reforms can be adopted in developing countries, Bale and Dale 

explain: 

The lesson for other countries is clear. Basing reforms on an analytically 

rigorous conceptual framework appropriate for the jurisdiction concerned 

and having the framework applied to the entire public sector is likely to 

significantly improve the chances that the reform will be successful. 

Transplanting the system and structures in one country unchanged in another 

is seldom possible because the efficacy of a system depends so much on the 

complementary structures. At the same time, countries commonly study and 

adapt systems and structures from other countries to fit their circumstance. If 

developing countries must adopt the reform agenda to their own 

circumstances, policymakers can learn from what may well be a best 

practice and draw lessons and principles from New Zealand’s 

experience.1073  

The thesis understands the above argument.NZ in the 1980’s was a pioneer reformer 

following the concepts provided by IMF, World Bank etc... That is why the functional 

comparison is used.PNG cannot adopt the entire New Zealand structure as it is but can 

adopt areas that would be functional in PNG. For instance, concepts such as the 

 
1069  Ibid 194. 
1070  Manuel F Montes, ‘Tokyo, Hong Kong and Singapore as Competing Financial Centres’ in Gordon de 

Brouwer and Wisarn Papphavesa (eds), Asia-Pacific Financial Deregulation (Routledge, 2002) 167–

186.  
1071  Ibid 1050. 
1072  Andrew L Axline, ‘Reforming Decentralisation and Sub-National Fiscal Policy in Papua New 

Guinea’ (Paper Prepared for Presentation at the Workshop in Workshop Location: Port Moresby, Vol 

28, 2008) 30. 
1073  Malcolm Bale and Tony Dale, ‘Public Sector Reform in New Zealand and Its Relevance to 

Developing Countries’ (1998) 13(1) The World Bank Research Observer 115. 
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statement of corporate intent.There is functionality in this adoption because it has 

worked in other developing countries and can be adopted in PNG. 

9.5.1 Improving PNG’s Institutional Structures 

For corporate governance reforms to be effective, institutional structures must also be 

strengthened to improve SOEs. The concept of the state, resource laws, corruption, and 

a stable party system are some of the issues that need addressing to provide a stable 

platform for SOE reforms. 

9.5.1.1 Improving the Concept of the State 

The PNG state differs from the traditional concept of the Crown. The PNG Constitution 

declares that all power belongs to the people. That means that the state in PNG draws its 

sovereignty and validity from the people of PNG. This thesis has provided sufficient 

literature to show that resource revenue is not improving people’s basic living standards 

in PNG. This creates a confusing scenario where the people who give the state its 

sovereignty are not receiving the benefits derived from the minerals and petroleum 

owned by the state. With the minimal benefits received, customary landowners, lose the 

rights to their land because resource extraction occupies vast tracts of land. Direct 

ownership of minerals and petroleum by customary landowners, on the other hand, 

gives them increased rights to make decisions on their land with the hope of increased 

benefits. This can be done with a nationalistic government that restores natural resource 

rights to the people. Or the people can take matters into their own hands and challenge 

the legislation that vests ownership of minerals and petroleum in the state. 

9.5.1.2 Improving Accountability and Oversight Agencies to Address Corruption 

There is a need to improve governance institutions in PNG in line with corporate 

governance practices. A contributing factor to the non-performance of SOEs in PNG is 

corruption and many view corruption in PNG as acute.1074 Feeny and Clarke claim that 

‘corruption is also an important element of governance in PNG. Corruption is endemic 

and happens at all levels of government and public sector organisations’.1075 Corruption 

 
1074  Maxine Pitts, ‘Crime and Corruption–Does Papua New Guinea Have the Capacity to Control It?’ 

(2001) 16(2) Pacific Economic Bulletin 127–134. 
1075  Simon Feeny and Mathew Clarke, The Millennium Development Goals and beyond: International 

Assistance to the Asia-Pacific (Palgrave Macmillan, 2019) 91. 
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in PNG is regarded as a governance issue closely linked to the failure of institutions.1076 

Transparency International has ranked PNG 142nd out of 180 of the most corrupt 

countries worldwide.1077 It was during the 1990s that nepotism and corruption became 

most noticeable.1078 Windybank and Manning summarise the effects of corruption: 

Declining living standards have been accompanied by a severe and 

prolonged degradation of public institutions. Corruption is both ‘systemic 

and systematic’, as former Prime Minister Sir Mekere Morauta puts it —

systemic because it has invaded the whole process of policymaking and 

decision-making, and systematic because it is organised and often highly 

sophisticated. Nepotism is entrenched at the highest levels. The arbitrary 

appointment of clan members or political cronies to public office, regardless 

of merit, has politicised and destabilised the bureaucracy and state-owned 

enterprises, most of which are running at a huge loss.1079 

Corruption has adverse consequences on the performance of SOEs in PNG.1080 Walton 

states, ‘corruption and mismanagement are evident in underperforming state-

owned enterprises’,1081 while Logan and Suwamaru argue that ‘one of PNG’s most 

persistent and visible political problems is corruption.1082 The way forward would be to 

increase institutional capacity to adopt a zero-tolerance-to-corruption policy. Ezebilo 

and others reiterate: 

Corruption in the public institutions of developing countries such as PNG 

can be tackled by implementing strategies that promote zero-tolerance for 

corruption. These include promoting public awareness of the cost of 

corruption to the country’s economy, improvement in the quality of 

governance, and expanding the capacity of government agencies for 

 
1076  Daniel Gbetnkom, ‘Corruption and Small and Medium Sized Enterprise Growth in Cameroon’ in 

Steve Kayizzi-Mugerwa, Abebe Shimeles, Angela Lusigi and Ahmed Moummi (eds), Inclusive 

Growth in Africa: Polices, Practice and Lessons Learnt (Routledge, 2017) 37–58. 
1077  Transparency International, Corruption Perception Index (Web Page, 2020) <Transparency.org>. 
1078  Ibid 144. 
1079  Susan Windybank and Mike Manning, Papua New Guinea on the Brink (Centre for Independent 

Studies, 2003).  
1080  Lawrence Sause and Daniel Aloi, ‘Public Sector Reform in Papua New Guinea: Stalemate or 

Progress’ (2012) Pacific Islands Economic Bulletin 1–12. 
1081  Grant W Walton, ‘The Limitations Of Neoliberal Logic in The Anti-Corruption Industry: Lessons 

From Papua New Guinea’ (2013) 60(2) Crime, Law And Social Change 147-164..  
1082  Sarah Logan and Joseph Suwamaru, ‘Land of the Disconnected: A History of the Internet in Papua 

New Guinea’ in Gerrard Goggin and Mark McLelland (eds), The Routledge Companion to Global 

Internet Histories (Routledge, 2017) 284–295. 
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effective and efficient service delivery. Increasing the penalty for engaging 

in corrupt practices could also be considered, while people who engage in 

practices that discourage corruption should be rewarded.1083 

The Government of PNG has recently passed enabling legislation for the Independent 

Commission Against Corruption (ICAC). The Parliament voted unanimously 96–0 to 

pass the ICAC Bill, which has been several years in the making.1084 

In a study by Walton and Peiffer, they claim, ‘when Papua New Guinean respondents 

were better educated and believed that corruption would be addressed, they were more 

likely to report various types of corruption to officials.1085 The PNG Parliament has also 

passed the Whistleblower Act 2020 to protect persons who report corruption to 

authorities. This legislation, when fully implemented, will provide a better institutional 

structure to safeguard SOEs against corruption.1086 

9.5.1.3 Improving the PNG Party System and Parliamentary Politics 

In recent years, it has become increasingly accepted that one reason for Papua New 

Guinea’s economic decline is the shortcomings of its political system.1087 PNG has been 

afflicted with political instability and poor governance,1088 and political instability is 

making economic development even more difficult.1089 According to Hawksley, ‘the 

political system and political instability have affected national economic planning 

and PNG has not yet been able to realise the potential of its natural resources’.1090 One 

of the major causes of political instability in PNG is the practice of party hopping by 

 
1083  Eugene E Ezebilo, Francis Odhuno and Philip Kavan, ‘The Perceived Impact of Public Sector 

Corruption on Economic Performance of Micro, Small, and Medium Enterprises in a Developing 

Country’ (2019) 7(89) Economies 1.  
1084  Mala Darmadi, ‘PNG Parliament Unanimously Passes Bill to Set Up an Independent Commission 

against Corruption’, ABC (online at 13 November 2020) <https://www.abc.net.au/radio-

australia/programs/pacificbeat/anti-corruption-body-welcomes-passing-of-png-icac-bill/12879908>. 
1085  Grant W Walton and Caryn Peiffer, ‘The Limitations of Education for Addressing Corruption: 

Lessons from Attitudes towards Reporting in Papua New Guinea’ (Development Policy Centre 

Discussion Paper 39, 2015) 21. 
1086  Koroi Hawkins, ‘PNG Parliament Passes Whistle Blowers Bill’, Radio NZ (online at 18 February 

2020) <https://www.rnz.co.nz/international/pacific-news/409811/png-parliament-passes-whistle-

blowers-bill>. 
1087  Ibid 118. 
1088  Ibid 161. 
1089  Ron Duncan and Satish Chand, ‘The Economics of the Arc of Instability’ (2002) 16(1) Asian‐Pacific 

Economic Literature 1–9. 
1090  Charles Hawksley, ‘Papua New Guinea at Thirty: Late Decolonisation and the Political Economy of 

Nation-Building’ (2006) 27(1) Third World Quarterly 161–173. 
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MPs.1091 Party hopping and lack of party discipline are entrenched in PNG political 

culture.1092 Party hopping is so rife during the period of moving a motion of no 

confidence against an incumbent government that there are calls for the enactment of 

anti-defection laws to stop the practice.1093 Janda suggests, ‘anti-defection law may suit 

the circumstances of countries such as PNG where it may help to impose order on a 

chaotic party system to stabilise government’.1094 

9.5.2 Improving Corporate Governance Structures 

In pursuing reforms, it is best to strengthen institutional structures together with 

corporate governance to ensure there is a conducive environment for SOEs. Designing 

and implementing the optimal institutional infrastructure for SOEs is no easy task. The 

quality of public governance itself is arguably as important, if not more important, than 

the quality of specific corporate governance arrangements for SOEs.1095 

Many countries have undertaken reforms of their SOEs. By the end of the 1970s, a less 

favourable mood prevailed, beginning with the US program of deregulation under the 

Carter and Regan presidencies and, in the UK, Thatcher’s privatisation policy of 

liberalising the public utility sector.1096 Other regions followed. Fanelli and McMahon 

commented: 

 “The vast majority of countries in the world have undertaken market-orientated reforms at 

some time over the last twenty-five years. The reforms implemented during this period 

entailed a dramatic U-turn in the approaches to development most regions had followed in 

the post-war period. Latin America and Indian policymakers turned away from entrenched 

beliefs about the merits of import substitution and state intervention: in Africa, countries 

abandoned the view that post-independence states should follow a social orientation and 

 
1091  William Standish, ‘Papua New Guinea Politics: Attempting to Engineer the Future’ (2002) 60 
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1092  Orovu Sepoe, ‘Organic Law on the Integrity of Political Parties and Candidates: A Tool for Political 

Stability (State, Society and Governance in Melanesia Project Working Paper 2005/4). 
1093  Glen Mola Pumuye, ‘Restricting Party Hopping in Papua New Guinea’s Parliament’ (Discussion 

Paper, Department of Pacific Affairs, 2021/4, Australian National University, 2021). 
1094  Kenneth Janda, ‘Laws against Party Switching, Defecting, or Floor-Crossing in National Parliaments’ 

(Conference Paper, World Congress of the International Political Science Association, Santiago, 

2009). 
1095  Ibid 942. 
1096  Massimo Florio and Philippe Bance, The Routledge Handbook of State-Owned Enterprises (Taylor 

and Francis, 2020) 35. 
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Asia completely reshuffled their political institution and external alliances with the explicit 

goal of establishing capitalism.1097 

An essential element in reform policies was the reform of SOEs. Stembridge and 

Fernandez link the importance of SOEs and government reform policies:  

SOEs have been and still are critical to the success of the reform process 

considering their tight link to governmental reforms in general, as well as 

crucial indicators such as the financial systems, the labour distribution and 

the social welfare system. If SOEs are not reformed all such areas remain 

stagnant and the roots of economic reforms become too weak.1098  

Smith and Trebilcock, in a study on developing countries, conclude that a ‘less 

developed country (LDC) should tailor its reform strategy to its current political and 

economic climate and should modify this strategy as these circumstances change’.1099 In 

a study on SOE reforms, Wong proposes three categories of reform: clear objectives, 

transparency, and political insulation.1100 See Figure 10 and Table 10 below. 

 

 

 

 

 

 

Figure 11 Three Pillars of SOE Reforms  
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Studies’ in Jose Maria Fanelli and Gary McMahon (eds), Understanding Market Reforms: 

Motivation, Implementation and Sustainability (Palgrave Macmillan, Vol 2, 2006) 1. 
1098  Leila Fernandez Stambridge and Juan Antonio Fernandez, China’s State Owned Enterprise Reforms: 

An Industrial and CEO Approach (Taylor and Francis, 2007) 1. 
1099 Andrew C Smith and Michael J Trebilcock, ‘State Owned Enterprises in Less Developed Countries: 

Privatisation and Alternative Reform Strategies’ (2001) 12 European Journal of Law and Economics 

217–252.  
1100 Simon C Wong, ‘Improving Corporate Governance in SOEs: An Integrated Approach’ (2004) 7(2) 

Corporate Governance International 13. 
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Table 10 Wong’s Category of Reforms  

Clear Objectives Transparency  Political Insulation 

• Clear mandate 

• Cost of non-commercial 

objectives priced in 

• Clear performance metrics 

and guidance of trade-offs 

 

• High level of disclosure by 

SOE and government  

• Constructive dialogue 

among government SOEs 

and the public 

• Consolidated ownership 

and monitoring 

• Arm’s length relationship 

with other branches of 

government 

• Corporate structure with a 

professional board 

 

In 2015, a year after Wong’s publication, the OECD issued a comprehensive paper on 

improving SOEs.1101 In trying to elevate corporate governance in the Pacific Region, the 

ADB adopted the work of the OECD, developing it further by using four key areas to 

review SOE performance comparatively: SOE Legislation, Governance Rules, 

Monitoring Techniques, and Transparency. These key areas are explained below. In 

drawing from developed and developing benchmarking countries, the methodology of 

comparative law is adopted, and the comparative criteria will be these four principles. 

After a useful comparison is made, corporate governance practices will be adopted and 

directly filter into the New Deal Model for SOEs in PNG. 

9.5.2.1 Clear Objectives 

These entities are required to present the following documents to the Ministry of Public 

Enterprises: an annual corporate plan; a statement of corporate intent (SCI); an annual 

report; a half-yearly report; unaudited and audited accounts; and a report for the 

Parliament. To monitor and evaluate the performance of SOEs, the practice of adopting 

an SCI is advisable. The SCI is a public document containing the goals and performance 

expectations between the state and the SOE.1102 The SCI constitutes the financial and 

non-financial performance targets for the activities of government, commercial 

companies, and commercial statutory authorities.1103 

The SCI is a document of great significance to GOC directors because it operates as an 

agreement between the shareholding Ministers and the directors in respect of the 

 
1101  This is discussed in detail in Chapter Eight. 
1102  Achmad Irwan Hamzani, ‘Business Ethics and Legal Liability in the Management of State-Owned 

Enterprises’ (2020) 7(15) Journal of Critical Reviews 1401–1407. 
1103  Yi An and Umesh Sharma, ‘Challenges of New Public Management (NPM) in Fiji’s Public Sector: 

Did an Employee Share-Ownership Plan Work?’ (2015) 35(5) Public Money and Management 377–

382. 
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operations of the company for the financial year.1104 It forms the basis of a contract and 

is agreed upon annually between the board and the shareholding Ministers. This 

instrument is required by law to provide information on, amongst other things, the 

objectives of the organisation; the nature and scope of its activities; performance targets 

for the ensuing three years and other measurements by which the performance of the 

organisation can be judged; an asset valuation; and financial structure and policies, 

including dividend policies.1105 

This practice should be adopted by KMHL and KPHL. The current trust arrangement 

does not provide clear objectives to transform government policies into commercial 

statements. The SCI can also be used to evaluate the performance of the board, 

including determining whether board members are reappointed purely based on 

performance. 

The enabling legislation must be amended to provide for an SCI. SOEs must publish 

their financial reports and make copies available to the Ombudsman Commission and 

Auditor-General. Further, with the passing of the Whistleblower Act 2020 and the 

Independent Commission Against Corruption Act 2020, there is support for improving 

institutional governance. The Parliamentary Committee of State-Owned Enterprises is 

accountable to the Parliament. The Board of KMHL and KPHL should be appointed by 

the company, and two independent directors should be appointed by the parliamentary 

committee. An important element of corporate governance is the ability and capacity of 

the board to make independent decisions.1106 Further, the SOE Board should be 

scrutinised by the Ministry of Finance which would, in turn, be accountable to the NEC. 

Further scrutiny is provided by the media, the public and other players in the sector. In 

terms of reporting, KMHL and KPHL should provide an annual corporate plan; an SCI; 

an annual report; a half-yearly report; unaudited and audited accounts; and a report for 

the Parliament, presented through the SOE committee. All these reports should be easily 

accessible to the public and other interested stakeholders. 

 
1104  Simon Carey, ‘A Corporate Valuation Perspective’ (2003) 48 New Zealand Journal of Forestry 20–

24. 
1105  Geoff Hogbin, ‘Making Government Enterprise More Commercial’ (1995) 48(3) IPA Review 42–47. 
1106  Ibid 736. 
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9.5.2.2 Transparency 

A parliamentary committee must be created to oversee SOEs. It should consist of one 

member of the government, one member of the opposition, and one member from the 

middle benches. The SOEs should be scrutinised by the Ombudsman Commission, the 

Auditor-General, and the Department of Petroleum and Energy. The Auditor-General’s 

office should be responsible for auditing Kumul Minerals and Kumul Petroleum. The 

Public Finances (Management) Act 1995 should apply to Kumul Minerals and Kumul 

Petroleum, and there must be regular audits. 

The basic structure (see Figure 11 below), which draws from the current structure and 

previously used structure, promotes accountability and transparency. 

9.5.2.3 Political Insulation 

SOEs need to be given added legislative protection. It will be a step in the right 

direction if they are given constitutional protection and the Office of the Prime Minister 

is removed as trustee. This is because amending the Constitution requires a special 

legislative procedure consisting of an absolute majority.1107 Also, any violation of the 

Constitution attracts the review powers of the Supreme Court.1108 In reforming the 

SOEs in the mining and petroleum sectors, the first task is to curb the level of political 

control exercised by the Prime Minister. The decentralised model, in which the 

responsibility for controlling the SOEs vests with the relevant sector ministries, is the 

most conventional.1109 Certain aspects of the former IPBC should be brought back in the 

sense that the SOEs are responsible to the Ministry for State-Owned Enterprises. The 

appointment of a board and directors should be left to the discretion of the management 

of the SOEs and the power to veto it vested with the National Executive Council. This is 

consistent with the practice of performing SOEs like Singapore’s Temasek structure. 

The OECD has observed that: a key factor in ensuring that boards can function efficiently 

and effectively is their independence. Boards must have autonomy and independence in the 

conduct of their duties and be free from day-to-day involvement from Ministers.1110  

 
1107  PNG Constitution s17. 
1108  PNG Constitution ss18 and 19. 
1109  Teresa Curristine, Zsuzsanna Lonti and Isabelle Joumard, ‘Improving Public Sector Efficiency: 

Challenges and Opportunities’ (2007) 7(1) OECD Journal on Budgeting. 
1110  Joint Committee of Public Accounts and Audit, Parliament of Australia ‘Corporate Governance and 

Accountability Arrangements for Commonwealth Government Business Enterprises’ (Report 372 

1999) 53. 
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A NEW DEAL 

 

 Scrutiny 

 Accountability 

 
  

 

 

 

 

 

 

 

 

 

 

Figure 12 A Proposed New Structure for Governance of State-Owned Enterprises  

9.5.2.4 Justification for the Structure 

In the structure proposed, significant control is vested in a parliamentary committee 

since in most instances there is a large coalition in support of the ruling party.1111 That is 

why Goldring was careful to say that, in practice, the executive was controlled and is 

responsible to Parliament.1112 It means that when there is a large coalition government, 

Parliament can become a rubber stamp for the executive. For the SOE Committee to be 

impartial, it needs to consist of Members across the government, opposition, and the 

middle bench. Independence and impartiality are reflected when the committee is 

responsible for appointing two independent directors. 

 
1111  Louise Baker, ‘Political Integrity in Papua New Guinea and the Search for Stability’ (2005) 20(1) 

Pacific Economic Bulletin 100–17. 
1112  Jack Goldring, ‘The Executive Government: Power, Politics and Responsibility’ in DeVere, 

Colquhoun-Kerr and Kaburise (eds), Essay on the Constitution of Papua New Guinea (Government 

Printing Office, Port Moresby, 1985) 69. 
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The NEC1113 should be given some form of control to veto the appointment of directors 

made by the board, but the appointment of directors is at the sole discretion of SOE 

boards. There should be increased scrutiny from constitutional offices such as the 

Ombudsmen, the Office of the Auditor-General, and the Department of Petroleum and 

Energy as the regulator. The Minister for Finance should also be appointed a 

shareholder along with the State-Owned Enterprises Minister in a double ministerial 

shareholding arrangement.  

The Minister for State-Owned Enterprises and Finance should act as the sole 

shareholder in the SOE and be responsible for translating policy statements into 

achievable commercial objectives/statements for KMHL and KPHL. This can be 

achieved by creating an SCI and a corporate plan. The Ministers formulate the 

objectives of the SOEs through the SCI, which are renegotiated annually, setting out the 

financial targets, customer service, and community concerns while also acting as a 

performance agreement. A failure to achieve the SCIs provides a clear basis for 

ministerial intervention in SOEs.1114 

With the two Ministers holding shares in the SOE, there is greater accountability, and 

the Ministers are accountable to Parliament. Parliament must ensure that the Ministers 

give clear directives to SOEs and do not interfere politically for personal gain. Emy 

explains the accountability mechanism of Ministers to Parliament: 

Ministerial responsibility is a product of British constitutional theory. The 

idea behind the doctrine is that it is up to parliament to see those ministers, 

apart from being called to account for their mistakes and those of their 

officials, always behave responsibly in exercising power.1115  

Any ministerial action that affects an SOE’s private rights and its dealings is subject to 

judicial review, and any ministerial action that does not match the objectives of an SOE 

attracts scrutiny from the Parliament and the SOE Committee. Parliament can invoke 

the provisions of the Constitution to move a motion of no confidence against both 

Ministers or a single Minister.1116 The Ombudsman Commission, as custodian of the 

 
1113  Comprising the Prime Minister and Cabinet. 
1114  Ibid 984. 
1115  Hugh V Emy, The Politics of Australian Democracy: Fundamentals in Dispute (MacMillan, 1978). 
1116  PNG Constitution of Papua New Guinea s145. 



 | P a g e  

 

 

239 

leadership code, can hold the shareholding Ministers accountable.1117 The underlying 

nature of the suggested reforms is practical and can be achieved in PNG. These reforms 

ensure that PNG aligns its corporate governance structure to accord with international 

best practices. 

9.6 Conclusion 

The application of proven corporate governance practices for SOEs is vital for a country 

like PNG. With an economy heavily dependent on non-renewable resources, PNG must 

maximise the revenue generated to achieve development for its people. Prudent 

corporate governance structures ensure a separation of responsibility, lack of political 

interference, and profitability. SOEs should not be declaring substantial losses at the 

end of every financial year but must aim for adequate commercial performance for 

profitability. The thesis has highlighted that the main problems for SOEs with the recent 

legislative changes in PNG are excessive political control, unclear commercial 

objectives, and lack of profitability. To counter these problems, a structure is adopted 

from proven and tested jurisdictions to be applied in PNG to provide, accountability, 

scrutiny, separation of the state from the company, elimination of political control, 

independence of SOEs, and delivery of timely commercial objectives. 

The issue was and is always going to be an issue of corporate governance. In 

reemphasising the words of Farrar, an absence of corporate governance structures in 

companies creates problems for the future. However, having suggested possible 

reforms, the goal is to achieve practical reform. The implementation of reforms depends 

entirely on the government taking the legislative initiative to usher in changes in places 

where it is most needed. PNG can no longer afford a dysfunctional system. 

 

  

 
1117  Ibid 72 s217. 
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CHAPTER TEN: PNG EXPERIMENTS IN SOVEREIGN WEALTH FUNDS 

 

Preface: This chapter was accepted for publication in the New Zealand Journal of Public 

and International Law: John Hynes Farrar and Glen Mola Pumuye, ‘Papua New Guinea 

Experience with Sovereign Wealth Fund’ (2021)19 New Zealand Journal of Public and 

International Law 33 

10.1Introduction 

 

Papua New Guinea (PNG) is a developing country facing many challenges. On 

Independence Day in 1975, it adopted a Westminster-style Constitution. While 

recognising customary law, the Constitution also adopted common law. Common law 

has always recognised the Crown's ownership of minerals and petroleum. Under PNG 

legislation, ownership of minerals and petroleum has been vested in the state. This has 

led to conflict and resentment by customary landowners who own the land on which 

the mineral and petroleum projects are. The mining operations of Ok Tedi caused 

environmental damage and resulted in class action litigation in Australia and the 

ultimate withdrawal of Broken Hill Proprietary Ltd (BHP). Efforts to set up a 

development fund incorporated in Singapore by BHP and the PNG Government led to 

continuing conflict and attempts to set up a statutory sovereign wealth fund to share in 

the royalties from liquid petroleum, gas and minerals that have not yet gotten off the 

ground. The resultant situation is that capital is tied up, the poor suffer and the 

politicians fail to deal with the challenges facing the country. This article attempts to 

suggest ways forward on both fronts. 

 

10.1Nature of Sovereign Wealth Funds 

 

Sovereign wealth funds are a mixture of funds and entities set up for various purposes 

by States. Farrar and Hanrahan note,1118  

It is difficult to prescribe similar goals or to generalise the operational processes 

 
1118See Mohammed Ariff and John H Farrar, ‘The Governance and Regulation of Sovereign Wealth 

Funds and Foreign Exchange Reserves in a Post GFC world’, Chapter 12 in J H Farrar and D Mayes (ed) 

Globalisation, the Global Financial Crisis and the State (Edward Elgar,201.) 
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of all funds. Operating within market capitalism they represent examples of State 

ownership of savings set aside for future consumption from current incomes of 

resource-rich nations such as Saudi Arabia and Norway from high incomes due 

to oil and gas prices since 1978 or by small nations such as Singapore and Hong 

Kong which have fewer expenses than large countries and can invest the 

surpluses. 

10.2 Definition of Sovereign Wealth Funds 

 

At the request of Congress, the United States (US) Government Accountability Office 

(GAO) defined SWFs by four criteria:1119 

 

• They are government-chartered or government-sponsored investment 

vehicles. 

• They invest some or all their funds in assets other than sovereign debt 

outside the country that established them. 

• They are funded through government transfers arising primarily from 

sovereign budget surpluses, trade surpluses, central bank currency 

reserves, or revenues from the commodity wealth of a country. 

• They are not actively functioning as a pension fund. 

The International Working Group on Sovereign Wealth Funds defines them in the 

following way in the Generally Accepted Principles and Practices: sovereign wealth 

funds are:1120 

 Special-purpose investment funds or arrangements that are owned by the 

general government. Created by the general government for macroeconomic 

purposes, SWFs hold, manage or administer assets to achieve financial 

objectives and employ a set of investment strategies that include investing in 

foreign financial assets.  

Certain types are excluded from the latter: foreign exchange reserves, state-owned 

enterprises, and public servant pension funds.1121 According to the International 

Monetary Fund (IMF), sovereign wealth funds can be grouped into five categories: 

 
1119 Ibid 770-4. 
1120 International Working Group of Sovereign Wealth Funds Sovereign Wealth Funds: Generally 

Accepted Principles and Practices – 'Santiago Principles' (October 2008) appendix 1 [Santiago 

Principles]. 
1121 Andrew. Rozanov, “Definitional Challenges of Dealing with Sovereign Wealth Funds” (2011) 1 

AsianJIL 249 at 256. 
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stabilisation funds, savings funds, reserve investment funds, development funds and 

pension reserve funds.1122 

In the West, there has been an increasing concern about the rise of sovereign wealth 

funds and their governance. The latest wave of sovereign wealth funds is arguably a 

product of the financial instability caused by Western financialisaton and Eastern neo-

mercantilism.1123 At the same time, these are funds that are recycling global financial 

flows rather than acting as sources of new funds. Apart from the need to adopt some 

degree of disclosure on how such large sums of money are deployed, there is also a 

public debate on whether some nations with large sovereign wealth funds use these for 

political purposes. The Organisation for Economic Co-operation and Development 

(OECD) raised the latter issue and concluded that it is a matter of grave concern. 1124 

 

10.3 Governance and Regulation of Sovereign Wealth Funds. 

 

The governance and regulation of SWF can be discussed under two main headings -

domestic and international regulation.1125 In essence domestic corporate governance is 

a system of legal and self-regulation. Self-regulation takes a variety of forms, such as 

stock exchange listing rules and statements of accounting practice and institutional 

codes, for instance; corporate governance principles and practice, companies' own 

codes and business ethics.1126 These are supplemented by the OECD’s Principles of 

Corporate Governance.1127 By contrast, there is limited international legislation in 

respect of SWFs although the Santiago Principles1128 now act as a code of self-

regulation. 

Many countries impose self-regulations on foreign direct investment, which vary in 

their operation. As Ariff and Farrar write, 

…China is seeking to actively invest its surplus overseas while it operates a 

 
1122 Mark Allen and Jaime Caruana, ‘IMF Sovereign Wealth Funds-A Work 

Agenda’(2008)>https://www.imf.org>eng<. 
1123See Ariff and Farrar, above n 1113, at 288–289. 
1124 Ibid 275. 
1125 Ibid 282. 
1126 See John H Farrar and Pamela Hanrahan Corporate Governance (LexisNexis, Chatswood (NSW), 

2017) at Ch 1. 
1127 Organisation for Economic Co-operation and Development G20/OECD Principles of Corporate 

Governance (OECD Publishing, Paris, 2015). See also Farrar and Hanrahan, above n113, at Ch 35. 
1128 See Ariff and Farrar, above n1113, at 283–284. 
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strict regime at home. Australia, by contrast, has tended to operate a liberal 

approach to foreign investment in the past but it has taken a stricter approach to 

recent bids.1129 

 

The international approach has been through treaties and systems of self-

regulation.1130 An attempt at a multilateral approach failed but there have been 

bilateral treaties between some countries. One approach would be to attempt 

comprehensive regulation applicable to all, treating SWFs funds like other investors. 

This does not seem practicable. Another approach would be a prohibition of certain 

investments or activities. A third approach would be to insist on reciprocity. 

 

The two main systems of self-regulation are the Santiago Principles1131 adopted by the 

international working group in October 2008 and the OECD’s Declaration and 

Guidelines.1132 In the spring of 2008, the IMF facilitated the establishment of the 

International Working Group of Sovereign Wealth Funds(IWGSWF), which 

subsequently in the autumn of 2008, introduced a set of 24 voluntary Generally 

Accepted Principles and Practices of Sovereign Funds, they are commonly referred to as 

the Santiago Principles.1133 The aim of the process that resulted in the Santiago 

Principles was to identify a set of practices that would lead to greater clarity about the 

operation of SWFs and at the same time fortify SWFs.1134 The purposes of the Santiago 

Principles  are: 

• To identify a framework of accepted principles and practices  

• Enable a better understanding of sovereign wealth funds. 

• To bring mutual benefit from sovereign wealth funds for the owners of 

the funds and the countries in which they are invested.1135 

 
1129 Ibid 282. 
1130 Ibid 282. 
1131 Ibid 282-4. 
1132 Organisation for Economic Co-operation and Development Sovereign Wealth Funds and Recipient 

Countries: Working Together to Maintain and Expand Freedom of Investment (11 October 2008). See 

also Ariff and Farrar, above n1113, at 282. 
1133 Gordon L Clark and Adam D Dixon "Sovereign Wealth Funds and the Global Political Economy of 

Trust and Legitimacy" in Douglas Cumming and others (eds) The Oxford Handbook on Sovereign Wealth 

Funds (Oxford University Press, Oxford, 2017) 145 at 146. 
1134 "Introduction" in Ubaidir S Das, Adnan Mazarei and Han van der Hoorn (eds) Economics of 

Sovereign Wealth Funds: Issues for Policymakers (International Monetary Fund, Washington DC, 2010) 

xv at xv. 
1135See Joseph J Norton "The 'Santiago Principles' for Sovereign Wealth Funds: A Case Study on 

International Financial Standard-Setting Processes" (2010) 13 J Intl Econ L 645. 



 | P a g e  

 

 

244 

There are five guiding objectives. These are;  

• To help maintain a safer global financial system and free flow of capital.  

• To comply with the regulation.  

• To invest on an economic and financial risk basis.  

• To have transparency in governance, risk management; and  

• To Establish a Governance structure that provides accountability.1136  

 

10.4 Papua New Guinea’s Experiments with Sovereign Wealth Funds 

 

To impose Western conceptions of the State upon a largely tribal society is not an easy 

task and some of the complexity is reflected in the PNG Constitution. PNG uses state-

owned enterprises which are often the subject of specific legislation. In other cases, 

companies incorporated under the general company legislation are used. 

 

More recently, there have been experiments with SWFs. The first PNG experiment 

arose out of Ok Tedi Mining Ltd (OTML), a joint venture between Broken Hill 

Proprietary Co Ltd (BHP), PNG and two other mining companies set up in 1976.1137 

This was a very profitable gold and copper mine that caused serious environmental 

damage in the Western Province and led to class action litigation in Victoria, 

Australia.1138 As a result, BHP suffered reputational damage. In late 2000, BHP 

wished to close the mine, but PNG resisted this manoeuvre. Eventually, a compromise 

was reached whereby BHP divested its shares in the company, which were transferred 

to PNG Sustainable Development Program Ltd (PNGSDP), a company limited by a 

guarantee incorporated in Singapore.1139 

This was a kind of offshore SWF modelled loosely on the Ford Foundation but not 

intended to be technically a charitable trust. This was challenged by the O’Neill 

Government in two cases in the Singapore High Court.1140 This also involved attempts 

 
1136Simon Wilson "IMF Survey: Wealth Funds Group Publishes 24-Point Voluntary Principles" (15 

October 2008) International Monetary Fund >www.imf.org<.  
1137 Gareth J. Hearn, “Landslide and Erosion Mapping at Ok Tedi Copper Mine, Papua New Guinea” 

(1995) 28(1) Quarterly Journal of Engineering Geology and Hydrogeology 47-60. 
1138 Ibid 
1139 Sara Busilacci, James RA Butler, Ingrid Van Putten, Yiheyis Maru and Joseph Posu, Asymmetrical 

Development across Transboundary Regions: The Case of the Torres Strait Treaty Region (Australia and 

Papua New Guinea" (2018) 10(11) Sustainability 4200 at 5. 
1140 Originating Summons No.234 of 2015; Independent State of Papua New Guinea v PNG Sustainable 

Development Program (2020) SGCA 44. 
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at nationalisation of PNGSDP, or at least of its shares in Ok Tedi. This experience will 

be discussed in detail below. Although PNGSDP has some of the characteristics of an 

SWF, its history and character distinguish it from a more conventional SWF, and this 

has been one of the problems, as we shall demonstrate.  

The second experience involved the setting up of a sovereign wealth fund by statute to 

receive the State’s share of royalties from liquid petroleum gas and minerals. Although 

enacted this has not been operative. Again, we will discuss this in detail below. 

 

10.5Papua New Guinea Sustainable Development Program (PNGSDP) 

 

Papua New Guinea Sustainable Development Program Limited (PNGSDP) is a 

company promoted by BHP and PNG. The incorporation of PNGSDP was the product 

of a long and complicated history between BHP and PNG. This relationship started 

with the Ok Tedi mine in the Western Province of Papua New Guinea. PNGSDP was 

established as a kind of SWF. In setting the context to this analysis it is crucial to 

examine the history of Ok Tedi mine and how BHP’s shares in the Ok Tedi Mining 

Company (OTML) were transferred to PNGSDP. 

 

10.5.1 Brief History of Ok Tedi1141 

 

Ok Tedi is a gold and copper mine located in the Western Province of PNG. The Ok 

Tedi mine was one of the first mining projects of the post-colonial government of PNG. 

Construction of the mine began in 1982. Throughout the operation of the mine, there 

was substantial environmental destruction caused to forests and river systems 

surrounding the mine. Kirsch concluded that the Ok Tedi river had been turned into a 

"75 kilometre long sewage canal" with an overflow of sediments;1142 "trees along the 

Ok Tedi River became affected by pollution and gardens along the river floodplain were 

destroyed by mine tailings",1143 while Campbell stated, "waste rock is dumped directly 

into the local creeks via failing dumps", causing substantial environmental 

 
1141William S Pintz Ok Tedi: Evolution of a Third World Mining Project (Mining Journal Books, London, 

1984). See also "Our History" Ok Tedi Mining <www.oktedi.com>. 
1142 Stuart Kirsch "Ok Tedi River a Sewer" The Times of Papua New Guinea (Port Moresby, 1–7 June 

1989). 
1143 Stuart Kirsch, "Indigenous movements and the risks of counter globalisation: Tracking the campaign 

against Papua New Guinea’s Ok Tedi mine" (2007) 34 American Ethnologist 303 at 305. 
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destruction.1144 In a study in 2014, Kirsch summarized the environmental effects in the 

following words: 1145 

Rivers that once ran green and clear have been transformed into muddy torrents 

the colour of coffee with milk. Three decades of mining have transformed the 

verdant landscape along the river corridor into a moonscape of grey tailings. … 

birds of paradise that used to live along the river and in the forest are gone. Fish 

populations have been drastically reduced in number and biodiversity. 

In a class action, 30,000 landowners sued BHP in the Victorian Supreme Court in 

2004.1146 A negotiated settlement worth approximately USD 500 million in 

compensation and commitments to tailings containment was reached in June 1996.1147 

BHP intended to close the mine altogether, but it later agreed to dispose of its shares in 

OTML "after the government and affected landowners lobbied for its continued 

operation, citing its social and economic benefits."1148 

The incumbent Prime Minister Sir Mekere Morauta was not keen to shut the mine 

because of economic considerations. By October 2001, BHP's exit plan was sufficiently 

concrete for the parties to take legally binding steps. The thrust of the exit plan was for 

BHP to gift its entire shareholding in OTML to a special purpose vehicle (PNGSDP), in 

return for: 1149  

(a) the state releasing and indemnifying BHP in relation to liability arising from its 

operation of the mine; (b) the state guaranteeing that it would not prosecute BHP 

 
1144 Ian C Campbell "Science, governance and environmental impacts of mines in developing countries: 

lessons from Ok Tedi in Papua New Guinea" in R Quentin Grafton and Karen Hussey (eds) Water 

Resources Planning and Management (Cambridge University Press, Cambridge, 2011) 583 at 583. 
1145 Stuart Kirsch Mining Capitalism: The Relationship between Corporations and Their Critics 

(University of California Press, Oakland, 2014) at 16–18. 
1146 See Amaechi Nwokoo "The Trade-Off Between a Country’s Obligation to Protect the Environmental 

Rights of Its Citizens and Its Desire to Maximise the Economic Benefits that Flow from Mining 

Operations – the Ok Tedi Saga" in Elizabeth Bastida, Thomas Wälde and Janet Warden-Fernández(eds) 

International and Comparative Mineral Law and Policy: Trends and Prospects (Kluwer Law 

International, The Hague, 2005) 953. See also Michael Cannon That Disreputable Firm: The Inside Story 

of Slater and Gordon (Melbourne University Press, Melbourne,1998). 
1147 Stuart Kirsch "An Incomplete Victory at Ok Tedi" (6 April 2000) Carnegie Council for Ethics in 

International Affairs <www.carnegiecouncil.org>. 
1148 George Yapao, Lee Godden and Steven Pettigrove "Papua New Guinea: Conflicts, customary 

landholding and resource exploitation" in Marcia Langton and Judy Longbottom (eds) Community 

Features, Legal Architecture: Foundations for Indigenous People in the Global Mining Boom 

(Routledge, Abingdon (Oxon), 2012) 77 at 81. 
1149 Independent State of Papua New Guinea v PNG Sustainable Development Program [2019] SGHC 68 

at [14]. 
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in connection with its operation of the mine; and (c) the state enacting legislation 

giving statutory effect to these key points. 

To give effect to this arrangement, the PNG Parliament passed the Mining (Ok Tedi 

Mine Continuation [Ninth Supplemental] Agreement) Act 2001. 

This led to the incorporation of the company PNGSDP in Singapore in 2001 as a 

company limited by guarantee, and PNGSDP opened an office in Port Moresby. 

OTML’s ownership was restructured. Effectively, "BHP bowed out at a moment of 

political and legal vulnerability", leaving ownership of 30 per cent with the PNG 

Government and transferring its 52 per cent to PNGSDP.1150 The "remaining 18 [per 

cent] was retained by Inmet, a private Canadian mining consortium spun off from one 

of the mine’s original German investors."1151 This stake was later bought out. 

 

10.5.2 PNGSDP’s Core Function and Corporate Governance 

 

PNGSDP is a PNG institution incorporated in Singapore as a not-for-profit limited 

liability company, registered and operating in PNG as an overseas company. PNGSDP 

"is governed by its Constitution, which is comprised of the Memorandum and Articles 

of Association and Program Rules."1152  Currently, an independent board, consisting of 

eight international and PNG directors, controls and manages the affairs of the company 

and reports to PNG stakeholders annually. According to Filer and Imbun:1153 

The new company's basic mandate was to invest two-thirds of its mining profits in 

a "long-term fund", and to spend the balance of its income, including the interest 

on this long-term investment, on the implementation of "sustainable development 

projects" in both Western Province and the rest of Papua New Guinea, throughout 

and beyond the remaining life of the mine. 

PNGSDP was thus set up as a kind of SWF. PNGSDP is comprised of a long-term fund 

and a development fund. The long-term fund invests two-thirds of the net income 

received from OTML in low-risk investments for the future benefit of the people of 

 
1150 Peter S Adler, Janesse Brewer and Caelan McGee the Ok Tedi Negotiations: Rebalancing the 

Equation in a Chronic Sustainability Dilemma (Keystone Centre, 24 August 2007) at 4. 
1151 Ibid 1126 
1152 PNG Sustainable Development Program Ltd Annual Report 2009 (2009) at 8. 
1153 Colin Filer and Benedict Imbun "A Short History of Mineral Development Policies in Papua New 

Guinea, 1972–2002" in RJ May (ed) Policy Making and Implementation: Studies from Papua New 

Guinea (ANU Press, Canberra, 2009) 75 at 104. 
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PNG following mine closure. It currently has a balance of over USD 1.2 billion. The 

development fund invests one-third of the net income received from OTML in 

sustainable development projects.  

  

10.5.3 Nationalisation of Ok Tedi by the O’Neill Government 

 

In 2011, Prime Minister Michael Somare was unwell and seeking treatment in 

Singapore. During this time, he was illegally voted out of office by parliament.1154 Peter 

O'Neill was elected the 7th Prime Minister of PNG. Mr O’Neill was hostile to 

PNGSDP: even before he was elected Prime Minister, he expressed dissatisfaction with 

the setup of PNGSDP. First as Treasurer and then as Prime Minister, Mr O’Neill fixed 

PNGSDP in his sights. After the elections in 2012, he stepped up his criticisms, 

accusing PNGSDP of poor transparency, failing to meet its goals and letting BHP off 

the hook for its environmental damage.1155 For Mr O'Neill, the endgame was for PNG to 

exercise more control over PNGSDP. With the passing of the Mining (Ok Tedi Tenth 

Supplemental Agreement) Act 2013, PNGSDP’s shares were expropriated. Section 4 

states: 

4. Shareholders of OTML 

(1) On the coming into operation of this Act – 

(a) all ordinary shares held by PNGSDP in the share capital of OTML shall be 

cancelled and cease to exist; and 

(b) 122,200,000 new, fully paid ordinary shares in the share capital of OTML 

free of any encumbrance, change or equitable interest shall be issued to the 

State.  

Under s 4(2), the share register of OTML was to be amended to reflect this. Few PNG 

politicians expressly opposed the Act or did not participate in the voting. Sir Mekere 

Morauta, concerning the Act, said "the government’s move to forcefully take ownership 

 
1154The following Supreme Court cases held that the act of removing Prime Minister Somare was illegal 

and unconstitutional: Re Reference Pursuant to Constitution Section 19 by East Sepik Provincial 

Executive SC1154, 12 December 2011; and Re Reference Pursuant to Constitution Section 19 by the 

Attorney-General SC1187, 21 May 2012. 
1155 Shane McCleod, ‘A Billion Reasons: The Future of PNG's Sustainable Development Fund’ (24 April 

2019) Lowy Interpreter >www.lowyinstitute.org/the-interpreter<.  

http://www.lowyinstitute.org/the-interpreter%3c
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of the mine amounts to theft" while former Prime Minister Sir Michael Somare was the 

only member in parliament to urge caution by saying "interpretation of the outside 

world will say this is the country that is moving towards nationalisation of major 

companies in the country".1156 Further, with the passing of the Mining (Ok Tedi Mine 

Continuation (Ninth Supplemental) Agreement) (Amendment) Act 2018, Prime 

Minister O’Neill revoked the immunity accorded to BHP from prosecution for 

environmental degradation 

 

10.5.4 Dispute Arbitration and Singapore Court decisions on PNGSDP 

 

 

From the outset, it was clear that there were complicated legal issues at stake that would 

serve as a barrier to the application of the appropriation act by parliament. For a start, 

PNGSDP was a company incorporated in Singapore. PNGSDP took legal action to 

challenge the Government on two fronts, with a case in the High Court in Singapore and 

a case for international arbitration.1157  

In 2013, PNGSDP applied to have the matter arbitrated by filing a Request for 

Arbitration with the International Centre for Settlement of Investment Disputes 

(ICSID). The Tribunal could not deal with the issue of the expropriation of the PNG 

shares as the state had not consented.1158  

 PNGSDP commenced proceedings by way of Originating Summons 1036 of 2013 

("OS 1036") in Singapore to challenge the state’s decision to meddle in its corporate 

governance structure. In July 2014, Prakash J, as she then was, converted OS 1036 into 

a writ action with the state as the plaintiff.1159 The main issues before the Court were: 

i. Was there a partly oral, partly written agreement between BHP, PNG, and 

PNGSDP in or around late 2001 in respect of BHP’s exit from OTML? 

And if so, what was the term of the agreement? 

ii. Does PNGSDP hold its assets and the dividends as a charitable trust? 

 
1156 Liam Fox, ‘PNG government takes control of Ok Tedi mine, repeals laws protecting BHP from legal 

action over pollution ‘ABC News (Online 20 September 2013)> https://www.abc.net.au/news/2013-09-

19/png-government-takes-control-of-png-ok-tedi-mine/4967004<.  
1157 Rujun Shen and Sonali Paul, ‘Papua New Guinea Sued in Singapore Over Mining Assets Dispute', 

Reuters (online 6 November 2013)>www.reuters.com<.  
1158 PNG Sustainable Development Program Ltd v Papua New Guinea (Award) ICSID ARB/13/33, 5 

May 2015. 
1159 Independent State of Papua New Guinea v PNG Sustainable Development Program Ltd [2019] SGHC 

68 at [32]. 

https://www.abc.net.au/news/2013-09-19/png-government-takes-control-of-png-ok-tedi-mine/4967004%3c
https://www.abc.net.au/news/2013-09-19/png-government-takes-control-of-png-ok-tedi-mine/4967004%3c
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iii. If either the agreement or the trust is found to exist, has PNGSDP breached 

either the agreement or the trust? 

The matter was heard by Vinodh Coomaraswamy J. Justice Coomaraswamy was clear 

that there was no agreement either orally or part oral and written in or around 2001. 

Regarding the second issue, the Judge noted that PNGSDP had argued the trust was 

created by the agreement; since the agreement did not exist, consequently the trust could 

not exist.1160 PNGSDP’s constitutional documents did not support the allegation that the 

parties intended to create a trust. The express trust which the state alleged to exist was 

never constituted. BHP did not transfer the OTML shares to PNGSDP as trust property, 

and PNGSDP was unable to declare a trust over those shares. Even if the trust existed, 

PNG had not adduced sufficient evidence to show that it was exclusively charitable – 

that is, that PNGSDP’s commercial or quasi-commercial functions were merely 

ancillary to the charitable purposes in Clause 3 of PNGSDP’s Memorandum. In terms 

of issue three, it was a nullity because the agreement and the trust never existed.1161 

The decision meant that the corporate governance structure of PNGSDP can be 

amended from within PNGSDP and PNG has no legal right to manipulate or interfere in 

the internal affairs of PNGSDP. PNGSDP’s founding documents in terms of its 

constitution and articles of association ensured the elimination of all forms of external 

control. PNG was fighting an uphill battle from the start. With such an agreement that 

potentially was worth millions of dollars, one would have thought the agreement would 

have been fully documented and the consensus ad idem on the nature of PNGSDP 

would have been crystallised. The lack of substantial evidence was clear although Dr 

Weiss, a PNG adviser and former director of OTML, tried to make a case from his 

deathbed. The other person the state would have relied on was the then-Prime Minister 

of PNG who pushed for PNGSDP, Sir Mekere Morauta. However, he was now the 

Chairperson of PNGSDP and was in a conflicting position. 

The framers of the PNGSDP corporate structure were mindful of the detrimental effects 

of corruption in PNG. In an interview with PNG Loop, Sir Mekere Morauta, in 

welcoming the decision by the Singapore High Court, stated:1162 

PNGSDP was set up by my government to be independent of future governments, to 

 
1160 At [305]. 
1161 At [331]– [343].  
1162 ‘Sir Mekere welcomes PM's court defeat over PNGSDP’, Loop PNG (online 10 April 

2019)>www.looppng.com<.  
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protect it from sticky fingers. That is exactly how the company was designed and 

history has proven me right. The High Court of Singapore has found, in its decision, 

that those who wanted to break into the bank cannot succeed. 

On appeal by the state, the Court of Appeal of Singapore dismissed the appeal. The 

Court upheld the Judge's finding as to the non-existence of the agreement and, further, 

that if the agreement did not exist, then the trust was also non-existent.1163 

 

10.5.5 Are there still Legal Avenues for PNGSDP to Recover its Shares in Ok Tedi or 

Receive Adequate Compensation? 

 

 

The expropriation act by the PNG government is harsh and oppressive, especially when 

there was no compensation paid to PNGSDP. By way of incorporating PNGSDP in 

Singapore, the future fund was protected. However, the shares in OTML previously 

held by PNGSDP have been cancelled and control now vests in the state. In our 

analysis, we set out two possible ways in which PNGSDP can seek redress. 

 

10.5.5.1 Under Domestic Law Through a Constitutional Challenge  

 

Since the decision by the Singaporean Court, PNGSDP has not been officially 

compensated for the appropriation of its shares in the Ok Tedi Mine. This act amounted 

to oppression and unfair prejudice against PNGSDP. The scenario presents a problem 

where the Government of PNG cannot access the funds held by PNGSDP and 

PNGSDP, on the other hand, cannot recoup its shares in OTML or claim compensation 

from the PNG government for the expropriation of its shares. 

There is a possibility that the legislation appropriating the shares could be challenged by 

PNGSDP, however, this has not been the case. Also, there are technical legal arguments 

as to the standing of PNGSDP because of its incorporation in Singapore. Another 

solution to this problem rests with the leadership of the Western Province, especially the 

Governor. The state failed the people of Western Province when it granted 

environmental permits for the Ok Tedi mine to discharge tailings into the environment. 

 
1163 Independent State of Papua New Guinea v PNG Sustainable Development Program Ltd [2020] SGCA 

44 at [52]. 
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Further, the state acted against the interest of the people of Western Province when it 

pushed for BHP not to close the Ok Tedi mine. PNGSDP was incorporated mainly for 

the benefit of the Western Province and that is the reason why it held majority shares in 

OTML. The result of the expropriation is that Western Province has been left with a 

minority shareholding in OTML.  

The only possible solution for the benefit of Western Province is for the Governor or a 

Member of Parliament from Western Province to file a Supreme Court reference asking 

the Supreme Court to determine the constitutionality of the Act of Parliament 

appropriating PNGSDP’s shares in OTML. The Governor of Western Province or an 

elected member of Western Province would be an ideal candidate because they would 

fit the locus standi requirement of the Supreme Court to invoke its constitutional 

interpretation powers. 

The constitutional challenge can be mounted under ss 18 or 19 of the PNG Constitution 

to enforce ss 53 and 57 of the PNG Constitution which provides for the right against 

unjust deprivation of property. The current shareholding by the people of Western 

Province in OTML is only a minority shareholding in the mine. Three landowner 

companies hold 33 per cent shares in OTML: Mineral Resource Ok Tedi No 2 (12 per 

cent equity); Mineral Resources CMCA Holdings (12 per cent); and Mineral Resource 

Star Mountains (nine per cent).1164  

The Mining (Ok Tedi Tenth Supplemental Agreement) Act 2013 was made pursuant to 

s 38 of the PNG Constitution. Laws can be passed under s 38 of the Constitution but 

certain criteria must be fulfilled. In NTN Pty Ltd and NBN Ltd v The State,1165 Deputy 

Chief Justice Kapi set out the purposes for which laws can be made under s 38 of the 

Constitution. His Honour held in the Supreme Court:1166 

Section 38(1) of the Constitution sets out the purposes for which a law may 

be made when regulating or restricting a right. A law may be made for any 

one of three different purposes: 

1. To give effect to the public interest in defence, public safety, public order, 

etc. Section 38(1)(a)(i). 

 
1164 David James, ‘Going Strong But For How Long? Ok Tedi Mining Announces Strong Profits And 

Dividends’, Business Advantage PNG (27 May 2020)> https://www.businessadvantagepng.com/going-

strong-but-for-how-long-ok-tedi-mining-announces-strong-profits-and-dividends/<.  
1165 [1992] PNGLR 1. 
1166 At 4. 

https://www.businessadvantagepng.com/going-strong-but-for-how-long-ok-tedi-mining-announces-strong-profits-and-dividends/%3c
https://www.businessadvantagepng.com/going-strong-but-for-how-long-ok-tedi-mining-announces-strong-profits-and-dividends/%3c
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2. To protect the exercise of the rights and freedoms of others. Section 

38(1)(a)(ii). 

3. To make reasonable provisions for cases where the exercise of one such right 

may conflict with the exercise of another. Section 38(1)(b). 

An Act of Parliament that is made pursuant to s 38 of the Constitution can regulate and 

restrict many of the civil and political rights conferred in subdivision C. However, 

several provisions in subdivision C do not contain words permitting the regulation or 

restriction of specific rights. These include the s 53 protection from unjust deprivation 

of property.1167 The argument is that the above Act is unconstitutional because it seeks 

to restrict the application of s 53 of the Constitution. 

This constitutional challenge would enable the funds held by PNGSDP and the majority 

shares in OTML to be used to fund development projects and sustainable income-

generating opportunities after the closure of the mine. In the grand scheme of things, the 

people of Western Province would benefit if both the shares in the Ok Tedi mine and 

the future fund held by PNGSDP are vested in one controlling body. If the 

constitutional challenge is successful, this can come about. Even without the litigation, a 

negotiated solution could be worked out.  

10.5.5.2 Protection from Expropriation Under Customary International Law 

 

In the case styled PNG Sustainable Development Program Ltd v Independent State of 

Papua New Guinea,1168 ICSID dismissed the expropriation claim by PNGSDP because 

the state did not provide written consent to arbitrate. PNG did not counterclaim for 

environmental damage. There has been a growing body of cases in ICSID which 

recognise the admissibility of counterclaims in respect of environmental obligations.1169 

PNG could raise these if the proceedings were reopened, but it could be argued that they 

are not sufficiently connected to the primary claims or alternatively that they were 

permitted under the PNG law as it stood at the time of commission.1170 The 

complications arose because BHP had been superseded by PNGSDP. This also made it 

 
1167 Brian Brunton and Duncan Colquhoun-Kerr Annotated Constitution of Papua New Guinea 

(University of Papua New Guinea Press, Port Moresby,1984) 141. 
1168 PNG Sustainable Development Programme Ltd v Papua New Guinea (Award), above n 1158.   
1169 See Urbaser SA v Argentina (Award) ICSID ARB/07/26, 8 December 2016; and David Aven v Costa 

Rica (Award) ICSID UNCT/15/3, 18 September 2018. See Debadatta Bose "David R Aven v Costa Rica: 

The Confluence of Corporations, Public International Law and International Investment Law" (2020) 35 

ICSID Review 20. 
1170 See Hege Elisabeth Kjos "Counterclaims by Host States in Investment Treaty Arbitration" (2007) 

Transnational Dispute Management <www.transnational-dispute-management.com>. 
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difficult to raise issues under the Bilateral Investment Treaty with Australia.1171 As a 

matter of international customary law, principles are protecting foreign investment. The 

objectives of international foreign investment law are to provide international standards 

of protection and assure foreign investors of access to an independent international 

tribunal in the event of a dispute arising between the host state and a foreign 

investor.1172 

PNGSDP, with its incorporation in Singapore, has a separate legal identity: while 

having ownership of shares in OTML, the company is regarded as an alien in PNG. A 

general rule of international law has always been that access to justice for aliens is 

inseparable from the minimum standard of treatment of aliens. The international 

obligation of every state is to ensure access to courts for aliens and to administer justice 

under a minimum standard of fairness and process.1173 As a rule of thumb, foreign-

owned property may not be expropriated or subjected to a measure tantamount to 

expropriation unless four conditions are met. They are as follows:  

• An expropriation must be for a public purpose; 

• It should be non-discriminatory; 

• It is taken in accordance with applicable law and due process; and 

• Full compensation is paid.1174 

 

The expropriation of PNGSDP shares in OTML was a direct breach of these 

international customary law principles. There was no compensation paid to PNGSDP 

for the expropriation of its shares. PNGSDP was not accorded the right to seek justice 

under the jurisdiction of ICSID because PNG did not give written consent.  The matter 

should, therefore, be further pursued before ICSID. The PNG Investment Promotion 

Authority (IPA) claims that PNG favours nations that are part of the Asia Pacific 

 
1171 Agreement between the Government of Australia and the Government of the Independent State of 

Papua New Guinea for the Promotion and Protection of Investments [1991] ATS 38 (signed 3 September 

1990, entered into force 20 October 1991). 
1172 Surya Subedi International Investment Law: Reconciling Policy and Principle (2nd ed, Hart, Oxford, 

2012) at 12 and following. See James Crawford Brownlie’s Principles of Public International Law (9th 

ed, Oxford University Press, Oxford, 2019) 598. 
1173 See James Crawford Brownlie’s Principles of Public International Law (9th ed, Oxford University 

Press, Oxford, 2019) at 598. 
1174 Subedi, above n 1172, at 73. It has been held that there must be just compensation for foreigners who 

are not automatic citizens for the expropriation of their property: Minister for Lands v Frame [1980] 

PNGLR 433 (SC). 
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Economic Cooperation (APEC), which includes Singapore,1175 and thus this action is 

inconsistent with PNG’s obligations under APEC. 

 

10.6 Mineral Resource Stabilisation Fund and the Papua New Guinean SWF 

 

Even before the incorporation of PNGSDP, PNG considered the idea of SWFs. In 1974, 

PNG established the Mineral Resource Stabilisation Fund (MRSF). During that time, 

the MRSF was the only pure stabilisation fund in the region. MRSF's goal "was to 

buffer both the economy and the budget from the impact of commodity price 

changes."1176 Tax revenues, dividends and royalties from the Misima mine, Porgera 

gold mine, the Kutubu oil development, Tolukuma mine and Ok Tedi accumulated here. 

It was designed to be a countercyclical balance to mining revenues, with in-built 

withdrawal guidelines to prevent politically driven raiding of the coffers. The limits did 

not work. While withdrawals were $14.8 million in 1978, in the 1980s, several 

withdrawals of 30 million kina were recorded and the guidelines were eventually 

scrapped. In the 1990s, the Government experienced persistent deficits despite rising 

revenues, and by the end of the decade, the fund was empty.1177 This was due to relaxed 

operation rules and poor integration with a budget and fiscal policy which led to large 

fiscal deficits and public debts. The MRSF subsequently closed in 2001.1178 

10.7 The Reinvention of SWF In PNG 

 

The idea of the reinvention of an SWF in PNG was mooted in government circles 

during and after the negotiations and the construction phase of the Papua New Guinea 

Liquefied National Gas Project (PNG LNG). In 2008 a study by ACIL Tasman on the 

impact of the PNG LNG project in PNG  concluded, 

 

‘The project will affect the economy of Papua New Guinea and its balance of 

trade situation profoundly. The net benefits for the country and its people are 

 
1175 Investment Promotion Authority the Papua New Guinea Investment Guidebook (Investment 

Promotion Authority and Japan International Cooperation Agency, June 2014) at 13.  
1176 Eric Le Borgne and Paulo Medas Sovereign Wealth Funds in the Pacific Island Countries: Macro-

Fiscal Linkages (International Monetary Fund, Working Paper WP/07/297, December 2007) at 8. 
1177 "Papua New Guinea Year in Review 2013" (20 January 2014) Oxford Business 

Group>www.oxfordbusinessgroup.com<.  
1178 Erdembileg Orchirkhuu and Keiko Takahashi Papua New Guinea: Selected Issues (International 

Monetary Fund, Country Report No 10/163, June 2010) at 7. 
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very large. The project is forecast to deliver direct capital investment of US$10 

billion (k36 billion) in real terms over a 30-year life of the project.PNG GDP 

will rise to K18.2 billion per year’.1179 

 

In 2012 the government of PNG decided that the legislative framework for the SWF 

would be enacted in an Organic Law. Organic laws in PNG together with the 

Constitution are termed as constitutional laws. Organic laws are second in the 

hierarchy of laws in PNG and are an extension of the Constitution and only subject to 

it.1180 

10.7.1 PNG Sovereign Wealth Fund  

 

Section 212(A) was inserted into the PNG Constitution to create an SWF. The SWF 

consisted of a stabilisation fund and a development fund.1181 Section 4 of the Organic 

Law on the Sovereign Wealth Fund provided that the objectives of the Sovereign 

Wealth Fund are: 

(a) to support macroeconomic stabilisation; and 

(b) to support the development objectives of the Government including long-term 

economic and social development; and 

(c) to support asset management in relation to assets accrued from natural resource 

revenue. 

A Minister is appointed to provide an investment mandate for the SWF in agreement 

with the board of the SWF. The board is accountable to the Minister in terms of 

producing reports of its compliance with the Organic Law.1182 The SWF board is 

created to oversee the investment and management of the SWF under the Organic 

Law.1183 The stabilisation fund receives deposits from all mineral and petroleum 

revenues, earnings from the investment of the mineral and petroleum revenues and other 

government contributions. In terms of withdrawal from the fund, where monies are 

standing to the credit of the stabilisation fund, the drawdown must be through the 

 
1179 Acil Tasman,’PNG LNG Economic Impact Study’ (ACIL Tasman,6 February 

2008)>https://www.laohamutuk.org<. 
1180 Section 9 of the Constitution of the Independent State of Papua New Guinea. 
1181 Organic Law on the Sovereign Wealth Fund 2012, s 3. 
1182 Section 6. 
1183 Sections 16–17. 
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national budget and shall not exceed the 15-year long-term moving average of mineral 

and petroleum revenues as a share of non-mining revenue.1184 

The purpose of the development fund was to provide definite and ongoing funding for 

economic and social development under the development plans of the Government.1185 

Revenue from the PNG LNG project will be deposited into the development fund and 

withdrawals will be made under an Act of Parliament. Commenting on the structure of 

the SWF, Avalos and others noted:1186 

This fund is expected to [stabilise] PNG’s economy since PNG’s SWF law 

explicitly stipulates that all [natural resource] revenues from mineral and 

petroleum and earnings from investments of [natural resource] revenues shall be 

incorporated into the fund. It also stipulates that the withdrawals from the 

stabilisation fund shall not exceed the 15-year moving average of mineral and 

petroleum revenues as a share of non-mining revenue. 

However, in enacting the legislation, the Parliament of PNG made a fundamental error. 

This error meant that the Government had to reintroduce the legislation on the SWF.1187 

Unfortunately, the incumbent government was ousted, and the government of Peter 

O’Neill took office. After making several changes to the 2012 format, the government 

passed the Organic Law on the Sovereign Wealth Fund 2015. 

 

10.7.2 PNG Sovereign Wealth Fund 2015 

 

With the adoption of the Organic Law on the Papua New Guinea Sovereign Wealth 

Fund 2015, the 2012 Organic Law was repealed and replaced. There were slight 

amendments to the structure and composition of the SWF and provisions for the SWF to 

be aligned with the Government's decision to consolidate its interests in State-Owned 

Enterprises under Kumul Consolidation, Kumul Minerals and Kumul Petroleum.  

The SWF will consist of a stabilisation fund and a savings fund.1188 The objective of the 

 
1184 Section 11. 
1185 Section 12. 
1186  Nayda Avalos and others Papua New Guinea and the Natural Resources Curse (Asia-Pacific 

Research and Training Network on Trade, Working Paper No 128, August 2013) at 36. 
1187 David Osborne "What Has Happened to Papua New Guinea’s Sovereign Wealth Fund?” (28 October 

2014) Devpolicy Blog <www.devpolicy.org>. 
1188 Organic Law on the Sovereign Wealth Fund 2015, s 4(1). 
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SWF is to support macroeconomic stabilisation, intergenerational equity and asset 

management concerning assets accrued from mineral and petroleum receipts.1189 The 

functions of the Minister are to determine the investment mandate, receive and consider 

reports from the board and ensure that the board is achieving the SWF’s objectives.1190 

The purpose of the stabilisation fund is to manage the impact of fluctuations in mineral 

and petroleum receipts on the economy of PNG to promote and support macroeconomic 

stability and to ensure that large currency movements do not affect the competitiveness 

of the economy.1191 The purpose of the savings fund is to provide a means of preserving 

the real value of extracted mineral and petroleum resources through long-term 

investment for the benefit of current and future generations of citizens of PNG.1192 

Deposits into the stabilisation fund shall consist of: 

• All earnings of the investment of the stabilisation fund. 

• Fifty per cent of all mining and petroleum taxes. 

• Sixty per cent of the proceeds of sale of any entity holding an interest or 

the state interest in an entity either directly or indirectly in mineral or 

petroleum interests. 

• Withdrawals from the savings fund. 

• Seventy-five per cent of all distribution from any of the state's holding 

entities 

• Any amount allocated in the national budget.1193  

 

Withdrawals (W) shall not exceed the five-year moving average of mineral and 

petroleum receipts (X) as a share of non-mineral and non-petroleum receipts (Y). (The 

moving average means that each year the five-year period will move forward by one 

year.) By s 12(3) of the Organic Law, withdrawals must not exceed the product of:1194 

• the simple average of the yearly ratio of actual mineral and petroleum receipts 

to actual non-mineral and non-petroleum receipts for the last five years 

ending two years prior to the drawdown fiscal year; and 

• actual non-mineral and non-petroleum receipts in the National Budget two 

 
1189 Section 5. 
1190 Section 7. 
1191 Section 10. 
1192 Section 13. 
1193 Section 11. 
1194 David Osborne Review of the Legislation establishing the Sovereign Wealth Fund in Papua New 

Guinea (National Research Institute, Issues Paper 16, December 2015) at 6. 



 | P a g e  

 

 

259 

years prior to the drawdown fiscal year, determined by the following formula. (Note 

that the formula is used to show the relative importance of mineral receipts compared 

to non-mineral receipts.) 

 

(W=withdrawals, Y=non-mineral and non-petroleum receipts, X=mineral and 

petroleum receipts, t=time (years), s=2 years.) Deposits into the savings fund shall 

consist of: 

• Earnings of investment of the savings fund. 

• Any surplus of the stabilisation fund after each balance reaches USD 1 Billion. 

• Forty per cent of sale of any entity holding an interest or the state interest in an 

entity either directly or indirectly in mineral or petroleum interests. 

• Twenty-five per cent of all distributions from any of the state's holding 

companies holding interests directly or indirectly in mining and petroleum 

projects. 

• Between 25 percent and 65 per cent whatever percentage is determined by  

parliament of all dividends due to the state from non-holding companies holding 

interests in mineral or petroleum projects. 

• Proceeds from sale of any non-mining or non-petroleum assets. 

• Any amount allocated by the national budget.1195 

 

In terms of withdrawals, the savings fund’s capital must not be withdrawn. However, 

withdrawals can be made from the income of the savings fund and shall not occur 

before the tenth anniversary. Withdrawals for each year must be equal to the real 

income of the savings fund earned two fiscal years prior to the year in which the 

withdrawal is being made. All withdrawals from the savings fund shall be directly 

deposited into the stabilisation fund.1196 

 

 
1195 Organic Law on the Sovereign Wealth Fund 2015, s 14. 
1196 Section 15(5). 
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10.7.3 Corporate Governance of the 2015 SWF 

 

The Minister is tasked with setting the SWF mandate and the board is accountable to the 

Minister in terms of providing reports and achieving the SWF mandates. An SWF 

Board is established,1197 and the Board’s function is to: 

• Determine the investment strategies. 

• Appoint the CEO of the Secretariat. 

• Appoint fund managers. 

• Appoint persons to assist the board. 

• Instruct the fund managers in relation to the SWF’s investment. 

• Determine the functions of the Secretariat. 

• Report to the Minister. 

• Confirm that all requests from the fund are consistent with the Organic Law.1198 

The Board of the SWF consists of seven members. Six are appointed by a 

committee.1199 The seventh member is the Minister for Treasury. The six Board 

members are appointed for a term of five years. 

10.7.4 Comparison of 2012 Organic Law and 2015 Organic Law 

 

The biggest difference is the abolition of the development fund. The main reason why 

the development fund was abolished was that it "potentially created a parallel budgeting 

system and implementing a structure for a significant portion of development 

expenditure which could undermine existing public financial management systems."1200 

The "rationale behind channelling a portion of remittance flows into a sovereign 

development fund is to ensure more efficient management and investment in critical 

infrastructure."1201 Citizens of a country with the discovery of a large resource "will be 

wealthier in the future, and … it, therefore, makes sense to spend the resource windfall 

 
1197 Section 17. 
1198 Section 18. 
1199The committee consists of the Prime Minister, Leader of the Opposition, Governor of the Bank of 

PNG, Auditor-General, and the President of the PNG Chamber of Commerce and Industry. 
1200 Osborne, above n 1194, at 9. 
1201 Juergen Braunstein and Asim Ali, "New Frontiers in Sovereign Wealth Fund Capitalisation" in Paul 

Dobrescu (ed) Development in Turbulent Times: The Many Faces of Inequality Within Europe (Springer, 

Cham (Switzerland), 2019) 119 at 124. 
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upfront, to move the country toward its higher growth path faster".1202 

10.7.5 The Link Between SWF And PNG National Oil and Gas Company 

 

The link between the PNG SWF and the state-owned enterprise involved in the mining 

(Kumul Minerals) and petroleum sector (Kumul Petroleum) is provided for by s 7 of 

both the Kumul Mineral Limited Authorisation Act and the Kumul Petroleum Limited 

Authorisation Act. Both Acts call for a dividend to be paid into the SWF by Kumul 

Mineral and Petroleum as state-owned enterprises managing PNG’s equity participation 

and ownership in mining and petroleum projects. Unfortunately, although the legislation 

for the establishment of the SWF has been passed, there has been no progress in 

establishing the SWF. The implementation of the Organic Law has been very slow, and 

the Treasury Department is yet to put together the relevant staff for the SWF. 

 

10.7.6 Problematic Aspects of The PNG SWF 

 

The slow start towards the implementation of the SWF is not the only problem that 

affects its effectiveness. There also needs to be some structural adjustments and 

amendments to its corporate governance practices to ensure compliance with the 

Santiago Principles and international best practices. 

 

`10.8.6.1 Removal of Political Control 

 

The Santiago Principles provide for the separation of political influence from the 

management of the fund. Under the Generally Accepted Principles and Practice 

(GAPP), principle 9 provides that the operational management of the SWF should 

independently implement the SWF's strategies and follow clearly defined 

responsibilities. The SWF must be protected from undue and direct political 

interference and influence. As the owner, the Government determines the broad policy 

objectives of the SWF but should not intervene in decisions relating to investments.1203 

Excessive political control is detrimental to SWFs. The PNG SWF needs to be shielded 

from the clutches of the Government or there will be a repetition of how the  

 
1202 Khalid Alsweilem and Malan Rietveld Sovereign Wealth Funds in Resource Economies: Institutional 

and Fiscal Foundations (Columbia University Press, New York, 2018) at 78. 
1203 Ibid Santiago Principles. 
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The government depleted the MRSF through excessive withdrawals and using its funds 

as collateral for loans. Bortolotti and others suggest most governments deliberately 

separate SWFs, "either legally, operationally, or both … from other ministries and 

agencies to shield the funds' managers from direct political pressure."1204 

In the PNG SWF set-up, excessive power to determine the SWF’s mandate and to make 

amendments to it is vested in the Minister of Finance without parliamentary scrutiny. 

Osborne portrays this as follows:1205 

The Minister can make changes to the Investment Mandate without the need to 

seek approval from parliament or the Executive (NEC). Changes only need to be 

tabled in parliament after they take effect. This allows the Minister great scope to 

adjust the Investment Mandate without seeking NEC or parliamentary approval, 

leaving open the possibility of acting at odds with the objectives of the SWF, and 

therefore, potentially, against the interests of Papua New Guineans. There is a 

need for Parliamentary oversight of this process. 

Because the Minister can change the SWF objectives without scrutiny, Bortolotti and 

others conclude that he or she:1206 

may impose non-commercial, political objectives, not fully consistent with the 

shareholder wealth maximisation typically pursued by private firms, target 

valuation might be negatively affected. These objectives can be in the best 

interests of politicians (tunnelling of resources for private benefits), or their 

constituencies (to gain votes and support … ).  

A better approach would be for the SWF Board to set the investment mandate and the 

Minister to table it before the National Executive Council (NEC) for approval than for it 

to be presented to parliament for approval. If this is not practical, the Treasury Minister 

should present the investment mandate to parliament for approval and any changes 

should also be approved by parliament. This is because the investment mandate drives 

the function of the SWF and should not be subjected to political influences. 

 
1204 Bernardo Bortolotti, Veljko Fotak and William L Megginson "The Rise of Sovereign Wealth Funds: 

Definition, Organisation, And Governance" in Stefano Caselli, Guido Corbetta and Veronica Vecchi (eds) 

Public Private Partnerships for Infrastructure and Business Development: Principles, Practices, and 

Perspectives (Palgrave Macmillan, New York, 2015) 295 at 306. 
1205 Osborne, above n 1194, at 8. 
1206 Bernardo Bortolotti, Veljko Fotak and Giacomo Loss Taming Leviathan: Mitigating Political 

Interference in Sovereign Wealth Funds’ Public Equity Investments (Baffi Carefin Centre, Working Paper 

No 64, December 2017) at 8. 
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10.8.6.2 Appointment of Independent Directors 

 

The SWF Board consists of members that are appointed by the Prime Minister, who is 

the Chairman; and 

• the Leader of the Opposition; and 

• the Governor of the Bank of Papua New Guinea; and 

• the Auditor-General; and 

• the President of the Papua New Guinea Chamber of Commerce and Industry.1207 

Although the criteria for appointing directors are spelt out in the Organic Law,1208 there 

is a need to emphasise the appointment of independent directors to serve on the board. 

In his work on the function of independent directors, Calder suggests that:1209 

… the main principle is that [a] board should include a balance of executive and 

non-executive directors (with a particular emphasis on independent non-executive 

directors) to ensure that the board’s decision-making is not dominated by a single 

individual or a clique of dominant individuals. 

A fundamental way "to foster good governance and to improve the effectiveness of the 

board lies in its 'independence', which … [is] secured by prescribing a minimum 

number of independent directors."1210 

The board of the SWF should be expanded to include two independent directors to be 

appointed either by the Ombudsman Commission of Papua New Guinea or the Auditor 

General’s Office. This is because these two institutions play the role of scrutinising the 

Government and their appointees to the SWF board will be independent and impartial. 

The moment the law to establish the SWF was certified by the Speaker of Parliament, it 

was effective and binding. In an interview with The National newspaper, the Secretary 

for Finance Mr Dairi Vele stated:1211 

 
1207 Organic Law on the Sovereign Wealth Fund 2015, s 22(3). 
1208 Sections 24 and 25. 
1209 Alan Calder, Corporate Governance: A Practical Guide to the Legal Frameworks and the 

International Codes of Practice (Kogan Page, London, 2008) at 70.  
1210 Lutgart Van den Berghe and Liesbeth De Ridder International Standardisation of Good Corporate 

Governance: Best Practices for the Board of Directors (Springer, Dordrecht, 1999) at 6. 
1211 Shirley Mauludu, ‘Vele Explains Sovereign Wealth Fund’ The National (Online 7 June 

2017)>https://www.thenational.com.pg/vele-explains-sovereign-fund/<.   

https://www.thenational.com.pg/vele-explains-sovereign-fund/%3c


 | P a g e  

 

 

264 

In line with the requirements of the certified law, Treasury has commenced the 

preliminary work on establishing the SWF Board of PNG by engaging an 

independent and reputable human resources firm. The firm has already undertaken 

the search for potential candidates for possible appointment as the chairman and 

members of the SWF board in the labour markets in PNG and abroad (mainly the 

Asia-Pacific region). The report from the consulting firm will be presented to the 

screening committee as required by the [Organic Law on the Sovereign Wealth 

Fund]. The committee will screen the applications and make recommendations to 

the appointments committee which will decide and advise the Head of State to 

make appointments through a notice in the National Gazette. We expect to have 

the Sovereign Wealth Fund board and the management in place after the national 

election or by the fourth quarter of 2017. 

To date, the PNG Government has not made any substantial decisions on the SWF, its 

Board, and the manner of deposits to be made. Such a significant fund that will be of 

immense benefit to PNG is not being prioritised by successive governments. 

10.8 Conclusion 

 

PNG is new to the world of SWFs and so far, its experiences have been problematic. 

The first case reflects the colonial past and the difficulty of PNG in controlling its own 

economic destiny. Arguably, the return that PNG got from Ok Tedi did not compensate 

for the environmental damage caused. The attempt to vest the mineral rights in the state 

without adequate compensation of customary interests was always problematic. 

Likewise, the neglect of environmental impact on local customary rights and practices. 

The divestment of its interest by BHP was well-meaning, but unfortunately got involved 

in the politics of PNG where there is ongoing tension between central and local 

interests. This has worked to the detriment of the people of Western Province, the 

intended beneficiaries and those most prejudiced by environmental damage. 

The second experience also reflects the changing politics of PNG. The idea of using an 

SWF to receive the royalties from oil, gas and petroleum is a good one assuming that 

ownership interests have been worked out and there is fairness in the receipt and 

distribution of the income. Until these are worked out, the new SWF will not get off the 

ground. All of this represents unfinished business under the PNG Constitution. The 

relationship between the state and customary interests in resources needs to be 
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revisited.1212 The use of modern structures like SWFs can only then realise their full 

potential in a developing country. Adequate corporate governance practices such as 

adoption of clear objectives, appointment of independent directors and elimination of 

political control must be adopted in any SWF structure in PNG.  

 
1212 See Glen Mola Pumuye, "Legal Transplants: A Conflict of Statutory Law and Customary Law in 

Papua New Guinea" (2017) (4)2 IALS Student L Rev 31. 
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CHAPTER ELEVEN: CONCLUSION AND RECOMMENDATIONS 

11.1 Introduction 

From the start, this thesis has emphasised that, for reforms to be suggested to SOEs in 

the mining and petroleum sectors, a broader governance approach is required. It has 

examined the governance aspect in PNG, viewing corporate governance as a subset of 

governance. This means that governance issues — such as land ownership, minerals and 

petroleum ownership, the concept of the state, regulatory frameworks in the mining and 

petroleum industry, and the improvement of PNG institutions — all play important roles 

in corporate governance reforms. Mineral and petroleum resources are non-renewable 

and, as such, revenue generated from their extraction and sale must be managed 

properly and be used to improve the living conditions of the ultimate beneficiaries. The 

revenue generated from minerals and petroleum are directly transferred to KMHL and 

KPHL to be managed. The thesis highlights the defects in the corporate governance of 

these SOEs over the years. There has been increased political interference in them, a 

lack of transparency and accountability, and they have declared huge losses. Many 

investment decisions undertaken by them have been rushed through without proper 

vetting, resulting in the loss of millions of kinas. The thesis argues that the corporate 

governance of KMHL and KPHL needs to be structured in a way that insulates them 

from political interference, ensures that the appointment and management processes are 

impartial and transparent, and guarantees adequate oversight.  

This chapter summarises the thesis and makes recommendations. It will conclude with 

brief comments about the study’s limitations and suggest further areas for research. 

11.2 Summary 

The thesis is structured around the main theme of the research question. The study 

begins with the hypothesis that the Papua New Guinean SOEs in the mining and 

petroleum sectors are plagued with governance problems. It then argues that, because of 

the defects in governance, the commercial performance of these SOEs has been lacking. 

They are not as profitable as they should be in line with commercial benchmarks, and 

the intended beneficiaries (the landowners and citizens of PNG) are not receiving the 

maximum benefits they are entitled to from resource revenue. The main research 

question is: What are the problems of the governance of SOEs in the mining and 
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petroleum sectors of PNG, and what are the solutions? To provide a methodological 

structure, the thesis starts by using the doctrinal research methodology. This is to ensure 

the laws providing for KMHL and KPHL are studied and their shortfalls identified. The 

thesis then adopts a comparative methodology approach where corporate governance of 

benchmarking countries (developed and developing) is identified. These countries serve 

as examples from which PNG can draw guidance. It is important to note that 

comparisons are made on a functional basis to adopt practical reforms that can be 

customised for PNG conditions. The main component of the thesis is to suggest law 

reform, which is done through the law reform methodology.  

Most land in PNG is still classified as customary land. Customary ownership is a 

concept grounded in the PNG legal system. However, although minerals and petroleum 

are found under customary land, statutes vest the ownership of these minerals and 

petroleum in the state. This creates a conflict where customary ownership of land is 

effective only to a certain extent and does not include minerals and petroleum. This has 

been problematic in PNG because the interests of customary landowners are not being 

adequately protected. This has caused major problems — for instance, severe 

environmental degradation, such as in the case of the Panguna Mine in the AROB that 

sparked a dreadful civil war. The landowners witnessed the blatant disregard of the land 

and rivers, which no number of payments or royalties could redress. When raising these 

issues, they were not given satisfactory answers and were disregarded. As a result, the 

customary landowners took up arms against the developer and the PNG Government. 

Another case in point is the Ok Tedi Mine. This mine has caused irreversible damage to 

the environment. Because customary landowners own the land and not the minerals and 

petroleum, the monetary benefits acquired by customary landowners in resource 

projects are minimal.  

These cases have fuelled conversations about possible reforms. Although there may be 

other approaches to provide redress for these pressing problems, the thesis proposes the 

following reforms through the existing governmental structures:  

Firstly, for the customary landowners who have sufficient interest to challenge the 

constitutionality of the provisions vesting ownership of minerals and petroleum in the 

state.  
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Secondly, with the power to enact legislation, the PNG government has the opportunity 

to amend resource ownership legislation to recognise customary ownership of minerals 

and petroleum. 

For reforms to eventuate in PNG, a constitutional challenge in the PNG Supreme Court 

of the statutes vesting ownership of minerals and petroleum in the state would have to 

be instituted. Section 53 of the PNG Constitution provides for unjust deprivation of 

property. There is room for the argument that the statutes vesting ownership of minerals 

and petroleum in the state have deprived the customary landowners of owning minerals 

and petroleum found under their land. These mining and petroleum laws are 

disadvantageous to PNG because the resources are mined not for the benefit of 

indigenous landowners. When the law was adopted, it had to conform to the 

Constitution. This is because section 38(2) of the PNG Constitution declares that any 

law that takes away a citizen’s rights, such as the right to property in section 53, must be 

made by an absolute majority in the PNG Parliament and must be certified by the 

Speaker. There was no Parliament and no Speaker at the time the legislation was made, 

so in essence, all the adopted laws would have been in breach of section 38(2). Further 

laws, such as the Mining Act 1992 and the Oil and Gas Act 1998, were passed under 

section 38 of the PNG Constitution. Section 38 contains certain mandatory provisions 

that the above Acts must comply with. One of these provisions is that such laws must be 

reasonably justifiable in a democratic society. Racial colonial laws that were imported 

into PNG that do not cater for indigenous customary practices are not justified in a 

democratic society based on justice and equality. 

Another option would be for the government to use the legislative procedure to amend 

the resource ownership laws so that they recognise customary ownership of minerals 

and petroleum. For too long the customary landowners in PNG have been side-lined in 

the development of resources. Several mineral and petroleum extractions have taken 

place, yet there is little tangible development in villages and communities. A huge 

chunk of resource revenue is being taken by the developer and the remaining portion is 

being argued over by the national government, the provincial governments, and 

customary landowners. The government, if it is serious about maximising benefits for 

PNG citizens, must amend these colonial laws. Supporting this line of thought is the 

Mabo Decision in the Australian High Court, which recognised that traditional 

landowners have owned land in accordance with their customs since time immemorial. 
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Ownership of minerals and petroleum flows from the knowledge of its existence. Papua 

New Guineans were using these resources before colonisation, and nothing to Papua 

New Guineans is ownerless. The landowners have names for all the mountains, rivers, 

rocks, and minerals. Radical law reforms removing ownership of minerals and 

petroleum have been implemented in other countries such as South Africa — the 

benefits of these experiences could be of benefit to PNG. 

These two options suggest taking up customary landowners’ interests within the 

separation of powers context. One approach takes an opposing view from the state and 

works against the executive government. This approach invokes the judicial powers of 

the Supreme Court. The second approach requires customary landowners to work with 

the executive government to usher in legislative changes. This initiative rests on 

whether the Members of Parliament can be convinced to support such legislative 

changes. 

The idea of vesting ownership of resources in the state was adopted from the Crown 

ownership of minerals under common law. The concept of the Crown gave it powers 

such as the royal prerogative. These prerogative powers in the medieval days' vest 

ownership of minerals and petroleum in the crown. Chapter Four explains that the 

Crown concept is not applicable in PNG. The Queen’s representative, the Governor-

General, only acts in accordance with advice from the NEC; the Crown is not sovereign 

in Parliament and the judicial powers in PNG do not vest in the Crown. This lends itself 

to the creation of a new concept of the state in PNG. The people of PNG are sovereign 

and have vested these sovereign powers in the PNG Constitution. The Crown is not 

sovereign in PNG; therefore, it does not have the power to reserve the ownership of 

minerals and petroleum.  

The Crown is a feudal concept and applies differently in PNG. If the concept is not 

applicable in PNG, this raises questions as to why minerals and petroleum were initially 

vested in this abstract concept. The democratic constructs of PNG also rendered the 

Crown concept and its royal prerogative as having only ceremonial importance and no 

real power. This is manifested through the representative of the Crown, the Governor-

General, who can only act on advice from the NEC. It ties in with the social justice 

concept that there should be increased benefits to customary landowners. If the 

customary landowners own the minerals and petroleum, their decisions are mandatory 



 | P a g e  

 

 

270 

in its development, and they decide what happens on their land. The sovereignty of 

PNG vests in the people of PNG, and the people should be the primary arbiter of what 

happens to the resources. The system of vesting decisions in elected representatives has 

not yielded tangible benefits to customary landowners. Basic living conditions have not 

improved while resources have been continuously extracted. Landowners’ rights and 

benefits from revenue generated from their lands need to be elevated. 

Because of statutes vesting ownership of minerals and petroleum in the state, the state 

plays a major role in the mining and petroleum sectors. It retains the power to grant 

permission for resource companies to explore and develop minerals and petroleum. The 

state does so by issuing mining licences and petroleum licences for a developer to enter 

the land and extract resources. The state also, via legislation, is given the option of 

taking up equity stakes in various resource projects. The problem with PNG is that the 

government does not have readily available finances to pay its equity stake upfront. 

Therefore, the government borrows directly from financial institutions, lets the 

developer carry its costs and repays the developer when projects generate revenue or 

mortgages its shares in companies where the state owns shares. This adds to the 

problem of not maximising the revenue from minerals and petroleum. Ideally, it would 

be better for the state to develop its own resources. To generate revenue, a sovereign 

wealth fund (SWF) can be of value. An SWF would mean that revenue from current 

projects could be saved and invested to generate profits. If there is potential for the 

development of a new mine or oil/gas fields, the government can purchase an equity 

stake from available finances or, even better, own and develop the mine outright. Other 

state agencies can also participate in the mining and petroleum industry concerning the 

collecting of taxes, royalties, and other benefits. 

Many states throughout the world have opted to incorporate mining and petroleum 

companies to represent their interests in the mining and petroleum sectors. However, in 

the 1990s most of these companies were privatised. In PNG, the state does not own 

mining companies but creates SOEs to manage its equity stake in projects. The same 

approach is employed for petroleum resources. Among the different regulatory models 

in the world, PNG has adopted the Ministry-dominated model. With this model, the 

Ministry for Petroleum is charged with regulating and overseeing the industry. From the 

Ministry-dominated model, there is potential for PNG to adopt the Norwegian model, 
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which is seen as the best model in existence. This would see a national oil company 

(NOC) playing a more leading role. However, the same test of functionality would need 

to be satisfied as to whether the regulatory framework could be changed from the 

Ministry to the NOC. Having an effective regulatory model is important because it 

provides coherence; it ensures the resource revenue is adequately received and used 

according to to set objectives. 

Because the state opted for an equity interest in projects, there was a need for 

commercial organisations to manage these acquired interests. In its early days, the state 

opted for its interests, together with the interests of customary landowners, to be 

represented by one company, which was the Mineral Resource Development Company 

(MRDC).  

In embracing privatisation, the government decided to incorporate Orogen Minerals to 

have dual companies with the option of taking up PNG’s mineral and petroleum 

interests. The government then decided to separate its mining interest from its 

petroleum interest and incorporated the company Petromin. With the need for 

corporatisation, the PNG Government passed the IPBC Act 2002 to create the 

Independent Public Business Corporation (IPBC). All state interests in mining and 

petroleum were brought under the IPBC, and the Minister for SOEs was made the sole 

shareholder. In 2015, the latest reforms by the PNG Government included the idea of 

consolidating all its interests in different SOE companies. All the state’s interests in 

utility companies were brought under KCHL, the state’s interests in mining were 

brought under KMHL, and its petroleum interests were brought under KPHL. After all 

these structures, the problems of non-profitability and excessive political control were a 

constant recurrence. Case studies such as the Tolukuma Gold Mine and the Nautilus 

Solwara project are examples of bad investment decisions and poor corporate 

governance exercised by these SOEs. 

Although the consolidation of SOEs might have brought some benefits, its execution 

had flaws. Firstly, making the Office of the Prime Minister the sole shareholder and 

trustee provided an avenue for direct political interference in KMHL and KPHL. 

Excessive power is vested in the Office of the Prime Minister because the Prime 

Minister is the trustee and chairs the NEC. The NEC approves SOE plans and appoints 

directors. Excessive political interference was a major contributing factor in the loss of 
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millions of kinas in revenue through the UBS loan deal, which was pushed through 

using the Prime Minister’s powers. Secondly, the trustee structure overcomplicates the 

process of providing clear objectives to SOEs. There is also a lack of transparency and 

accountability procedures to safeguard the corporate procedures of KMHL and KPHL. 

The Office of the Auditor-General is barred from reviewing the books of KMHL and 

KPHL, and there is a need for increased appointments of independent directors, whose 

appointment should solely be the prerogative of the SOE. 

After identifying the problems of SOEs in PNG, the thesis looked at international best 

practices put forward by international institutions. The principles pronounced in the 

Washington Consensus were deliberated on by organisations such as the OECD, the 

World Bank, and the ASX. These institutions were chosen because of country-specific 

publications on improving governance, widely accepted principles of corporate 

governance and the regular updates of their corporate governance principles. The OECD 

has published three publications on corporate governance (1999, 2004, 2015) and SOEs. 

The World Bank publishes accepted corporate governance principles; it tests the 

governance in many countries and furnishes reports on these assessments. Because of its 

proximity to PNG making the ASX a model for the PNG Stock Exchange, the thesis 

discusses ASX principles of corporate governance.  

When measured against these standards by the above-mentioned institutions, the 

following pointers become clear in terms of general corporate governance to improve 

SOEs in PNG and make them profitable: 

There must be an effective corporate governance framework. This is the most basic trait 

of an SOE. With such a framework, the SOE can be managed properly with adequate 

oversight by the board. All the measures undertaken must produce the desired outcome. 

KPHL and KMHL must always protect the shareholders’ interests. The shareholders in 

SOEs in PNG are the people, and the revenue generated and managed must be done in 

the best interests of the people. The rights of the shareholders are clearly outlined, and 

the shareholders’ objectives for the company are an important contract. 

Other stakeholders are important in the governance framework of KMHL and KPHL — 

contractual participants (shareholders, creditors, suppliers, customers, and employees) 

and social constituents (the local community, society, global partners, and all levels of 

government). 
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Disclosure and transparency are paramount to SOEs. Mandatory disclosure promotes 

good corporate governance. Openness and transparency between the shareholders and 

the SOE can contribute to constructive interactions. 

In terms of specific corporate governance practices of SOEs, international standards 

suggest: KPHL and KMHL must be separate from their shareholders. The state as a 

shareholder must have a defined role and SOEs must have the autonomy to achieve 

their objectives without political interference. 

The state must ensure that there is a competitive market for SOEs. KPHL and KMHL 

must be fully corporatised and commercially operating SOEs to improve efficiency. 

Publication of respective roles and responsibilities of the board and management is a 

good corporate governance practice. The board must add value to the SOE, promote 

ethical standards of reporting, safeguard its reporting and audit process, and be prepared 

to deal with any risks that would affect the SOE. 

On the domestic front, the PNG corporate governance practices are provided by the 

Bank of PNG, private companies and laws incorporating SOEs, and the Companies Act 

1997. There is a need to develop corporate governance practices in PNG. In terms of 

SOEs, the corporate governance mechanism is grounded in enabling statutes. Therefore, 

when drafting enabling statutes, due consideration should be given to international 

standards. In the future, PNG can develop a set of corporate governance codes once 

basic corporate governance and accountability institutions are improved. 

11.3 Recommendations of the Study 

The thesis explores ways to improve governance in PNG to maximise the revenue 

generated from minerals and petroleum resources. It adopts an overarching view to look 

at the above premise in two contexts. The first is to justify customary ownership of 

minerals and petroleum resources in PNG. The second is to look at the avenues 

available for improving governance (institutional and corporate) to ensure that SOEs 

that receive revenue from minerals and petroleum adequately manage these revenues for 

the benefit of Papua New Guineans. 

The thesis makes the following recommendations. 
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11.3.1 Shifting Ownership 

In terms of resource ownership, the thesis argues that there is sufficient justification for 

Papua New Guineans to be vested in ownership of minerals and petroleum. This is 

because most, if not all, mining and petroleum projects currently in existence are 

located on land that was customary land. If the common law definition of land includes 

everything above and under the land, customary landowners should have ownership of 

resources under their land. Under common law, ownership of gold and silver was vested 

in the Crown; however, that concept is a feudal concept not applicable in PNG where 

the people are the source of sovereignty. The thesis highlights the unequal distribution 

of revenue, lack of development, environmental degradation, and the minimal 

ownership percentage of mineral and petroleum projects as reasons for recognising 

customary land ownership over minerals.  

11.3.2 Improving Governance 

SOEs operate within a regulatory framework and a system of government in PNG. For 

SOEs to be transparent, accountable, profitable, and free from political interference, 

institutional governance needs to be reformed simultaneously with corporate 

governance. Perhaps the biggest hurdle to overcome is the high level of corruption in 

the country. Tougher anti-corruption laws need to be enacted with severe penalties, and 

institutions that guard against corruption need to be funded, skilled, and resourced to 

combat corrupt practices. The passing of the Whistleblower Act 2020 and the creation of 

the ICAC are steps in the right direction. This new institution and existing institutions 

such as the Police, Courts, Ombudsmen Commission, Public Prosecutor and Auditor-

General need to work together in the fight against corruption. 

Corruption has become systematic in PNG, and it targets institutions that have revenue. 

This results in few benefitting from the revenue generated from the mining and 

petroleum industry. If corporate governance reforms are undertaken without improving 

oversight and accountability institutions, the problem remains. Corruption is 

diminishing the performance of SOEs and will continue to do so if nothing is done 

about it. Corruption from the bureaucracy and public service finds its way into SOEs. 

SOEs are owned by the state and there is a need to do more to combat corruption. The 

police, the courts, ICAC and other anti-corruption agencies need to work toward 

reducing the adverse effects of corruption. This will have the effect of protecting SOEs 
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from interference, misappropriation, and the mismanagement of revenue generated by 

SOEs such as KMHL and KPHL. 

The government system of PNG also needs to be improved, especially its parliamentary 

politics and party systems. Instability in government caused by Members of Parliament 

moving randomly from party to party and raising baseless motions of no confidence to 

destabilise governments needs to be stopped. The political climate affects SOEs because 

the Prime Minister of PNG is the sole shareholder/trustee. A government cannot 

effectively carry out its plans and achieve its political objectives if there are constant 

changes to its leadership. The thesis suggests legislative measures to ensure that this 

does not happen and that the political climate is stable. This will give governments 

mandated by the people sufficient time to implement policies for the betterment of 

PNG. 

Finally, the sovereign welfare fund legislation must be fully implemented. The PNG 

sovereign welfare fund created by the general government must be given the chance to 

achieve its macroeconomic purposes. Surplus revenue from all the existing government 

projects must be deposited into the SWF for it to hold, manage, or administer. These 

financial and non-financial asset must be put to work to achieve the SWF’s financial 

objectives. The SWF must also develop a strong investment portfolio for investing in 

foreign financial assets. Political interference in SOEs and state agencies has been a 

problem in PNG. The Santiago Principles provide that it is important for the separation 

of political influence from the management of any SWF. The PNG SWF must be 

protected from undue and direct political interference. Political interference has already 

led to the depletion of the Mineral Resources Stabilisation Fund. In terms of its 

corporate governance, the thesis suggests a better approach: the SWF Board sets the 

investment mandate and the Minister tables it before the NEC for approval rather than 

presenting it to Parliament for approval. If this is not practical, the Treasury Minister 

should present the investment mandate to Parliament for approval, and any changes 

should also be approved by Parliament. This is because the investment mandate drives 

the function of the SWF and should not be subject to political influence. 

The thesis also suggests that the Board of the SWF should consist mainly of 

independent directors because independent directors are at arm’s length from political 

interference and influence. The SWF needs to be allocated resources and staff to carry 
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out its legislative mandate. Structures need to be established to receive the dividends 

from KPHL and KMHL, to be deposited as savings or invested to generate revenue. 

11.3.3 Improving Corporate Governance 

Once the governance institutions have been simultaneously reformed, corporate 

governance needs to be improved. The main criterion for choosing the benchmarking 

countries was whether it was practical for the reform practices in these countries to be 

adopted in PNG. This meant that the countries chosen had to show improved corporate 

governance that could be used in PNG. The thesis divides the benchmarking countries 

between developed and developing nations. New Zealand, Australia, and Singapore 

were chosen as developed countries while Tonga and Jamaica were the developing 

countries. New Zealand, Australia, and Singapore offered the relevance of their reform 

experience and could show how their SOEs had been successful. Tonga and Jamaica 

were chosen because their SOE structure and corporate governance setup have been 

recommended by an international institution as a model for developing countries. 

After establishing the countries chosen as benchmarks, the question now is how to 

compare these countries with PNG. To set some boundaries and offer structural 

guidance, four key areas invented by the ADB are adopted. These are: 

SOE Legislation 

Governance Rules 

Monitoring Techniques 

Transparency. 

In applying these to the PNG context, the following recommendations are made: 

11.3.3.1 Amend SOE Legislation 

As the corporate governance framework for SOEs in PNG is provided by statute, these 

corporate governance reforms require amendments to the Constitution, the KMHLAA 

and the KPHLAA. The SOE legislation should ensure that there is a clear separation 

between the government and SOEs. In the case of PNG, this would be achieved by 

grounding the mandate of SOEs in the Constitution. This is because there is ample 

scrutiny and protection of constitutional provisions.  
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The thesis provides evidence to show that political interference is one of the main 

detriments to the functioning of KMHL and KPHL. As a result, the thesis suggests that 

the governance and mandate of the above SOEs should be provided for by the PNG 

Constitution. The mining and petroleum industry is the driving force behind the PNG 

economy. To implement policies, fund infrastructure development, implement laws, and 

pay salaries for public service, PNG needs adequate finances. Making the Constitution 

the basis for KMHL and KPHL is important because the Constitution cannot be easily 

amended, and there are institutions such as the courts, the Office of the Opposition 

Leader, and the Ombudsmen Commission that protect the provisions of the 

Constitution. The current legislative structure where the Prime Minister is the trustee 

and chairs the NEC is an avenue for direct political interference in the governance of 

SOEs. The UBS loan case study serves as a reminder that excessive powers to interfere 

with the administration of KMHL and KPHL vest with the Prime Minister because the 

Prime Minister is the sole trustee. 

The Constitution would need to be amended for this to happen. These amendments will 

be supplemented by the KMHLAA and the KPHLAA, and the Acts will be amended if 

needs be to provide clear identification and separation of the roles of Ministers, boards, 

and managers. The SOE legislation must achieve a good balance between effective state 

oversight and the commercial independence of the SOE Board.  

11.3.3.2 Provide for Governance Rules 

Some countries have left governance rules in the hands of company law entirely. This 

works for a market/financial economy like Singapore. However, PNG reforms, for now, 

must work around governmental structures. Because of the underdeveloped market 

economy, the government through legislation must provide governance rules.  

Maybe in the future, when PNG moves towards becoming a market economy, it can 

emulate the practice in Singapore. A great starting point would be the appointment of a 

competent and qualified board together with a CEO. Certain aspects of the former IPBC 

should be brought back in the sense that the SOEs are responsible to the Ministry for 

State-Owned Enterprises.  

The appointment of the board and directors should be left to the discretion of the 

management of the SOEs and the power to veto it vested with the NEC. The Board of 

Kumul Minerals and Petroleum should be appointed by the company, and two 
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independent directors appointed by the parliamentary committee. This is consistent with 

the practice of performing SOEs. 

SOEs must have clear commercial objectives. The objective of a company during a 

given period is important. It ensures that the company has set goals that it must achieve. 

After the given period, the same objectives serve as the criteria to measure the 

company’s performance.  

Following proven corporate governance practices in benchmarking countries, the thesis 

proposes the use of statements of corporate intent (SCI). The SCI will govern the 

relationship between the two ministers and the board. The necessary statutes must be 

amended to set out what the SCI is and what are its terms. This statement will contain 

the financial and non-financial (if any) objectives for KMHL and KPHL. To effect this, 

the enabling statutes will need to be amended. The SCI, in essence, is an agreement 

between the shareholder(s) and the directors of KMHL and KPHL.  

The Prime Minister as trustee should be replaced by two shareholding ministers. The 

SCI will provide clear objectives to transform government policies into commercial 

statements. It will contain objectives, performance targets, financial structures, and 

policies. Further, after the end of the designated period assigned to the SCI, the 

performance of the board and the management of KMHL and KPHL will be measured 

according to the SCI. 

If the objectives are not met, that is sufficient reason for the shareholders to replace the 

board and CEO with other qualified people to achieve the SOE’s objectives. The SCI 

will ensure that the objectives of KMHL and KPHL are beneficial. Social objectives 

will be limited (such as sporting activities) and crucial objectives (such as deposits into 

the SWF, support of education, infrastructure, and health objectives) will be pursued. 

11.3.3.3 Implement Monitoring Techniques 

As the SCI contains the objectives of the company, during the review it will serve as the 

basis for reviewing whether the board and CEO are achieving the objectives of the 

company; if not, they need to be replaced. The SCI is not a standalone document in the 

reporting and monitoring of SOEs. In terms of reporting, KMHL and KPHL should 

provide an annual corporate plan, an SCI, an annual report, a half-yearly report, and 

unaudited and audited accounts. This is to ensure there is a clear direction for the SOE, 

and the SOE is making strides to achieve it. Constant reporting is essential because it 
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enables the shareholders to be aware of the progress of the SOE and whether, after the 

half-yearly report, things need to be changed to achieve the SCI. 

The SOEs should be scrutinised by the Ombudsman Commission, the Auditor-General, 

and the Department of Petroleum and Energy. The Auditor-General’s office should be 

responsible for auditing KPHL and KMHL. The Public Finances (Management) Act 

1995 should apply to KMHL and KPHL, and there must be regular audits. In terms of 

reporting, KMHL and KPHL should provide reports and necessary documents through 

the SOE committee. 

The SOE committee in Parliament must be active in providing scrutiny and oversight to 

KMHL and KPHL. The committee should be given powers to summon the leadership of 

these SOEs to show if there are discrepancies in the SOE’s management.  

11.3.3.4 Enhance Transparency 

The first restructuring to enhance transparency would be to remove the Office of the 

Prime Minister as trustee for KMHL and KPHL. The Office of the Prime Minister is a 

political office; hence, it is a direct avenue for political interference in SOEs. There is 

no transparency when the Prime Minister is both the trustee for KMHL and KPHL and 

sits as the Chairperson of the NEC. The Office of the Prime Minister exercises 

excessive powers in the governance structure of SOEs. This is not transparent and 

should be amended. The concept of two shareholding Ministers should be implemented. 

One Minister will be the Finance Minister and the other the Minister for SOEs. These 

two Ministers are accountable to Parliament and the Ombudsmen Commission under 

the leadership code. Any action that is taken contrary to the good governance and 

functioning of SOEs that borders on criminality or a breach of the leadership code will 

attract penalties. A parliamentary SOE committee needs to be established and 

constituted by three MPs: one from the opposition, one from the government, and one 

from the middle benches. The power to appoint directors is left to the board, and there 

must be a push for a majority of independent directors. The NEC can veto the 

appointment of directors only when the appointment contradicts reasonable criteria in 

the enabling legislation.  

Having independent directors is critical to SOEs. These independent directors are the 

manifestation of transparency. Their most important quality is that they have no 

dealings with and are not answerable to politicians. This is preferable to appointing 
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departmental secretaries to SOE boards because secretaries are public servants and 

answerable to Ministers, which provides an avenue for political control and influence. 

Independent directors are important in the composition of the board because they sit on 

the board to provide the company with independence, transparency, and profitability. 

They empower boards to appropriately discharge their responsibilities and duties.  

The Auditor-General’s office must provide audits of the accounts of KPHL and KMHL. 

This is because the assets and revenue of these SOEs belong to the people of PNG, and 

the Public Finances (Management) Act 1995 must apply. There must be standard 

procedural safeguards, and the Office of the Auditor-General must have investigative 

powers. 

11.4 The New Deal 

The proposed structure promotes accountability and scrutiny. The biggest legislative 

change would be for the Constitution to be the legislative basis for SOEs. More 

institutions are given oversight over the affairs of KMHL and KPHL. In terms of 

accountability, the structure proposes that the Office of the Auditor-General audit the 

books of KMHL and KPHL. The structure also suggests using two shareholding 

Ministers and additional scrutiny by impartial and independent institutions. See Figure 

11 (Chapter 9). 

11.5 Why the New Deal Will Work 

This structure will work because the legislative basis for SOEs will be grounded in the 

Constitution. In this globalised world, money is needed to drive social, political, and 

economic development. The most protected legislation in PNG is the Constitution. The 

Constitution empowers constitutional offices to guard its provisions and invoke the 

Supreme Court’s review powers if there are amendments made to it. The supreme law 

in PNG should make provisions for an important SOE that generates much-needed 

revenue for the country. 

Secondly, throughout the structure, there is a recurring theme of scrutiny and 

accountability. It starts with the creation of the parliamentary committee on SOEs. This 

committee consists of three Members of Parliament, one each from the government, the 

opposition, and the middle benches. They are given the mandate to appoint independent 

directors. The Board proposes qualified candidates to sit on the Board of Directors for 
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the joint-minister to appoint and the NEC can veto these appointments. The Finance 

Minister is also appointed as a joint shareholder with the Ministry for State-Owned 

Enterprises. This ensures that the two ministers work together and, more importantly, 

provide scrutiny. In addition, the structure demands traditional accountability 

institutions to scrutinise the performance of KMHL and KPHL. There should be 

increased scrutiny from constitutional offices such as the Ombudsmen, Office of the 

Auditor-General and the Department of Petroleum and Energy as the regulator should 

ensure the proper functioning of matters under the department. 

The Ministry for State-Owned Enterprises and Finance Minister should act as the sole 

shareholder in the SOE and be responsible for translating policy statements into 

achievable commercial objectives/statements for KMHL and KPHL. This can be 

achieved through the SCI and the corporate plan. The Ministers formulate the objectives 

of the SOEs through the SCI, which are renegotiated annually, setting out the financial 

targets, customer service, and community concerns whilst also acting as a performance 

agreement. A failure to achieve the SCI provides a clear basis for ministerial 

intervention in an SOE. 

Thirdly, the structure is designed to eliminate or limit the political control of SOEs. The 

statutes will demarcate the roles and responsibilities of the shareholders and the SOE. 

The Office of the Prime Minister should be removed as trustee and the NEC’s powers to 

appoint directors should also be removed. The most substantial role of a political office 

would be setting the SCI by the dual Ministers. The NEC has no power to appoint board 

members, as this is the responsibility of the SOE alone. 

Further, any investment by KMHL and KPHL will be pursued by the SOEs. If this is a 

term in the SCI, investments will be prudent and bring financial gains. Squandering 

hard-earned money from minerals and petroleum must be avoided at all costs. There 

must be proper board scrutiny of investments that are going to cost the SOEs a 

significant amount of money. 

Fourthly, the structure needs to make the procedures in KPHL and KMHL as 

transparent as possible. A true reflection of this is the appointment of independent 

directors. Independent directors should bring a wealth of experience and independence 

to these SOEs. The standard in recruiting independent directors should be very high so 

that the best and brightest Papua New Guineans and expatriates are appointed to the 
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positions. Independent directors will review the performance of the board and the 

executives and provide an independent opinion on matters about the direction of the 

company. Also, as the SCI, reports and plans are now scrutinised by the joint ministries, 

the SOE Committee and accountability institutions, the SOE landscape changes. 

Institutions are now interested and are providing scrutiny of the SOEs. This will serve 

as a deterrent to malpractice by those in charge of the SOEs. 

Lastly, the SOE reforms do not stand in isolation. Institutional reforms are also 

encouraged simultaneously. The improvement of anti-corruption measures and 

resourcing of accountability institutions play a major role in elevating SOE 

performance. There is encouragement for political stability and for the government to be 

given the benefit of implementing its plans. Also, the thesis provides alternatives; one of 

them is the recognition of customary ownership of minerals and petroleum. This gives 

customary landowners the ultimate rights and benefits of resources extracted from their 

land. If the customary landowners own the minerals and petroleum, they can decide for 

their best interests. At the end of the day, customary landowners are the ones directly 

affected. The thesis has highlighted conflicts and complaints from customary 

landowners who feel they are losing at both ends. On the one hand, they see the adverse 

effects of mining on their environment and on the other, they do not see tangible 

benefits funded by the revenue from minerals and petroleum.  

11.6 How to Implement the Reforms in PNG 

The thesis has suggested reforms to PNG’s institutional structure and the corporate 

governance structure of KMHL and KPHL. However, the political, economic, and 

social structures in PNG revolve around the concept of the elected government. In 

countries like Singapore as a financial economy, the correction of corporate governance 

is left to market forces. Unfortunately, PNG is not there yet. Reforms in PNG hang on 

the political will of the Prime Minister and the NEC. The only avenue existing outside 

of this for reforms is when the Supreme Court makes a deliberation the government 

must comply with. However, in a normal scenario, the government must be convinced 

that PNG needs reform. Maybe it is time for the government to make a call on the 

resource ownership provisions. In formulating a new social contract, statutes should be 

amended to recognise the customary landowners of minerals and petroleum. This puts 
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them on an equal footing with the developers and the government itself. In a sense, it 

requires the government to limit its powers. 

Also, the government has the option to better its corporate governance for SOEs in the 

mining and petroleum sectors. This thesis and other academic papers produced on PNG 

SOEs and reports need to be combined. The Ministry and government think tanks can 

also be tasked to review the current structure of KPHL and KMHL to see whether there 

are areas in need of reform. After these studies are undertaken, recommendations must 

be made and implemented. SOEs in PNG are grounded in statutes, and the only body 

tasked to make and amend statutes in PNG at the national level is the Parliament. 

Minerals and petroleum are non-renewable resources that come at a high cost of 

environmental degradation. Environmental plans cannot prevent the destruction of the 

environment; however, they provide avenues for the most sustainable way to dump 

tailings and construct the mine and oil/gas fields. This is the price customary 

landowners are paying for resource developers and multinational corporations to profit 

from resource revenue. The PNG Government can no longer be ignorant of the needs of 

its people. If ever there was a political will by the government, the time is right for it to 

be exercised. 

11.7 Limitations of the Study 

There were plans for an empirical study to support the thesis. Data would have been 

collected through questionnaires and interviews. However, given the uncertainty 

surrounding the COVID-19 pandemic and border closures, these plans proved 

impractical and were not pursued. This was highlighted during the confirmation of 

candidature and accepted by the Faculty of Law, Bond University. 

11.8 Further Research 

There is always ample opportunity for further research. The corporate governance of 

Kumul Consolidated Holdings (SOE in charge of water, aviation, power, and 

communication) could be examined and governance reforms suggested concerning the 

consolidation of the individual SOEs. Also, fully privatising SOEs in PNG would be an 

interesting area of research. Further research into this field can be pursued from a 

legislative drafting perspective. This could look at how the laws are to be amended and 

the drafting work required for the Constitution and the statutes. 
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11.9 Conclusion 

The people of PNG give the state its sovereignty and its validity. Society has evolved, 

and laws do not exist in a vacuum but must respond to social needs. If the ownership of 

minerals and petroleum by customary landowners in PNG can provide better benefits 

and development compared to the current trend, it is worth pursuing. PNG has been 

independent since 1975, and there is a great need for living conditions to improve. The 

country depends on its mineral and petroleum resources. As a result, SOEs have a 

monumental duty to ensure that revenue is protected from abuse and used for the 

betterment of the country. Political interference, mismanagement, and misappropriation 

of resource revenue have plagued the country, and this thesis has at least attempted to 

highlight these problems and suggest reforms to address them.  

There needs to be a complete overhaul of the structure of SOEs in PNG. A lot of 

revenue is earned from the mining and petroleum sectors. The revenue earned is not the 

limit. It can be increased if more ownership of resource projects is vested in the PNG 

Government. For this to happen, adequate finances are needed for the government to 

develop these projects solely. To ensure that SOEs are profitable, the sovereign wealth 

fund must generate revenue, and there must be an effective and coherent governance 

structure for SOEs. The government must be at the forefront of such an overhaul to the 

structure of SOEs in PNG. 

The general governance of institutions and the political system needs to improve to 

provide the necessary scaffolding for improvement in corporate governance. These 

reforms cannot be left to market forces because the PNG system depends on the 

government to introduce and implement reforms. It is time for the government to realise 

the importance of revenue generated from the mining and petroleum sectors and to use 

this revenue to advance the development aspirations of the people of PNG.  

The thesis concludes with this powerful constitutional statement. All power belongs to 

the people. As the state is the collective representation of the people, it must ensure that 

all its agencies and enterprises are structured to advance the people’s interests, protect 

their resources, and improve their living conditions. 
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