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Submission1 to the Serious and Organised Crime Review, by 
Associate Professor Terry Goldsworthy 2  and Assistant 
Professor Gaelle Brotto 3. 
 
 
 
INTRODUCTION 
The review has been set up with the following terms of reference. The review will examine the 
below issues: 
 

Habitually Consorting: 
1. Are you aware of the consorting provisions, as defined in s736 Criminal Code 1899 
(Qld), as currently drafted, adversely or disproportionately affecting any particular 
demographic (for example, Aboriginal people, Torres Strait Islanders, homeless people, 
drug dependent people), either directly or indirectly? 
2. Are you aware of any circumstances where the consorting provisions have been used in 
conditions that may be outside of the intention of the legislation? Are the wider search 
powers provided for within the consorting provisions being used appositely? Are the 
defences being applied appropriately such that certain forms of consorting are being 
disregarded, per the recommendation of the Taskforce? 
3. Have the consorting provisions been effective in disrupting serious and organised 
crime? 
4. Have there been any difficulties in the implementation of the consorting provisions. If 
so, are there amendments that could be considered to improve the efficacy and facilitate 
the purpose of the legislation? Are those amendments compatible with rights protected 
under the Human Rights Act 2019 (Qld)? 
5. Are the current provisions compatible with rights protected under the Human Rights 
Act 2019? Are there competing interests that impact on whether any legislative amendment 
should be made to the provision, or whether it should be retained notwithstanding any 
human rights incompatibility? 
 

 
1 The authors stress that, throughout this submission, the views expressed are those of the authors; they do not 
necessarily reflect the opinions of their employer, Bond University. 
2 Dr Terry Goldsworthy (tgoldswo@bond.edu.au) is an Associate Professor of Criminal Justice and Criminology, 
in the Faculty of Society and Design at Bond University. He was previously a Detective Inspector with 28 years’ 
service in the Queensland Police Service and separated from the service in 2013. 
3 Dr. Gaelle Brotto is an Assistant Professor of Criminal Justice and Criminology, in the Faculty of Society and 
Design at Bond University. 
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Peace and Good Behaviour Act 1982 (Qld) 
6. Are you aware of any circumstances where Parts 3, 4, and 5 of the PGBA operated in a 
way which disproportionately or adversely affects any demographic (for example, 
Aboriginal people, Torres Strait Islanders, homeless people, drug dependent people), 
either directly or indirectly? 
7. Have there been any unintended consequences as a result of the implementation of Parts 
3, 4, and 5 PGBA? 
8. Have there been difficulties in the implementation of these provisions? If so, are there 
amendments that could be considered to improve the efficacy and facilitate the purpose of 
the legislation? Are those amendments compatible with rights protected under the Human 
Rights Act 2019 (Qld)? 
9. Are the provisions compatible with rights protected under the Human Rights Act 2019 
(Qld)? Are there competing interests that impact on whether any legislative amendment 
should be made to the provision, or whether it should be retained notwithstanding any 
human rights incompatibility? 
 
Part 9D Penalties and Sentences Act 1992 (Qld) 
10. Overall do you consider that Part 9D PSA is disrupting organisations by way of 
disincentivising involvement and/or encouraging cooperation with law enforcement 
agencies? Why or why not? 
11. Are there any legislative changes required to improve the effective operation of the 
circumstance of aggravation, particularly in light of the judicial consideration of Part 9D? 
12. Are the provisions compatible with rights protected under the Human Rights Act 2019 
(Qld)? Are there competing interests that impact on whether any legislative amendment 
should be made to the provision, or whether it should be retained notwithstanding any 
human rights incompatibility? 

 
The authors will address each point as relevant. Firstly, it would be useful to explore the issue 
of serious and organised crime itself. 
 

Defining organised crime 
In 2018 the Australian Institute of Criminology estimated that the cost of serious and organised 
crime in Australia for 2016-17 was $47.4 billion Australian dollars (Smith, 2018), rising up to 
60.1 billion Australian dollars in 2020-21 (Smith & Hickman, 2022). Whilst the acceptance of 
organised crime as a threat had been common, there has been considerable debate as to what 
constitutes organised crime (Beare, 2003; Bersten, 1990; Edwards & Gill, 2003; Korsell & 
Larsson, 2011). As the Australian Institute of Criminology has noted, “one of the challenges in 
conducting research into organised crime is to adopt an operational definition that is both 
workable and useful” (Broadhurst et al., 2018, p. 1).  So, what do we mean by that term?  
 
INTERPOL frames its discussion of organised crime in terms of criminal activity:  
 

Organised networks are typically involved in many different types of 
criminal activity spanning several countries. These activities may include 
trafficking in humans, illicit goods, weapons and drugs, armed robbery, 
counterfeiting and money laundering (INTERPOL, 2019, p. 1)  

 
The United Nations (UN) Convention against Transnational Organised Crime (2004) indicates 
that organised crime groups have a number of elements. These include; a group of three or 
more persons that was not randomly formed, existing for a period of time, and acting in concert 
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with the aim of committing at least one crime punishable by a minimum of four years of 
incarceration (United Nations Office on Drugs and Crime, 2004). The United Nations Office 
on Drugs and Crime (UNODC) has recognised that organised crime has diversified and become 
more transnational: 
 

Organised crime is not stagnant but adapts as new crimes emerge and as 
relationships between criminal networks become both more flexible and 
more sophisticated, with ever-greater reach around the globe. (United 
Nations Office on Drugs and Crime, 2015) 

 
The EU’s law enforcement agency, EUROPOL, has called for a new definition of organised 
crime (EUROPOL, 2015, 2017). It had previously observed: 
 

The group structures that dominate fictional representations of 
organised crime are disintegrating and will increasingly give way to an 
organised crime landscape dominated by loose networks made up of 
individual criminal entrepreneurs who interact and conduct their 
business in a shared, and often digital, criminal underworld. 
(EUROPOL, 2015, p. 11) 

 
In 2017, EUROPOL, in its report on organised crime, noted that criminal organisations were 
diverse in structure and makeup and that they engaged in poly-criminality across multiple 
markets (EUROPOL, 2017). The 2021 assessment of EUROPOL made the following 
observations about serious and organised crime. 
 

Serious and organised crime in the 21st century, in particular, is fluid 
and networked, connecting individual criminal entrepreneurs and 
smaller groups of criminals mediated by information and contract 
brokers and supported by criminal service providers lending advice and 
assistance with expertise in law, finance, logistics and many other 
specialist domains. (EUROPOL, 2021, p. 14) 

 
The Queensland Taskforce on Organised Crime legislation (henceforth The Wilson report) 
referred to the changing nature of organised crime: 
 

Organised crime is constantly evolving. It exists in a dynamic 
environment ‘not exclusive to certain geographical areas, to singular 
ethnic groups or to particular social systems’…The nature of the 
modern-day crime landscape is such that those old-style traditional 
groups are no longer so prominent. (Taskforce on Organised Crime 
Legislation, 2016, p. 13) 

 
The New South Wales (NSW) Crime Commission acknowledges that "organised crime groups 
undertake a wider range of criminal activities with greater complexity" (New South Wales 
Crime Commission, 2013, p. 3). In its 2017 Organised Crime Disruption Strategy, the 
Commission outlines that organised crime groups now have interchangeable structures, use 
technology increasingly and are becoming more globalised. 
 

Over the past several years organised crime in NSW has evolved as a 
result of globalisation and transnational drug trafficking and money 
laundering. There are dozens of major organised crime groups operating 
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in NSW. These include: European-Australian Networks, North Asian 
Networks, Outlaw Motorcycle Gangs, East and Southeast Asian gangs, 
Latin and South American Cartels and Middle Eastern gangs. (New 
South Wales Crime Commission, 2017, p. 4) 

 
As has been noted, organised crime can be “sophisticated, extending across time and place” 
(Mann, 2017, p. 383). These definitions show that organised crime is constantly changing, and 
that law enforcement face a constant battle to stay “in front of the game” in combating 
organised crime groups. 
 

The international approaches to organised crime 
This section examines the effectiveness of various international strategies and tools to fight 
organised crime. The legislations and strategies are highly varied and for instance, some laws 
target either “individuals on the basis of their participation in organised crime groups” or “the 
groups themselves… by focusing on their activities, their objectives, their impact and/or their 
structures” (Ayling & Broadhurst, 2014; Gabor, 2003; Wilson, 2015). Their order of 
presentation is independent of their importance, prominence, and effectiveness. 

The North American Approach 
United States Legislation targeting organised crime 
In terms of Criminal Law to target organised crime the United States use the Organised Crime 
Control Act 1970 (OCCA), which has for purpose to: 
 

… seek the eradication of organized crime in the United States by 
strengthening the legal tools in the evidence-gathering process, by 
establishing new penal prohibitions, and by providing enhanced 
sanctions and new remedies to deal with the unlawful activities of those 
engaged in organized crime (OCCA 1970, s1). 

 
One part of the United States response to organised crime is the Racketeer Influenced and 
Corrupt Organizations Act (RICO Act) (Chapter 96, Title 18, United States Code, s1961–68), 
which provides extended penalties and a civil cause of action for criminal acts performed as 
part of an ongoing criminal organisation, was enacted as response to increase concern about 
the Italian mafia (U.S. Department of Justice, 2009). 
 
The RICO Act aims to combat organised crime by: 
 

… strengthening legal tools of the evidence gathering process through 
establishing new penal provisions, and providing enhanced criminal 
sanctions and new remedies to deal with the unlawful activities of those 
engaged in organised crime (OCCA 1970 (US), Pub L 91-452, 84 stat 
922, 923) 

 
Under RICO, it is a crime to belong to an enterprise (“any sort of official or legal entity (a 
partnership, corporation, association, union and so on) and ‘any group of individuals associated 
in fact although not a legal entity’” (RICO Act, 18 USC. s1961(4))), that is involved in ‘pattern 
of racketeering activity’, which include among other the following type of offences acts or 
threats to murder, kidnapping, arson, robbery, extorsion and drug dealing (RICO Act, 18 USC. 
S1961(1)). 
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The Act sets out four racketeering offences: 
(a) having an interest in an enterprise which receives income as a result of a 

'pattern of racketeering activity' or the ‘collection of an unlawful debt’; 
(b) having an interest in an enterprise through a pattern of racketeering activity 

or collection of an unlawful debt;  
(c) involvement in the activities of an enterprise that is conducting a pattern of 

racketeering activities or the collection of unlawful debt; and 
(d) conspiring to commit any of the above activities (RICO Act, 18 USC, s1962) 

 
The penalty for racketeering is a maximum of 20 years imprisonment and/or a fine of US$250 
000, and also provides for the forfeiture of all proceeds of crime plus any additional interest 
gained through racketeering (RICO Act, 18 USC, s1963). 
 
Aside from RICO, the United Stated implemented in 1987, the Continuing Criminal Enterprise 
Statute, which is a federal law that targets large-scale drug traffickers who are responsible for 
long-term and elaborate drug conspiracies (Gabor, 2003). It provides a “term of imprisonment 
which may not be less than 20 years, and which may be up to life imprisonment to a fine not 
to exceed the greater of that authorized in accordance with the provisions of title 18 or 
$2,000,000 if the defendant is an individual or $5,000,000 if the defendant is other than an 
individual” (Continuing Criminal Enterprise Statute (21 USC, s848)) 
 
RICO also has asset forfeiture provisions, which operate in addition upon any interest or 
property obtained directly or indirectly from racketeering (RICO Act, 18 USC, s1963(a)-(c)). 
Business ‘front’, implicated in the operation of a RICO enterprise, can simply be dissolved by 
court order (Wilson, 2015). 
 
RICO has been subject to considerable criticism, especially regarding its broad definition of 
racketeering (Gabor, 2003; Governale et al., 2022). There have been many individuals without 
organised crime connections who have been labelled ‘racketeers’ wrongfully (Abadinsky, 
2003), but also flows in the process have been highlighted. For instance, a RICO offence 
requires two or more ‘racketeering activity’, but “offenses for which defendant have been 
acquitted may still serve as the basis of charge” (Governale et al., 2022, p. 1284). Moreover, 
RICO is subject to its complexity and resource-intensiveness, where “prosecution must explain 
and prove to the jury the elements of ‘enterprise’, ‘pattern’ and ‘racketeering activity’” 
(Wilson, 2015, p. 186), and therefore often only about one-third of suspects investigated are 
charged (Gabor, 2003). 
 
Canadian Legislation targeting organised crime 
In 1997, Canada, together with New-Zealand, became the first common law jurisdiction to 
introduce specific offences against criminal organisation in response to increase OMCGs 
activities (Australian Government, 2009). The Federal Government was asked to do something 
about the problem of OMCGs in Quebec and as a result, the Canadian Parliament enacted the 
Act to amend the Criminal Code (criminal organizations) and to amend other Act in 
consequence (Bill C-95). This enactment added a new offence for participating in and 
contributing to the activities of criminal organisation (Criminal code, RSC 1985, c C-46, 
s467.1), proceeds of crime forfeiture provisions based on the civil standard of proof (Criminal 
code, RSC 1985, c C-46, s490.1(2)), orders to ‘keep the peace’ or ‘peace bond’ (Criminal code, 
RSC 1985, c C-46, s810.01), consecutive sentencing provisions (Criminal code, RSC 1985, c 
C-46, s467.1), and police powers (Criminal code, RSC 1985, c C-46, s183 & 186). 
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In 2001, following a review, the Bill C-95, was superseded, and the Act to amend the Criminal 
Code (organized crime and law enforcement) and to amend other Act in consequence (Bill C-
24) was enacted. Bill C-24 created numerous changes to pre-existing laws, created new 
offences, and even granted the police greater powers in their investigations (Gabor, 2003). Bill 
C-24 also contained within it a new definition for organized crime, reduced the minimum 
number of members from 5 to 3 and eliminated the need to show a pattern of activity in the last 
five years (Criminal code, RSC 1985, c C-46, s467.1(1)). Since 2001, the Criminal Code, RSC 
1985 provides three offences targeting various levels of involvement in organised crime 
offences, which carry a mandatory penalty of five years, 14 years and life imprisonment 
respectively (Wilson, 2015): 

(a) Participation in activities of criminal organization (s. 467.11) 
(b) Commission of offence of criminal organization (s.467.12) 
(c) Instructing commission of offence for criminal organization (s.467.13) 

More recently, in 2014, under an Act to amend the Criminal Code and the National Defence 
Act (criminal organization recruitment) (c.17), Canada also introduced another offence of 
recruiting: 

Every person who, for the purpose of enhancing the ability of a criminal 
organization to facilitate or commit an indictable offence under this Act 
or any other Act of Parliament, recruits, solicits, encourages, coerces or 
invites a person to join the criminal organization, is guilty of an 
indictable offence and liable, 
(a) in the case where the person recruited, solicited, encouraged or invited is 

under 18 years of age, to imprisonment for a term not exceeding five years, 
and to a minimum punishment of imprisonment for a term of six months; and 

(b) in any other case, to imprisonment for a term not exceeding five years 
(Criminal code, RSC 1985, c C-46, s.467.111) 

Part XII.2 s. 462.37 of the Criminal Code, RSC 1985, also implemented forfeiture of Proceeds 
of crime: 

…if an offender is convicted, or discharged under section 730, of a 
designated offence and the court imposing sentence on or discharging 
the offender, on application of the Attorney General, is satisfied, on a 
balance of probabilities, that any property is proceeds of crime obtained 
through the commission of the designated offence, the court shall order 
that the property be forfeited to Her Majesty to be disposed of as the 
Attorney General directs or otherwise dealt with in accordance with the 
law. 

 
In terms of effectiveness, the laws have been found not to be too vague or overbroad and have 
led to a number of successful convictions of members of OMCGs (Wilson, 2015). However, 
in many of those convictions where the defendant pleaded guilty to charges of murder, 
conspiracy to murder, or drug trafficking, the ordinary criminal law would have been sufficient 
(Schloenhardt, 2008). 

The European Approach 
United Kingdom Legislation targeting organised crime 
In UK, several legislations have been implemented to fight against organised crime. First, there 
is a common law crime of conspiracy as well as a statutory provision that have been developed:  
 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec730_smooth
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The common law of conspiracy applies to (1) agreements to defraud, 
whether or not the fraud amounts to a crime, and (2) agreements to do 
an act which ‘tends to corrupt public morals or outrage public decency’, 
whether or not these acts would amount to a crime if completed. The 
statutory provision is included in section 1(1) of the Criminal Law Act 
1977. This legislation abolished all forms of common law conspiracy 
other than the two mentioned above (Di Nicola et al., 2015, p. 434). 

 
Under conspiracy laws, a person is guilty of committing an offence of conspiracy if: 
 

He agrees with another person(s) to pursue a course of conduct which, 
if the agreement is carried out in accordance with their intentions, either 
will involve the commission of any offence(s) by one or more of the 
parties to the agreement, or would do so but for the existence of facts 
which render the commission of the offence or any of the offences 
impossible (Di Nicola et al., 2015, p. 434). 

 
The offence to conspire does not require the report of a victim and/or the perpetration or 
completion of the crime, and the penalty is equivalent to that for the completed offence (Di 
Nicola et al., 2015).  
 
In 2002, another type of legislation provided for the confiscation and restraint of proceeds of 
crime under the Proceeds of Crime Act 2002 c.29, which: 
 

Make provision about the appointment of its Director and his functions 
(including Revenue functions), to provide for confiscation orders in 
relation to persons who benefit from criminal conduct and for restraint 
orders to prohibit dealing with property, to allow the recovery of 
property which is or represents property obtained through unlawful 
conduct or which is intended to be used in unlawful conduct, to make 
provision about money laundering, to make provision about 
investigations relating to benefit from criminal conduct or to property 
which is or represents property obtained through unlawful conduct or to 
money laundering, to make provision to give effect to overseas requests 
and orders made where property is found or believed to be obtained 
through criminal conduct, and for connected purposes. 

 
In the early 2000s, in the consideration to create an offence of participating in a criminal 
organisation, the UK decided, unlike the US and Canada who construct offences around 
organised crime, to focus on increasing police powers to investigate and prosecute serious 
crime (Wilson, 2015). In 2005, the parliament passed the Serious Organised Crime and Police 
Act 2005 (SOCPA; UK). The main purpose of the Act was the creation of the Serious Organised 
Crime Agency, renamed The National Crime Agency in 2013 (Crime and Courts Act 2013, 
c.22). Overall, this Act allowed for new strategies to target the financial incentives of crime 
(SCOPA 2005 (UK), c.15, s76(1), strengthened the investigative powers of the DPP (SCOPA 
2005 (UK), c.15, s60-70); provided special close for offenders assisting investigations and 
prosecutions (SCOPA 2005 (UK), c.15, s71-75B), enhanced the protection of witnesses and 
other persons (SCOPA 2005 (UK), c.15, s82-94); and the implementation of proceeds of crime 
scheme (SCOPA 2005 (UK), c.15, s97-109). 
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In 2007, in order to consolidate its response against organised crime the UK enacted the Serious 
Crime Act 2007 (Wilson, 2015). This Act was introduced to: 
 

…make provision about serious crime prevention orders; to create 
offences in respect of the encouragement or assistance of crime; to 
enable information to be shared or processed to prevent fraud or for 
purposes relating to proceeds of crime; to enable data matching to be 
conducted both in relation to fraud and for other purposes; to transfer 
functions of the Director of the Assets Recovery Agency to the Serious 
Organised Crime Agency and other persons and to make further 
provision in connection with the abolition of the Agency and the office of 
Director; to amend the Proceeds of Crime Act 2002 in relation to certain 
investigations and in relation to accredited financial investigators, 
management receivers and enforcement receivers, cash recovery 
proceedings and search warrants; to extend stop and search powers in 
connection with incidents involving serious violence; to make 
amendments relating to Her Majesty's Revenue and Customs in 
connection with the regulation of investigatory powers; and for 
connected purposes  
(Serious Crimes Act 2007, Introductory Text) 

 
Since the implementation of the Serious Crime Act 2007, the UK has a specific tool used to 
prevent serious and organised crime and manage those convicted of involvement in serious 
organised crime: the Serious Crime Prevention Orders (SCPOs). The SCPO are court order that 
has been developed to “protect the public by preventing, restricting or disrupting involvement 
by the person in serious crime” (Serious Crime Act 2007, c.27, Part 1, s1). According to Wilson 
(2015, p. 196) the following are the two scenarios in which the SCPOs can be used: 
 

The first is when a person is convicted of a serious offence in the Crown 
Court […] Second, even if a person has not been convicted of an offence, 
the Director of Public Prosecutions can bring an application for a SCPO 
in the High Court. […] The High Court must be satisfied on the balance 
of probabilities that the person has been involved in serious crime. 

 
The SPCOs have several provisions of prohibitions, restrictions, or requirements in relation to: 

(a) an individual's financial, property or business dealings or holdings; 
(b) an individual's working arrangements; 
(c) the means by which an individual communicates or associates with others, 

or the persons with whom he communicates or associates; 
(d) the premises to which an individual has access; 
(e) the use of any premises or item by an individual; 
(f) an individual's travel (whether within the United Kingdom, between the 

United Kingdom and other places or otherwise) (Serious Crime Act 2007, 
c.27, Part 1, s5). 

 
In 2009, the UK also implemented the Policing and Crime Act 2009 (c.26, UK) which 
introduced another civil order regime to target lower-level organised crime (Wilson, 2015). 
Police can now apply for an injunction to prevent gang-related violence and drug-dealing 
activity against a respondent aged 14 or over if the first and second conditions are met: 
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(1) The first condition is that the court is satisfied on the balance of probabilities that the 
respondent has engaged in or has encouraged or assisted— 

(a) gang-related violence, or 
(b) gang-related drug-dealing activity. 

(2) The second condition is that the court thinks it is necessary to grant the injunction for 
either or both of the following purposes— 

(a) to prevent the respondent from engaging in, or encouraging or assisting, gang-
related violence or gang-related drug-dealing activity; 

(b) to protect the respondent from gang-related violence or gang-related drug-
dealing activity (Policing and Crime Act 2009 c.26, s.34). 

 
In 2015, an amendment was made, and the Serious Crimes Act 2015 (c9) was enacted to: 
 

amend the Proceeds of Crime Act 2002, the Computer Misuse Act 1990, Part 4 of the 
Policing and Crime Act 2009, section 1 of the Children and Young Persons Act 1933, the 
Sexual Offences Act 2003, the Street Offences Act 1959, the Female Genital Mutilation 
Act 2003, the Prohibition of Female Genital Mutilation (Scotland) Act 2005, the Prison 
Act 1952 and the Terrorism Act 2006; to make provision about involvement in organised 
crime groups and about serious crime prevention orders; to make provision for the 
seizure and forfeiture of drug-cutting agents; to make it an offence to possess an item 
that contains advice or guidance about committing sexual offences against children; to 
create an offence in relation to controlling or coercive behaviour in intimate or family 
relationships; to make provision for the prevention or restriction of the use of 
communication devices by persons detained in custodial institutions; to make provision 
approving for the purposes of section 8 of the European Union Act 2011 certain draft 
decisions under Article 352 of the Treaty on the Functioning of the European Union 
relating to serious crime; to make provision about codes of practice that relate to the 
exercise and performance, in connection with the prevention or detection of serious 
crime, of powers and duties in relation to communications; and for connected purposes 
(Serious Crimes Act 2015, Introductory Text) 

 
In terms of changes, there is now inclusion of computer-related offences in the definition of 
serious crime in the SCPOs regime (Serious Crimes Act 2015, c9, s47(4)(8)), giving the Crown 
the power to replace an SCPO in the case of a breach (Serious Crimes Act 2015, c9, s48), and 
allowed for SCPOs to extend beyond their terms in the case of reoffending or a breach of the 
conditions (Serious Crimes Act 2015, c9, s49). 
 
In May 2015, a regulation of the Serious Crimes Act 2015 (c52, reg 2(e)), made the 
‘participation in the activities of an organised crime group’ a new offence (Wilson, 2015, p. 
202). This new offence can be used in addition to the existing law on conspiracy as it 
“complements the existing offence of conspiracy, which is central to the majority of law 
enforcement investigations into organised crime” (Di Nicola et al., 2015, p. 440). 
 
There is very little analysis of the implementation of the Serious Crimes Act 2007, and SCPOs 
associated with it. There were fears that in the long term it would be problematic for law 
enforcement to monitor these orders (Commonwealth of Australia, 2009). It was noted that 
monitoring would be “limited in number and directed to those cases where the seriousness of 
the activity is such that the [prosecuting] authorities believe it necessary to take this action” 
(Wilson, 2015, p. 199).  
 
Italian Legislation targeting organised crime 
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In order to deal with Mafia associations, Italy amended their Criminal Code 1889, by 
introducing 114 laws, between 1982 and 1992 (Santino, 2015). The first law, Rognoni-La Torre 
Law or “Antimafia law”, was approved in September 1982 after the murder of General-Prefect 
Dalla Chiesa, defined for the first-time mafia as on organised crime with whoever found to be 
part of a mafia-organisation punishable with three to six years imprisonment: 
 
The organization is of the mafia type when its components use intimidation, subjection and, 
consequentially, silence (omertà), to commit crimes, directly or indirectly acquire the 
management or the control of businesses, concessions, authorizations, public contracts and 
public services to obtain either unjust profits or advantages for themselves or others.  
(Criminal Code 1889, Article 416, bis c.c). The original title of the provision ‘Rognoni-La 
Torre Law’ was changed to ‘Mafia-type associations, including foreign ones’ in July 2008 (Di 
Nicola et al., 2015). 
 
The penalties of the ‘Mafia-type’ association are particularly severe:  
 

from seven to twelve years for the membership and from nine to fourteen 
years of imprisonment for those who promote, manage and organise such 
an association. In addition, each specific offence (e.g. drug trafficking, 
extortions, homicides) that may be committed within the criminal group 
shall be punished separately, thus further increasing the penalties (Di 
Nicola et al., 2015, p. 402) 

 
Another important feature of the anti-mafia law is the different measures created that allow the 
“confiscation of possessions of illicit origin and the explicit authorization to subcontract public 
works” (Santino, 2015). After the assassination of mafia judges Falcone and Borsellino in 
1992, a legislation was implemented to alter the way mafia crimes were investigated and 
prosecuted in Italy (Commonwealth of Australia, 2009). The new 1992 amendment also 
allowed statements made before a court hearing to be admissible, as many witnesses 
disappeared before trial. These new laws also authorised the use of electronic surveillance and 
phone tapping under Article 266-271 of the Criminal Code.  
 
In terms of effectiveness, the number of reported convictions is low as “the offence contains a 
relatively high number of elements that need to be proven at the same time” (Di Nicola et al., 
2015, p. 408) 
 
The Netherlands Legislation targeting organised crime 
 
The Netherlands, as a member of the European Union, complies with the requirements of the 
Framework Decision on the Fight Against Organised Crime (2008). They, therefore, in 
compliance, criminalise participation in a criminal organisation, that is a group whose purpose 
is to engage in crime (Criminal Code 1881, NL, s140): 

1. Participation in an organisation which has as its purpose the 
commission of serious offences, shall be punishable by a term of 
imprisonment not exceeding six years or a fine of the fifth category.  

2. Participation in the continuation of the activities of an organisation 
that has been declared prohibited by final judicial decision or is 
prohibited by operation of law or against which an irrevocable 
declaratory judgment has been pronounced as referred to in Section 
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10:122(1) of the Civil Code, shall be liable to a term of 
imprisonment not exceeding one year or a fine of the third category.  

3. The terms of imprisonment for founders, directors or managers may 
be increased by one third. 

 
Section 140 of the Dutch Penal Code also triggers greater ‘general’ investigative powers such 
as telephone taping, searching, interrogations and pre-trial detention after arrest, and ‘special’ 
powers, including among other covert investigations, pseudo-purchase/services (Ayling, 
2014).  
 
In 2003, the Public Administration Probity Screening Act, known as the BIBOB Act 
(Bevordering Integrititsbeoordelingen door het Openbaar Bestuur) was amended by Parliament 
(Ayling, 2014). The BIBOB Act’s application has more recently been expanded to better reflect 
the Dutch context and now covers: 
  

•  the licensing system under the Licensing and Catering Act;  
•  environmental licences and building permits; 
• operating licences for hotel and catering establishments (including 
coffee shops), sex establishments, escort services, smartshops and grow 
shops, amusement and gaming machines;  
•  licences granted by the national government: licences for the road 
transport of persons and goods, opium exemptions and licences for sale 
of real estate by housing associations (Ayling, 2014, pp. 25-26) 

 
In terms of proceeds of crime laws, Article 36e of the Dutch Criminal Code, provides “that the 
court can make a deprivation order if it is satisfied that a person’s involvement in criminal 
offences has resulted in assets” (Australian Government, 2009). One major criticism  of section 
140 is the “broadness” of it which could punish groups whose main purpose it not to commit 
criminal activity (Australian Government, 2009) 

The New Zealand Approach 
In 1997, New Zealand enacted an offence of participation in a criminal gang through the 
introduction of section 98A of the Crimes Act 1961 (NZ).  This legislation was later amended 
in 2002 and again in 2009 (Crimes Amendment Act 2009, s5), as under the former definition of 
‘criminal gang’ it was difficult to establish a criminal organisation, leading to a low prosecution 
rates (Ayling & Broadhurst, 2014). 
 
An “organised criminal group” is now defined as a group of three or more people who have as 
their objective or one of their objectives— 
 

a) obtaining material benefits from the commission of offences that are punishable by 
imprisonment for a term of 4 years or more; or 

b) obtaining material benefits from conduct outside New Zealand that, if it occurred in 
New Zealand, would constitute the commission of offences that are punishable by 
imprisonment for a term of 4 years or more; or 

c) the commission of serious violent offences; or 
d) conduct outside New Zealand that, if it occurred in New Zealand, would constitute the 

commission of serious violent offences (Crimes Amendment Act 2009, s5). 
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According to the Crimes Amendment Act 2009 the penalty for a person who commits an offence 
increased from 3 years (Crime Act 1961 (NZ) s98A), to 5 years (2002) (Crimes Amendment Act 
2009, (NZ), s5), to 10 years (2009) (Crimes Amendment Act 2009, (NZ), s5). 
 
New Zealand has also enacted the Crime Proceeds (Recover) Act 2009 in which the laws enable 
the Crown to, without conviction, confiscate property from those who, according to the lesser 
civil standard proof, have committed or profited from significant criminal activity. New 
Zealand does not have unexplained wealth laws (Ayling & Broadhurst, 2014). 
 
In 2013, New Zealand also enacted the Prohibition of Gang Insignia in Government Premises 
Act, which prohibits the display of gang insignia on premises of departments of the Public 
Service, the Police, Crown entities, local authorities, and schools (Prohibition of Gang Insignia 
in Government Premises Act (2013) (NZ), s3). 
 
New Zealand was the first jurisdiction to create an offence of consorting (Police Offences 
Amendment Act 1901(NZ) s4), where the principal act was amended and a person “who 
consorts with reputed thieves or prostitutes or persons who have no visible means of support” 
were deemed to be guilty of an offence. This formed the model of all the consorting laws in 
Australian jurisdictions (McLeod, 2013). 
 
In 1981, New Zealand replaced its consorting offence with a measure targeted at preventing 
crimes involving dishonesty. According to McLeod (2013, p. 133):  
 

The stated purpose of the change was to strike ‘a fair balance between 
the right of free association and the needs of crime prevention’. The new 
offence proscribed habitual association with a person convicted on at 
least three separate occasions of a crime involving dishonesty. Two 
significant limitations were imposed: (1) the circumstances in which the 
association occurred had to be such as to support a reasonable inference 
that the subsequent commission of a crime involving dishonesty was 
likely; and (2) the police must have warned the defendant on at least three 
separate occasions that further association with the convicted person 
could attract criminal charges. 

 
The following are a brief description of the offences against public order that someone could 
be charged with at today’s date: 

- Disorderly Behaviour 
- Offensive behaviour or language 
- Disorderly behaviour on private premises 
- Disorderly assembly 
- Associating with convicted thieves 
- Associating with violent offenders 
- Associating with serious drug offenders 
- Proof of habitual association 
- Fighting in a public place 
- Publishing document or thing explaining the manufacture of explosives, etc (Summary 

Offences Amendment Act 1981, s3-8). 
 

In terms of effectiveness, the laws in place in New Zealand have been criticised on the grounds 
that “they extend criminal liability beyond its appropriate limits” (Commonwealth of Australia, 
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2009, p. 75), but also with low conviction rates (21 percent of offenders in comparison with 78 
percent of average criminal charges)  (Mckeefry, 2015). 
 

Effectiveness 
There are some recurring features associated with anti-organised crime laws internationally. 
Out of all these approaches, the major difference is the way the laws tackle organised crime, 
either against an individual (UK) or a group (US, Canada). In terms of crime legislation, the 
effectiveness seems limited as most of the legislative efforts are considered too broad (US, NL, 
Canada) and also complex and resource-intensive (US, CA, NZ). For instance, Canada and 
New Zealand are similar in terms of legislation, and yet neither Canada, nor New Zealand has 
seen a noticeable decline in organised crime activities since the introduction of these laws in 
1997 (Schloenhardt, 2008). In fact, the OMCGs who were the main target of these laws at the 
time of their inception, continue to thrive and control large parts of the illicit drug market in 
these countries (Schloenhardt, 2008). 
 
In regard to the proceeds of assets laws implemented in US, CA, NZ, UK and NL it seems that 
their “impact is unknown due to insufficient experience with the application of forfeiture laws” 
(Gabor, 2003). Finally, on a positive note the post-conviction control orders (SCPOs) seem to 
be promising (Goldsworthy, 2015; Wilson, 2015) and have been recommended to be 
implemented in Australia. 
 
Table 1: Legislative Tools for Combating Serious and Organised Crime – Overseas 
Federal Legislation 
Country Declaration 

of criminal 
organisation 

Coercive 
powers 

Control 
orders 

Unexplained 
wealth 

Proceeds 
of crime 

Anti-
fortification 

Surveillance 
Device 

US        
Canada        
UK        
Netherlands        
New-
Zealand 

       

 

Australian Legal approaches to define organised crime 
It is worth examining some of the attempts to define serious and organised crime from a 
legislative perspective. In Queensland, major crime is defined under the Crime and Corruption 
Act 2001 (Qld), Schedule 2 as a criminal activity undertaken with the purpose of gaining profit, 
power or influence, and involving offences punishable by not less than seven years’ jail, with 
two or more people, and planning and organisation or systematic and continuing activity. 
 
At the Federal level the Australian Crime Commission Act 2002 section 4 states organised 
crime means an offence that involves two or more offenders and substantial planning and 
organisation, and that involves, or is of a kind that ordinarily involves, the use of sophisticated 
methods and techniques. 
 
The Queensland Serious and Organised Crime Legislation Amendment Act 2016 made some 
attempts to define organised crime activity. It amended the Penalty and Sentences Act 1992 
and inserted section 161N which defined serious criminal activity as conduct constituting an 
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indicatable offence for which the maximum penalty is at least seven years imprisonment. A 
criminal organisation was defined in section 161O as being a group of three or more persons 
who engage or have as their purpose serious criminal activity or who by their association 
represent an unacceptable risk to the safety. welfare and order of the community. 
 
The Victorian Criminal Organisations Control Act 2012 in section 3, merely defined serious 
criminal activity as meaning conduct that would constitute any one or more of a number of 
applicable offences. 
 
The New South Wales Crimes Criminal Organisations Control Act 2012 references serious 
criminal activity as being committing a serious criminal offence within the meaning of section 
6 of the Criminal Assets Recovery Act 1990 and obtaining material benefits from conduct that 
constitutes any such offence. Section 6 of the Criminal Assets Recovery Act 1990 merely 
provides a lengthy list of offences, including drug trafficking, firearm offences, homicide-type 
offences and a number of offences that are punishable by more than five years imprisonment. 
 

The future of organised crime 
One issue that does seem to bear consideration is the rising role of Transnational Organised 
Crime (TOC) groups. With so much focus on domestic gangs as the peak criminal threat, it is 
important to be cognisant of the real criminal threat outside Australia’s borders. Traditional 
crime groups and traditional definitions of organised crime may no longer be the best way of 
understanding and framing our response to organised crime. In regard to future trends in 
organised crime TOC groups are the most concerning threat to Australia when talking about 
organised and serious crime. Seventy percent of serious and organised crime threats to 
Australia are based or have links offshore (Department of Home Affairs, 2018).  
 
Today’s organised crime occurs through loose and undefined networks made up of criminal 
entrepreneurs and freelancers with little concern for group branding or loyalty (Goldsworthy 
& Byrne, 2016). Their business model is increasingly digital, concealed by legitimate activity 
and global in reach. Australia’s geographic isolation is no longer the buttress that it once was. 
Globalisation has made us an attractive and available target. Australia’s approach to organised 
crime must move in sync with global activity and must be evidence-based. The motive behind 
any organised crime group is to obtain, directly or indirectly, a financial or other material 
benefits. In Queensland, the QPS has recognised that “one of the key principles that has 
emerged in contemporary literature relates to the instability and/or flexibility of criminal 
organisations and/or crime groups.” (Queensland Police Service, 2015c, p. 4). This type of 
organised crime model is the anti-thesis of the hierarchical model of the OMCGs.  
 
Australian anti-association and criminal gang legislation is not only state-based but is also 
linked to the Australian Commonwealth Government Organised Crime Strategic Framework 
(Loughnan, 2009). The purpose of the framework is to identify key organised crime threats and 
co-ordinate a whole of government response (Commonwealth Attorney-Generals Department, 
2009). The Commonwealth Attorney General has identified OMCGs as a potential target of 
this framework: 
 

Outlaw motorcycle gangs, hierarchical and highly controlled organised 
crime groups or underworld figures have dominated the public’s image 
of organised crime in Australia. These traditional groupings continue to 
have a strong involvement in organised crime activities and remain a 
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significant threat. (Commonwealth Attorney-Generals Department, 
2009, p. 8) 

 
The framework acknowledges that transnational, serious and organised crime is well-financed 
and integrated into the global network (Department of Home Affairs, 2019). The Council of 
Australian Governments agreed to the current National Strategy to Fight Transnational, Serious 
and Organised Crime in December 2018. The strategy outlined the nature of the threat posed 
by transnational organised crime groups. 
 

Transnational, serious and organised criminals are resilient, 
sophisticated and networked. They take advantage of political, economic, 
legal, technological and social changes in the world, and can adapt and 
diversify across multiple crime types. As the environment changes and 
criminals adapt, so too must our national response. (Department of 
Home Affairs, 2018, p. 1) 

 
 
The ACIC identifies three main groups operating in Australia, they being criminal syndicates, 
facilitators, and OMCGs (Australian Criminal Intelligence Commission, 2019). Following a 
series of high-profile crimes committed by OMCG members, “bikie gangs” became the main 
focus. As a response, Australia implemented a range of legislative responses to criminalise 
association between members of criminal organisations leading to the introduction of 
consorting laws (Loughnan, 2019). Having discussed what organised crime is, it is now 
essential to consider consorting laws in Australia. 
 

Consorting laws in Australia 
Australia has the freedoms most associate with Western democracy. But Australian state and 
territory governments have moved toward anti-association, criminal association or consorting 
laws as a means of crime management in the fight against organised crime, particularly in 
relation to OMCGs. As noted by the NSW Ombudsman: 
 

In the past decade, there has been a growing concern nationally about 
the operation of organised crime and criminal gangs, including Outlaw 
Motorcycle Gangs (OMCGs). In NSW, there has been a series of 
legislative responses that increase the number of tools and strategies 
available to police to tackle organised crime and criminal gangs. 
(Ombudsman New South Wales 2016, p. 13) 

 
In regard to consorting or anti-association laws there are three main categories of laws which 
aim to prevent members of organised crime groups from associating with each other: 
 

- Criminal laws which make it an offence for any person (other than 
legitimate business associates, family members etc) to associate with, or 
participate in an organised crime group. This is the basis of the South 
Australian approach; 
- Civil orders, such as control orders or restraining-type orders, which 
apply to a specific individual and may state that the individual must not 
associate with a group or with other named persons, making it a criminal 
offence to breach the order. This approach has been adopted in the 
United Kingdom, Canada, New South Wales and South Australia; and 
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- Criminal laws with specific offences for certain activities that occur 
within organised crime groups, such as racketeering (as in the United 
States model) or directing a criminal group (as in Canada). 
(Commonwealth of Australia, 2009, p. 55) 

 
Every state and territory, except the ACT, have introduced some form of these restrictive 
consorting laws. In its most basic form, consorting has been described as: 
 

Consorting is the offence of association with criminals. In broad terms, 
the offence functions to criminalise an individual who associates (for any 
reason, not for a criminal purpose) with another individual who is a 
criminal, and the degree of association is sufficient to be ‘habitual’ 
(Loughnan, 2009, p. 8) 

 
There has been much debate as to whether they are an efficient and effective way to combat 
organised crime. Several forms of "criminal association" or "anti-bikie" laws have been 
introduced in Australian jurisdictions, and the High Court decisions upholding their 
constitutionality will ensure that they remain part of our justice landscape 4 . The anti-
association laws enacted in Queensland are similar to those put in place in other states in 
Australia and also overseas in countries such as New Zealand, Canada, and the Netherlands 
(Cash, 2012). Consorting laws are not a modern invention, but are “are creatures of statute that 
emerged early last century in legislation regulating vagrancy” (McLeod, 2013, p. 104). 
 
While the various forms of these laws claim not to target any specific groups and in theory can 
be applied generally, there does seem to be a focus on ‘criminal gangs’ or OMCGs. Indeed, 
one study reported that by 2015 there were more than 30 pieces of legislation passed by 
Australian States or Territories with a focus on addressing the activities of OMCGs (Lauchs, 
2019). When introducing new consorting laws in Victoria in 2015 the Labor government stated 
that “Outlaw motorcycle gangs are the target of new consorting laws to be introduced in 
Parliament this week which will give Victoria Police stronger powers to target criminal 
networks…We will find them out, stop them in their tracks and keep Victorians safe..” 
(Victorian Government, 2015). Despite this claim, the Victorian laws have never been used. 
Indeed, Police acknowledge that other laws have been used more frequently to effectively fight 
criminal gangs (Snowden, 2022). Detective Acting Superintendent Graham Banks said the 
state’s bikie-busting laws, introduced in 2016, have never been used. 
 

At this time, Victoria Police has no recorded offences under the unlawful 
association’s legislation. The State Anti-Gangs Division has considered 
its use on a number of individuals as part of a suite of legislative tools,” 
he said. He said other legislative tools, such as firearm prohibition 
orders, have dented criminal operations. (Snowden, 2022, p. 8) 
 

The Queensland Government extended its push against organised crime by implementing a 
series of additional laws targeting criminal gang activity in 2013 (otherwise known as VLAD 
or Vicious Lawless Association Disestablishment Act 2013 and other associated laws) that 
specifically named only OMCGs as criminal groups. The VLAD laws enacted in 2013 were 

 
4 The New South Wales consorting laws were unsuccessfully challenged in Tajjour v New South Wales [2014] HCA 35. By 
majority the High Court upheld the validity of S93X. The Court accepted that the provision effectively burdens the implied 
freedom of communication about government and political matters. But the majority of the Court held that s93X is not invalid 
because it is reasonably appropriate and adapted, or proportionate, to serve the legitimate end of the prevention of crime in a 
manner compatible with the maintenance of the constitutionally prescribed system of representative government. 
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focused on the perceived, organised crime threat of the OMCGs. Then Attorney General, Jarrod 
Bleijie, stated the following. 
 

Recent incidents on the Gold Coast have highlighted the threat criminal 
motorcycle gangs pose to public safety. In response, this government has 
promised to act quickly to enact new laws aimed at removing criminal 
motorcycle gangs and organised crime from Queensland…. (Queensland 
Parliament, 2013a, p. 3115) 

 
South Australia introduced similar laws to Queensland’s VLAD laws in 2015. At the time, the 
state Attorney General, John Rau, argued that these laws target organised crime (ABC News, 
2015). Legislation such as Queensland’s anti-association Criminal Organisation Act 2009 was 
clearly aimed at OMCGs, as shown by the reading of the bill into parliament:  
 

Members of outlaw motorcycle gangs and other criminal organisations 
have been involved in activities such as attempted murder, extortion, 
drug manufacturing and distribution and pose a threat to Queensland. In 
response to outlaw motorcycle gang violence in southern states, other 
states and territories around Australia have passed legislation aimed at 
disrupting the activities of criminal organisations. The extraordinary 
powers provided for in this bill are necessary (Queensland Parliament, 
2009, p. 3029). 

 
It has been noted that OMCGs have been targeted by legislation here in Australia and overseas 
in Europe, the United States and Canada on the premise that they are involved in organised 
crime (Lauchs, 2019; Lauchs & Staines, 2019; Sarre, 2013). In Queensland the police created 
two dedicated taskforces of several hundred police to target OMCGs in the aftermath of the 
2013 OMCG brawl that occurred on the Gold Coast. Taskforce Takeback was a uniform 
component consisting of 100 uniform officers to target OMCG members from day to day, while 
Taskforce Maxima consisted of 100 detectives looking at more long-term investigations into 
OMCG members (Kane, 2015; Weston, 2016) . This reflects the experience in Canada, where 
authorities responded to OMCG criminality not only with criminal association laws, but by 
increasing the detective personnel from three to 130 officers (Monterosso, 2018). 

Moral panic and the justification for consorting laws 
In recent years Australian governments have responded to the moral panic that has resulted 
from highly visible groups committing violent criminal acts in public. In political terms 
reacting strongly to such perceived challenges to crime control is a popular public platform for 
any government to extend its crime-fighting credentials. The legislative reactions to these 
perceived criminal challenges have been both punitive and populist from a penal perspective 
(Loughnan, 2009). There have been comparisons in which the ‘war on terror’ has morphed into 
a ‘war on organised crime’, where OMCGS have been referred to as ‘organised criminals’ and 
labelled ‘terrorists’ who threaten community safety and national security (Martin, 2014). 
 
In essence the criminal association and consorting laws are a reaction to moral panic that has 
arisen in relation to highly public displays of violence by OMCGs. Moral panic is described 
by Cohen (2002) as cited in Morgan et al (2010) as requiring public disquiet, significant media 
attention, demonising of a certain group and a disproportionate reaction by the state. The 
problem is usually highly volatile, appearing quickly and disappearing just as quickly. All of 
the above factors can be seen to be present in the highly public episodes of OMCG violence. 
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Examples of this are the mass attack of the Finks OMCG on Hells Angels members at the Royal 
Pines Resort on the Gold Coast in 2006 5 , the murder of a Hells Angels member by 
Comancheros members at Sydney airport in 2009 and the Gold Coast OMCG brawl in 2013. 
These incidents attracted significant media attention and calls from the public for tougher 
action against OMCGs. It is worth noting that much OMCG violence, even when conducted in 
public, is inter or intra-club orientated (Monterosso, 2018; Vergani & Collins, 2015).  
 
It is because of this high profile that OMCGs have been the target of specific criminal 
organisation and consorting laws (Ayling, 2011, 2014; Monterosso, 2018; Sarre, 2013). The 
community’s perception of crime is an important performance indicator for any police service. 
The QPS for instance nominates the level of community confidence and satisfaction with police 
performance as two of their key performance indicators in their strategic plan (Queensland 
Police Service, 2015b). The perception of the ability of a law enforcement agency to deal 
effectively with a real or otherwise threat such as OMCGs is of vital importance in maintaining 
community confidence. 
 
When faced with moral panic it is often the knee-jerk reaction of governments to enact 
draconian laws with little real practical value. This is position is similar to the “do something 
mentality” that permeates society in the face of a threat that causes moral panic (Katz, 2011). 
It also allows governments to have an expressive or symbolic piece of legislation that shows it 
is doing something to address the problem (Ayling, 2014). To some extent political expediency 
overtakes good law making and effective law enforcement. This serves two benefits, the first 
being that the government can claim to be active is addressing the issue and the second is the 
value of being able to claim that they have the toughest policy or legislation in place to deal 
with crime. With the introduction of a new consorting law in September 2018 the Tasmanian 
Minster for police claimed “The Hodgman Liberal Government has a tough on crime approach 
and we are committed to keeping our state safe. That’s why we are continuing to give police 
the tools they need to crack down on Outlaw Motorcycle Gangs…” (Ferguson, 2018). Such 
sentiment is echoed by the Queensland Police Minister in his defence of the existing consorting 
laws “ What I can guarantee under our strong, tough laws is that our police have the powers to 
disrupt consorting and other associations that bikies have” (Queensland Parliament, 2019, p. 
526) 
 
Queensland provides an interesting insight into the political thought process in relation to 
enacting laws such as these. A cursory examination of media articles highlights a range of 
critical comments from the former LNP government about association laws whilst in 
opposition and before the Newman government came to power in 2012. The remarkable aspect 
of this is that whilst some of the LNP comments may have been made in opposition, where it 
is commonplace to critique all the government of the day does, the former LNP government 
continued to criticise association laws that were in effect after coming into office.  
 
Of interest is that whilst in opposition, the LNP actively sought out potential targets of the 
Queensland Criminal Organisations Act 2009 (COA) legislation as proposed by the Bligh 
Labor government whilst in opposition and had meetings with representative groups such as, 
the United Motorcycle Council of Queensland, and publicly voiced its opposition to the laws 
on the grounds that there would be ineffective and give too much power to the police  (Shand, 
2009). The rejection of these laws was one of the platforms with which the LNP went to the 
election in 2012. It subsequently won an overwhelming majority in Queensland’s Parliament. 
This accords with the notion that the public expect to be involved in the decision processes that 

 
5 Dr. Goldsworthy was the senior Detective responsible for the initial investigative response in relation to this incident. 
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decide our laws (Ayling, 2013). It may also explain why RTI data obtained showed that in early 
2014 some 66 percent of survey participants6 did not support or had concerns about the VLAD 
laws after they were introduced by the LNP in 2013 in response to the Gold Coast bikie brawl. 
 
The attacks upon the COA legislation continued once the LNP gained office when Attorney 
General Jarrod Bleijie described the laws as stamping on the civil liberties of people, “It is not 
anti-bikie laws but anti-association laws.” (Scott, 2012, p. 15). Bleijie described the laws as 
being ineffective in dealing with organised crime “The Newman government does not think 
anti-association laws are the right way to deal with rogue bikie gangs and other organised crime 
syndicates” (Hurst, 2012, p. 1). When members of rival OMCGs engaged in a gunfight in a 
crowded Robina shopping centre which resulted in an innocent civilian being wounded, 
Queensland Premier Campbell Newman made the following statement regarding the criminal 
association laws: "That is just here and now as a stop-gap until we get the chance to go to 
Parliament and really do some good there” (Helbig, 2012, p. 1).  
 
The Gold Coast tourist mecca in Queensland was the test case in the national battle against 
organised crime, and in particular OMCGs. The VLAD laws were introduced in response to an 
OMCG brawl in the Broadbeach restaurant precinct on the Gold Coast on the 27th of 
September 2013 (Australian Crime Commission, 2015b). The media storm that followed was 
unprecedented; to some extent the audacious actions of the OMCGs in allegedly laying siege 
to a police station propelled this incident and OMCG behaviour to new heights of public 
attention.  The stage was set for the Queensland Government to use this incident as a catalyst 
to introduce much more draconian anti-gang laws, in addition to the anti-association laws 
already available under COA. The Vicious Lawless Association Disestablishment Act 2013 
(VLAD laws) and amendments were comprehensive and affected a number of existing pieces 
of legislation as well as introducing new ones (Queensland Government, 2014).  
 
Other states efforts to combat organised crime have failed to withstand legal challenges to their 
criminal organisation and association laws. However, the Queensland criminal association 
legislation, both the COA7 and VLAD8 laws association offences that were contained within 
the Criminal Code, withstood High Court challenges. The essential difference between the 
COA and VLAD laws being that the former provided anti-association offences upon 
application to a court and a subsequent finding against the organisation based on evidence. The 
VLAD laws relied on declarations of criminal organisation being made by the Attorney General 
to facilitate the anti-association offences. 
 
The Queensland Government  (2014) claimed that the proposed laws would achieve the 
disruption of OMCGs. The amendments to the Criminal Code created three new offences of 
association and also prescribed 26 organisations to be criminal organisations (Queensland 
Government, 2014). These organisations are all recognised OMCGs. Perhaps the most 
concerning of the new range of legislative measures put in place under the VLAD laws were 

 
6 RTI data obtained from Queensland Government from a survey conducted by Schottler Consulting of 1200 respondents to 
gauge community awareness and attitudes to VLAD laws at the beginning of 2014. 
7 The COA was unsuccessfully challenged in Assistant Commissioner Michael James Condon v. Pompano Pty Ltd and Anor 

[2013] HCA 7. The High Court upheld the validity of the provisions.  The Court held that while the provisions may depart 
from the usual incidents of procedure and judicial process, the Supreme Court nonetheless retains its capacity to act fairly 
and impartially.  The Court held that the provisions do not impair the essential characteristics of the Supreme Court, or its 
continued institutional integrity. 

8 Kuczborski v the state of Queensland [2014] HCA 46, this matter was unsuccessful in challenging the VLAD laws. By 
majority, the court rejected a challenge to the validity of certain provisions of the Criminal Code. The plaintiff argued that 
the laws creating the new offences in the Criminal Code impermissibly enlisted the court to give effect to the Parliament's 
or the executive's intention to destroy criminal organisations. This argument was not accepted. The majority of the Court 
held that these laws did not require the courts to proceed otherwise than in accordance with the processes which are 
understood to characterise the exercise of judicial power. 
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the mandatory sentences, which stipulated that a member of an association could face extra 
punishment for certain declared offences. The Queensland legislation was based heavily on 
this platform of being a response to a credible organised crime threat. The explanatory notes to 
the bill for the COA argued that organised crime poses a significant threat and that the 
legislation provided an alternative mechanism to combat this (Queensland Government, 2009). 
 

The structure and methods of organised crime pose a challenge to the 
criminal justice system which is generally designed to prosecute and 
punish isolated crimes committed by individuals. A successful 
prosecution of one or even more members of an organisation may have 
little effect on the criminal operations of the organisation as a whole. 
Further, successful prosecutions of organised criminal groups may be 
hindered by intimidation and violence towards witnesses and 
investigators (Queensland Parliament, 2009, p. 3030) 

 
When enacting the 2013 VLAD laws, the then Attorney General, introduced the bill to 
parliament in the following terms. 
 

I am pleased to introduce the Criminal Law (Criminal Organisations 
Disruption) Amendment Bill 2013. After a violent confrontation between 
two criminal motorcycle gangs recently occurring in Broadbeach, the 
government vowed that we would act swiftly and decisively to ensure the 
community is protected from these vicious, violent thugs… The reforms 
contained in the bill require urgent passage as they are crucial to 
disrupting the activities of criminal motorcycle gangs who are a serious 
threat to community safety in Queensland. The incident at Broadbeach 
on Friday two weeks ago drew a line in the sand for criminal motorcycle 
gangs in Queensland. We said as a government, ‘Enough is enough.’ 
When criminal motorcycle gang members are so bold as to go to a 
restaurant or cafe at Broadbeach in front of victims and innocent 
individuals, we have to act tough. That is why we fully acknowledge and 
appreciate that the three bills that I have introduced in the Assembly this 
afternoon are very tough measures, but warranted in all the 
circumstances (Queensland Parliament, 2013b, p. 3157) 

 
No mention was made of addressing organised crime. Yet in the explanatory note to the bill 

the purpose of the legislative amendments was framed as addressing organised crime9: 
 

On 28 September 2013, in the wake of violence at Broadbeach involving 
criminal motorcycle gangs, the Queensland Government announced its 
commitment to: 
1. Adopt a zero-tolerance crackdown on criminal gangs; 
2. Provide whatever additional resources are necessary for the 
Queensland Police Service to carry out this crackdown; 
3. Introduce a range of tougher laws to tackle criminal gangs; and 
4. Support any moves to have additional criminal gangs declared a 
‘criminal organisation’ under the Criminal Organisation Act 2009…The 
Bill is aimed at ensuring the protection of the community by making the 
establishment of organised crime in Queensland a difficult prospect. 

 
9 Criminal Law (Criminal Organisations Disruption) amendment bill 2013 Explanatory Notes, page one. 
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The legislation had all the hallmarks of a moral panic, the act that was the catalyst had little 
relation to the legislative response and its purpose. The laws enacted in Queensland are similar 
to those put in place in other states in Australia and also overseas in countries such as New 
Zealand, Canada and the Netherlands (Cash, 2012). They also bear some resemblance to anti-
terrorism laws enacted in Australia after the terrorist attacks of 9/11 and the Bali Bombing in 
respect of some of the powers given to law enforcement authorities (Cash, 2012; Loughnan, 
2009).  
 

Table 2: Main Aspects of the 2013 QLD Anti-Gang or VLAD Laws 
Title Basic purpose New offences/powers 
Vicious Lawless 
Association 
Disestablishment 
Act 2013 

The act contains a legislative scheme 
which provides strong mandatory 
sentences for associates of criminal 
gangs who commit serious offences as 
part of their participation in the gang. 
A new mandatory sentencing regime 
will be complemented by the ability of 
the court to reduce sentences where an 
offender cooperates with law 
enforcement. 

Provides mandatory sentences for 
participants in an association who 
commit a declared offence. The 
mandatory sentence is in addition to 
any sentence for the primary 
offence. 

• 15 years for any person 
shown to be a participant. 

• 10 years additionally for 
any person shown to be a 
participant and office 
holder. 

Tattoo Parlours Act 
2013 

The act will ban members of criminal 
organisations and their associates 
from owning, operating or working in 
body art tattoo parlours. The Bill 
introduces a new occupational 
licensing and regulatory framework. 
This will ensure that people 
authorised to operate in the 
Queensland tattoo industry have been 
subject to rigorous identification and 
probity requirements. 

Provides for power of entry to 
parlours. Offence provisions for 
providing misleading information to 
obtain a licence. Provides for the 
Commissioner of Police to refuse a 
licence base on criminal history or 
criminal intelligence of the 
applicant or associate of the 
applicant. 

Criminal Law 
(Criminal 
Organisations 
Disruption) 
Amendment Bill 
2013 

This bill provided updates to the 
Criminal Code, Crime and 
Misconduct Act, Police Powers and 
responsibilities Act, Tow Truck 
Operator Act, Penalty and Sentences 
Act and the Bail Act. The new 
criminal law bill contains a range of 
criminal gang-targeted amendments, 
including the creation of new 
offences, increased penalties for 
existing offences and increased police 
powers. 

New offences include: 

• Three or more members of 
a criminal gang (including 
those listed by regulation), 
being together in a public 
place 

• A member of a criminal 
gang being at a banned 
location, such as a criminal 
motorcycle gang 
clubhouse, or banned event  

• A member of a criminal 
gang recruiting, or 
attempting to recruit, 
another person to the gang. 

Source: (Queensland Government, 2014). 
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There have been significant criticisms of these styles of association laws both here and 
internationally (Ayling, 2011; Katz, 2011; Morgan et al., 2010). Some of the negative claims 
are that they are ineffective and that they contravene civil and political rights. In addition, there 
are concerns about the secret gathering of criminal intelligence, undisclosed hearings and the 
operations of public safety orders and the creation of offences for associating in public (Ayling, 
2011; Katz, 2011; Morgan et al., 2010). 
 

Forming a picture of the criminality of OMCG’s 
Is this moral panic justified? This is a crucial question that can only be determined by 
examining empirical data.  The perception of most OMCGs is that they are deviant groups 
engaging in non-conformist behaviour (Barker, 2005). Perceptions such as this are reinforced 
by generalised statements for authorities that paint a picture with little evidence to support it as 
seen in the comments of a South Australia Police Superintendent, “Bikies and their associates 
have become major players in today’s drugs trade, and other criminal communities, right across 
Australia. Today, being a member of an outlaw motorcycle gang is no longer only about motor 
bikes, it is about generating power and money, and lots of it” (Bray, 2010, p. 19).  

The role of the gang structure in criminal enterprise 
The ACC noted “…most OMCG chapters do not engage in organised crime as a collective unit. 
Rather, their threat arises from small numbers of members conspiring with other criminals for 
a common purpose.” (Australian Crime Commission, 2015c). A study of Queensland OMCG 
members concluded that “ there is no evidence that office holders were using their position to 
direct OMCG members to commit serious offences and nor did they run their operations within 
the club.” (Lauchs & Staines, 2019, p. 85). Indeed, as one study noted it is wrong to assume 
that all OMCG members are engaged in serious offending (Monterosso, 2018).  Such findings 
are not necessarily new knowledge. Project Krystal was a strategic assessment of organised 
crime in Queensland conducted in 1999 by the Queensland Crime Commission and Queensland 
Police Service, it found the following: 
 

With few exceptions, a review of significant national and state 
assessments of the alleged criminal activities of OMCGs indicates that 
what has, in fact, been brought to light are the criminal activities of 
individual members of OMCGs rather than the activities of the group as 
a whole. In other words, the assessments suggest that OMCG 
memberships include individual criminals and not that OMCGs commit 
offences as a criminal group. (Wilson, 2015, p. 28) 

 
Rather, the individuals within the group are not engaged as a collective group in organised 
crime activity, they are more likely to conspire as individuals with other criminal groups and 
freelance for common criminal purposes (Monterosso, 2018).  An analysis of the Gold Coast 
chapter of the Finks OMCG argued that based on police records the “chapter was not a criminal 
organisation. The office bearers did not use their position to direct criminal activity” (Lauchs, 
2019, p. 297). A Danish study noted that a core group within the OMCGs studied were 
responsible for most of the crime committed by members. In this study most criminally active 
five percent members of the gang were responsible for between 27-32 percent of all OMCG 
convictions (Klement, 2016a, p. 145). 
 
Of course, for the issue of criminal convictions to be relevant to OMCGs there needs to be a 
causal connection between the conviction and gang. It has been noted that many of the 
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convictions in a study of Norwegian OMCG members had no linkage to gang activity (Bjørgo, 
2019). Based on the limited offending of OMCGs the Organised Crime report recommended a 
change in focus for the QPS: 
 

 The Queensland Police Service extend the focus of its policing strategies 
beyond outlaw motorcycle gangs to other areas of organised crime that 
pose a risk to Queensland. (Queensland Organised Crime Commission 
of Inquiry, 2015, p. 26) 

 
A crucial aspect of justifying a focus on OMCGs and tough anti-association laws is that you 
must be able to say that most of those associating are criminals. One of the strongest arguments 
to support the Newman LNP government’s crackdown was that most bikies are supposedly 
hardened criminals. It has been noted that international studies show that not all members of 
OMCGs have criminal records (von Lampe, 2019). 
 
In October 2019 a senior detective made this comment in relation to the shooting homicide of 
a member of the Comancheros on the Gold Coast: “Certainly this gentleman is a member of 
the Comanchero, bikie lifestyle carries its own risk. Anyone who thinks a bikie is a motorcycle 
enthusiast is kidding themselves – they are criminals and criminal behaviour is hazardous” 
(McMahon & Payne, 2019, p. 1). Yet there was no link between the death and the OMCG 
membership. The problems with this kind of statement are obvious, the data clearly tells us that 
OMCG members are not all criminals, OMCGs generally do not carry out criminal activity 
within the auspices of the gang and being a criminal does not mean that you should be treated 
any less as a victim.  
 
RTI data provides a more accurate picture of criminality within Queensland OMCGs as at April 
201410. This data shows that most bikies in the majority of clubs have no criminal history. If 
you include all OMCGs listed in the government data, it shows that approximately 60 percent 
of members have no criminal history (history of traffic and simple offences was excluded). The 
highest level of criminality is limited to just two clubs, the Bandidos and the Lone Wolves. 
Several of the clubs proscribed by the former Queensland Vicious Lawless Association 
Disestablishment Act 2013 (VLAD) legislation11 as criminal organisations don’t even feature 
in the government data. The data examined both confirmed and unconfirmed gang members 
under the generic term “participants”. 
 
International studies have shown varied results. One study showed that 69 percent of members 
of the Norwegian Hells Angels had prior criminal convictions (Bjørgo, 2019). In a US study it 
was found that 90 percent of OMCG members had engaged in narcotics distribution, 76 precent 
in narcotics manufacturing and 53 percent in money laundering (Barker, 2014). In Canada, 
research showed that 70 percent of OMCG members have a criminal record (Blokland et al., 
2019). More recent research in Canada suggested that 96 percent of OMCG members had a 
criminal history (Barker, 2014). In Scandinavian countries OMCG members were shown to 
have the following levels of criminal history, Norway 69 percent , Sweden 56-75 percent and 
Denmark 92 percent (Klement, 2016b). In 2014 a National Dutch police study showed that 80 
percent of Dutch OMCG members had a criminal history (Blokland et al., 2019). The evidence 
clearly shows that not all OMCG members are criminals and not all gang structure is designed 
to facilitate criminal enterprise. 

 
10 Data was obtained under RTI from information presented by the Premiers Office during a roundtable on the VLAD laws as 

to the level of criminality of Qld OMCG members. This information was extracted from QPS data. Dr. Goldsworthy was a 
participant of the roundtable. 

11 Vicious Lawless Association Disestablishment Act 2013 (Qld). 
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How much and what type of crime to OMCGs commit? 
It is important to make a detailed examination of how much and what type of crime OMCGs 
commit. To date the evidence of OMCGs involvement in organised crime has been sparse 
(Lauchs, 2019; Lauchs & Staines, 2019). One study noted that affiliation with OMCGs may 
increase the likelihood of committing property, drug and weapon crimes, the results regarding 
crimes of violence was inconclusive (Klement, 2016b). 
 
Data obtained from the Queensland government under Right to Information Laws (RTI) does 
allow for an examination of the criminality of the Queensland OMCGs12. The data provided 
outlined all offences committed by OMCG members in Queensland between April 2008 and 
April 2014. This period is important as it proceeds the crackdown that began on OMCG 
members as a result of the 2013 Broadbeach brawl and the introduction of anti-association laws 
in Queensland’s VLAD laws. In effect OMCGs have been the target of over-policing since the 
commencement of this crackdown. The concept of over-policing being that high risk groups, 
such as OMCGS, are targeted with “a policing style premised on deterrence theory and the idea 
that increased contact between police and those who are targeted will lead to a reduction in 
crime” (Bastable & Sentas, 2016, p. 16). Over-policing is the disproportionate attention to real 
or perceived criminal behaviour of suspect groups (Perry, 2006).  
 
The targeting of OMCG’s through legislation and law enforcement has been the response to a 
perceived organised and violent crime threat (Barker, 2014; Bartels et al., 2021; Bright & 
Deegan, 2021; Dowling & Morgan, 2021; Gottschalk & Markovic, 2016; Lakeman et al., 2021; 
van Deuren et al., 2021a, 2021b). Gottschalk and Markovic (2016) suggest that the OMCGs in 
Australia are combatted to the extent that they are seen as enemies of the state, where they 
represent a threat to security and the economy, this necessitates the targeting of the group, not 

 
12 To evaluate the usefulness the Vicious Lawless Association Disestablishment Act 2013 provisions and determine the level 
of criminality of OMCGs a request for data from the Queensland Government was made under the legislative framework of 
The Queensland Right to Information Act (RTI) 2009 by the author.  

Table 3: Level of OMCG Criminality in QLD as of April 2014 
OMCG % of members with criminal 

history 
Bandidos 72 
Lone Wolf 71 
Hells Angels 55 
Mongols/Finks 51 
Nomads 49 
Life and Death  44 
Rebels 40 
Odin’s Warriors 37 
Black Uhlans 36 
Highway 61 33 
Outlaws  27 
Other’s including 8 clubs: Comancheros, Fourth 
Reich, Gypsy Jokers, Iron Horseman, Outcasts, 
Phoenix, Red Devils, Renegades (average of 34 
assigned to all 8 clubs) 

34 

Source: RTI data.  
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just individuals. As such it is reasonable to assume that crime data for OMCG members since 
2014 may be artificially inflated by over-policing and allocation of greater policing resources 
to this specific group. Examination of ACT crime data for current OMCG members showed 
that they generally committed less than 1 percent of such offences (Goldsworthy & Brotto, 
2019, p. 79).  
 
Government data obtained showed that OMCG members were found guilty of 4323 criminal 
charges between April 2008 and April 2014. In the same period, 2,537,669 total offences were 
reported to police (Queensland Police Service, 2016). This means that OMCG members were 
found guilty of 0.17 percent of reported Queensland offences. Queensland Police list OMCG 
activity being responsible for 0.6 percent of all reported crime (Queensland Police Service, 
2015a). The Organised Crime report (2015, p. 25) suggested that OMCGs only accounted for 
0.52 percent of persons charged with criminal offences throughout Queensland. In terms of 
total criminality, the Wilson report observed: 
 

On any view of all the statistics, OMCGs account for a very small 
proportion of the overall reported crime in Queensland – definitively, 
less than 1%. (Taskforce on Organised Crime Legislation, 2016, p. 15) 

 
Data is provided in the Queensland Police Annual Reports for offences committed by OMCG 
member for each financial year. Over a seven-year period from 2016-2022 OMCG related 
offences accounted for 0.33 percent of total reported offences in Queensland. 
 
Table 4: Number of OMCG related offences in QLD each financial year, 2016-2022 
Year Number of OMCG 

members charged 
OMCG related 
offences 

Qld total reported 
offences 

% of total Qld 
offences 

2016-17 534 3253 501667 0.64 
2017-18 389 1746 506239 0.34 
2018-19 363 1376 526503 0.26 
2019-20 302 1218 540919 0.22 
2020-21 272 1367 484055 0.28 
2021-22 285 1483 524019 0.28 
Total 2145 10434 3083402 0.33 
     
Source: Queensland Police Annual Reports 2016-2022 

 
In this period OMCG related crime averaged only .33 percent of all reported crime. The picture 
of being dominant organised crime players does not overly improve when organised crime-
type offences are considered. OMCG involvement is insignificant in totality. Money 
laundering has rightly been considered as being at the centre of organised crime, yet RTI data 
indicated no money laundering offence was proven against an OMCG member in Queensland 
in the six years of data supplied. A snapshot of OMCG organised crime activity in Queensland 
shows that OMCGs could be described as low-level players. As a percentage of overall reported 
offences for the period OMCGs make an insignificant contribution to the overall picture. A 
Danish study noted that OMCG related crime had little impact on the overall crime rate 
accounting for between 1.2-1.6 percent of crime resulting in convictions in Denmark (Klement, 
2016a). 
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In their submissions to The Wilson report the Queensland Police Service (QPS) make the 
observation “OMCGs generally commit offences at the more serious end of the offending scale” 
(Queensland Police Service, 2015c, p. 9). Similarly, in 2019 the Australian Capital Territory 
(ACT) Director of Public Prosecutions noted that: 

 
That the offences most typically committed by OMCGs and other 
criminal groups include drug manufacturing, cultivation and trafficking; 
blackmail making threats with demands; assault offences; robbery, 
burglary; theft and offences of dishonestly obtaining property by 
deception. (Goldsworthy & Brotto, 2019, p. 77) 

 
But is this the case? In regard to the type of crime committed by OMCGs data from the ACT 
shows that minor criminal matters or simple offences accounted for more than 50 percent of 
the charges against OMCGs. Of the charges against OMCG members 29.8 percent were for 
traffic offences and 18.6 percent for offences against justice procedure, while serious criminal 
offences represented only 16.5 percent of overall charges, these included other offences against 
the person, actual bodily harm, drug deal/ supply and manufacturing, affray, grievous bodily 
harm and robbery (Goldsworthy & Brotto, 2019). 
 
Of the criminal charges recorded against OMCGs in Queensland between April 2008 and April 
2014, the top 10 charges were for minor criminal matters or simple offences. These 10 offences 
account for 2039 offences or approximately 47 percent of the total OMCG offences for this 
period.  
 
Further to this the Wilson report also noted that the arrest claims regularly attributed to OMCGs 
by members of the QPS and the media “…masks the fact that many of the charges were for 
minor, simple offences not regarded as signifying serious criminal, or organised, criminal 
activity” (Taskforce on Organised Crime Legislation, 2016, p. 89). 
 
 
 
 

Table 5:  Organised Crime Activity with a guilty finding of QLD OMCG Members 
between April 2008 and April 2014 by Count and as a Percentage of Overall Reported 
Crime 
Type of Crime Number of OMCG 

related offences 
Total Queensland 
offences 

% 

Extortion 0 367 0 
Murder 3 294 1.0 
Fraud 69 106316 0.06 
Unlawful possession 
of weapons/supply 

147 23249 0.6 

Robbery 17 10963 0.1 
Prostitution 0 1230 0 
Source: RTI data and (Queensland Police Service, 2016). 
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The evidence would suggest that the criminal activity of OMCGs has been overstated. 
 

OMCGs and the drug markets 
Various governments in Australia have made much of the role of OMCGs and their 
involvement in the drug trade. In submissions to the Queensland Commission into Organised 
Crime in 2016. The Queensland Crime and Corruption Commission (CCC) argued the role of 
OMCGs in the drug market: “The CCC has advised this Commission that outlaw motorcycle 
gangs play a major role in illicit drug markets in Queensland” (Queensland Organised Crime 
Commission of Inquiry, 2015, p. 24). Yet getting empirical data to prove such claims is difficult. 
 
Tellingly, in the ACC (2015a) report on the Australian Methylamphetamine market OMCGs 
rate only two mentions: one is as a part of the wider criminal gang picture; the other as a case 
study for involvement in the drug trade in a small rural Victorian town. Yet, despite this in their 
2017 report on organised crime in Australia the ACIC note: 
 

…with two-thirds of targets on the National Criminal Target List 
reportedly involved in the sale and distribution of methylamphetamine 
and/ or its precursors. These figures include members of OMCGs as well 
as domestic and transnational serious and organised crime groups. 
(Australian Criminal Intelligence Commission, 2017, p. 17) 

 
Nowhere is the critical evidence of their dominance of this drug market put forward, despite 
what many law enforcement agencies have claimed in recent years. The ACIC report on the 
Methylamphetamine market outlines the following crime groups as being active in the market: 
 

…Members of Australian-based outlaw motorcycle gangs, Australian 
organised crime groups as well as persons of Middle Eastern, Eastern 
European and West African backgrounds, and Vietnamese, Chinese, 
Canadian, US and Mexican serious and organised crime groups. 
(Australian Crime Commission, 2015a, p. 11) 

 

Table 6:  Top 10 Charges by Number with a Guilty Finding Against OMCG Members 
in QLD between 2008 and 2014 
Type of Charge Number of 

offences 
Possessing dangerous drugs 595 
Commit public nuisance 285 
Breach of bail condition 258 
Assault or obstruct police officer 218 
Contravene direction or requirement 151 
Failure to appear in accordance with undertaking 144 
Possess utensils or pipes etc. that had been used 126 
Stealing 121 
Assaults occasioning bodily harm 110 
Wilful Damage 103 
Source: RTI data. 
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Transnational organised crime groups are the most concerning threat to Australia when talking 
about organised and serious crime. They are clearly involved in the methylamphetamine market. 
More than 60 percent of Australia’s highest-risk criminal targets, including transnational 
targets, are involved in the methylamphetamine market (Australian Crime Commission, 2015b). 
The QPS in its submission to the Wilson report stated the following. 
 

The QPS acknowledges however that OMCG and other crime groups, 
whilst major players, are not the only suppliers to the illicit drug market, 
with other groups and individuals also involved. (Queensland Police 
Service, 2015d, p. 2) 

 
An examination of the four major drug offence categories for OMCG related offences shows 
that they constitute a minor role in drug offending based on the number of offences committed. 
 
Table 7: OMCG Involvement in Drug Offences with a guilty finding in QLD between 
April 2008 and April 2014 
Type of Crime Number of OMCG 

related offences 
Total Queensland 
offences 

OMCG % 

Drug Supply 41 15574 0.26 
Drug Trafficking 21 2156 0.97 
Drug Possession 595 135857 0.44 
Production of 
dangerous drug  

40 10085 0.39 

Source: RTI data and (Queensland Police Service, 2016) 

 
 
Clearly the data suggests that OMCGs are not “major players”.  Such a claim is supported by 
a 2019 study which showed that the offending of Queensland OMCG members generally did 
not satisfy criteria to be classified as organised crime (Lauchs & Staines, 2019).  
 
Consideration should be given by the QPS in broadening the application to consorting laws to 
criminal groups other than just OMCGs. 
 
The authors will now address the specific questions posed by the review as they relate to 
Queensland consorting provisions.  
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Consorting review questions 
 

1. Are you aware of the consorting provisions, as defined in s736 Criminal 
Code 1899 (Qld), as currently drafted, adversely or disproportionately 
affecting any particular demographic (for example, Aboriginal people, 
Torres Strait Islanders, homeless people, drug dependent people), either 
directly or indirectly? 

 
The NSW Ombudsman reviewed 1247 persons targeted by police for consorting in a 2014 
review. About seven percent of these were children and young people aged between 13 and 17. 
Forty percent of all people subject to the consorting provisions in their first year of use were 
Indigenous, despite making up only 2.5 percent of the NSW population (Ombudsman New 
South Wales, 2014).  
 
A 2016 review of the NSW consorting laws between April 2012 and April 2015 indicated that 
some 37 percent of those subject to the consorting law were indigenous (Ombudsman New 
South Wales 2016). The same review indicated that of those subject to the consorting laws 
were six percent of children aged between 13 and 17 years (n=201 of 3310 total) (Ombudsman 
New South Wales 2016). 
 
In addition to this a 2021 review of the NSW consorting laws showed that some 40 percent of 
people subject to the consorting laws between February 2019 and June 2020 were indigenous 
(Law Enforcement Conduct Commission, 2021). The same review found that 32 children under 
the age of 18 (total number person subject to consorting n=361) were subject to consorting 
provisions, 25 percent of these children were indigenous (Law Enforcement Conduct 
Commission, 2021). 
 
The Law Enforcement Conduct Commission noted: “…the Commission remains concerned by 
the high proportion of those subject to the consorting law who identify as Aboriginal and Torres 
Strait Islander” (Law Enforcement Conduct Commission, 2021, p. 51). 
 
No such identifiable data is provided in the Queensland Public Interest Monitor (PIM) annual 
reports that overview the use of Queensland consorting laws. The provision of such data in 
terms of racial identification, age and gender, criminal history would be of use in examining 
the governance around the use of such consorting laws. 
 
 

2. Are you aware of any circumstances where the consorting provisions have 
been used in conditions that may be outside of the intention of the legislation? 
Are the wider search powers provided for within the consorting provisions 
being used appositely? Are the defences being applied appropriately such 
that certain forms of consorting are being disregarded, per the 
recommendation of the Taskforce? 

 
The authors are unable to provide a response to this question without more detailed data held 
by the QPS. Certainly the NSW reviews have been critical of the application of consorting laws 
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in circumstances that where not in sync with the intent of the laws to target serious and 
organised crime (Law Enforcement Conduct Commission, 2021; Ombudsman New South 
Wales, 2014; Ombudsman New South Wales 2016). 

 

3. Have the consorting provisions been effective in disrupting serious and 
organised crime? 

 
The actual impact of such consorting and anti-association laws on crime, particularly organised 
crime, remains unclear to some extent (Monterosso, 2018). There has been some examination 
of the effectiveness of these laws. Consorting laws were introduced in NSW to target OMCGs  
and in particular serious and organised crime (Ombudsman New South Wales 2016). Indeed, 
the Ombudsman noted  
 

The involvement of some members of high-risk OMCGs in criminal 
activities provides the basis for the police expectation that targeting these 
members and their associates with the consorting law is likely to assist 
to prevent or disrupt crime. (Ombudsman New South Wales 2016, p. 48) 

 
This issue of prevention is often used by the police where “consorting is typically understood 
as an issue of police powers around crime prevention” (Loughnan, 2009, p. 8). The NSW 
Ombudsman reported to parliament in mid-2014 on the first 12 months of operation of that 
state’s laws. Despite having been designed to combat organised crime,  the majority of use was 
by general duties police at 85 percent, detectives from specialist squads accounted for only 11 
percent of usage (Ombudsman New South Wales, 2014). 
 
The NSW Ombudsman review also highlighted the fallacy of the law being targeted at 
organised crime. An analysis of the criminal histories of a select group (604 people) targeted 
by the laws revealed: 

• 24 percent of those who were the subject of official warnings issued by the specialist 
squads, had a conviction for a serious criminal offence; and 

• 15 precent of those who were the subject of official warnings issued by the local area 
commands, had a conviction for a serious criminal offence. (Ombudsman New South 
Wales, 2014) 

The Ombudsman has expressed concern as to what type of offences are classified as serious 
criminal offences. 
 

…defined in section 4 of the Crimes Act as one where a sentence of five 
years or more may apply. While this definition includes the most serious 
criminal offences it also includes low value theft and minor property 
damage. (Ombudsman New South Wales 2016, p. 82) 

 
The 2016 review found that only 20 percent of those subject to the consorting laws had a 
conviction for “strictly indicatable offences which are the most serious class of criminal 
offences in NSW”  (Ombudsman New South Wales 2016, p. 41). The review also found that 
30 percent of those subject to the laws had no conviction for an indictable offence, and 20 
percent no convictions at all  (Ombudsman New South Wales 2016). Such concerns about 
targeting of people with no criminal history have been raised in Queensland (Emery & 
McMahon, 2019). The NSW review recommended that the consorting laws be used to focus 
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on serious offending, and prohibited from being used to address minor or nuisance offending 
(Ombudsman New South Wales 2016). The Ombudsman noted that: 
 

…although the NSW Police Force has used the consorting law to disrupt 
serious and organised crime and criminal gangs as intended by 
Parliament, it has also used the consorting law in a manner that, to some 
extent, illustrated public concerns about its operation. (Ombudsman New 
South Wales 2016, p. iii) 

 
In 2021, a review of the NSW consorting laws indicated that of those people issued a consorting 
warning between February 2019 and June 2020 some 9 percent  (n=203 of 2361) had no 
criminal history in NSW (Law Enforcement Conduct Commission, 2021). For 41 percent of 
the cohort identified as having being warned, assault was the most serious indictable offence 
conviction, the five most common offences appearing in conviction histories included low level 
offences such as public order offences, road traffic offences and theft (Law Enforcement 
Conduct Commission, 2021). Such data seem to undermine the claims that the consorting laws 
are targeting serious and organised criminal activity and associated criminal players. 
 
These figures highlight the lack of serious criminal activity of those being targeted by the laws. 
The review raised the crucial question of what gaps – if any – the consorting provisions filled 
that current laws and powers did not already cover. There were already existing laws available 
to achieve what the consorting laws supposedly did – but senior NSW police claimed the laws 
were still necessary (Morri, 2016). Despite this, the Ombudsman noted: “The consorting law 
provides police with an additional tool to disrupt serious crime that currently appears to be 
effective, particularly in the context of the policing of high-risk OMCGs…”(Ombudsman New 
South Wales 2016, p. 115). The Ombudsman did note that even though it may be useful in 
combating OMCGs “…this breadth and flexibility mean that the consorting law may be used 
lawfully to capture people who are participating in everyday, otherwise innocent, social 
interactions in public spaces, or who are involved in only minor or nuisance offending.” 
(Ombudsman New South Wales 2016, p. 116). 
 
In terms of targeting OMCGs the 2016 report noted that in situations where more than five 
people were subject to the consorting laws, OMCGs accounted for 11 of the 17 incidents 
(Ombudsman New South Wales 2016, p. 31). The NSW gang squad indicated that the most 
common scenario for intercepting OMCG members were them being together in vehicle or 
motorbikes (n=56), public places such as restaurants or licensed premises (n=50) or alleged 
clubhouses (n=18) (Ombudsman New South Wales 2016, p. 33). 
 
One of the strongest claims in support of the consorting laws made by law enforcement 
agencies is the suggestion that the consorting laws allow for “disruption” of OMCGs. This 
aspect of disruption seems to focus mainly on the physical ability to keep members of OMCGs 
apart. Yet there is not necessarily any attached criminality to the meetings being “disrupted”. 
It is also a feature in the Queensland scenario where the ethos is to “isolate” OMCG members 
and such isolation will have an effect on the level of criminal activity of the OMCGs being 
targeted. When introducing its consorting laws the Victorian government highlighted that, 
“these anti-consorting reforms give police the powers they need to disrupt and dismantle 
criminal gangs” (Victorian Government, 2015, p. 1). It is tenuous that the breaking up of 
incidents of association with no obvious criminality or criminal purpose will have any direct 
effect on disrupting serious and organised crime. No quantitative evidence has been put 
forward to substantiate such claims. 
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Legislation such as Queensland’s anti-association Criminal Organisation Act 2009 was clearly 
aimed at OMCGs, as shown by the reading of the bill into parliament: 
 

Members of outlaw motorcycle gangs and other criminal organisations 
have been involved in activities such as attempted murder, extortion, 
drug manufacturing and distribution and pose a threat to Queensland. In 
response to outlaw motorcycle gang violence in southern states, other 
states and territories around Australia have passed legislation aimed at 
disrupting the activities of criminal organisations. The extraordinary 
powers provided for in this bill are necessary… (Queensland Parliament, 
2009, p. 3029) 

 
Yet despite this, during eight years of operation not one OMCG was subject to the courts 
making a declaration against them. In fact, only one application was brought by the QPS and 
that was against the Gold Coast chapter of the Finks OMCG. The application was withdrawn 
before the court could decide. The reason for this would appear to be the introduction of the 
VLAD laws that prescribed through regulation that the Finks was a criminal organisation, and 
the wish to avoid embarrassment should the courts not find in favour of the QPS and reject 
such a declaration under the Criminal Organisation Act provisions.  
 
The Queensland VLAD laws had the following aims in relation to OMCGs. Then Attorney 
General, Jarrod Bleijie, stated the following: 
 

We are drawing the line on criminal motorcycle gangs in Queensland… 
The bill is intended to deter individuals from participating in these 
criminal organisations, encourage persons involved in such  
organisations to cooperate with law enforcement to avoid severe 
penalties, and break the morale of members in criminal motorcycle 
gangs (Queensland Parliament, 2013a, p. 3115). 

 
When making submissions to the two Qld inquiries, the QPS observed that despite the VLAD 
laws being in place for almost two years, the problem for which they were created, OMCG 
issues had not been solved (Queensland Police Service, 2015b, p. 2).  
 
The success or otherwise, and the necessity of laws such as the VLAD laws can be broken 
down into a few simple propositions. Queensland police credited the new bikie laws with a 
reduction in reported crime in 2013-14 (Houghton, 2014). However, no explanation was 
provided when the overall crime rate increased, despite the anti-bikie/consorting laws still 
being in place. In 2014-15 the overall crime rate increased one percent, 2015-16 the rate rose 
by six percent, in 2016-17 there was a two percent increase, followed by a one percent decrease 
in 2017-18, and a two percent increase in 2018-19 (Queensland Police Service, 2019).  What 
the Queensland example does highlight is how consorting laws such as this cannot be held 
responsible for any increase or decrease in a state’s overall crime rate. In their submission to 
the Wilson review, the QPS argued the below: 
 

Importantly however, the QPS considers that the increased focus on 
organised crime groups also corresponds with some particular crime 
rates reducing at much larger rates, with the VLAD laws contributing to 
the overall reduction. (Queensland Police Service, 2015d, p. 1) 
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Yet in 2015, when the effect of the VLAD laws on overall crime was put to the Qld Police 
Commissioner, Ian Stewart, he had this to say: 
 

I can't answer that question specifically…The VLAD Laws have not been 
used very often, although we have invoked them. They are the laws of this 
state and we will continue to use whatever lawful means we have to take 
action against organised crime, including outlaw motorcycle gangs. 
(Silva, 2015) 

 

 
 
 
In terms of the Queensland consorting laws introduced in 2016, examination of data for 
traditional organised crime type offences shows only a slight decline in such offences for the 
period 2016-2022. Of note is that over the same period OMCG related crime has declined 
dramatically as has the number of consorting warnings given. There is no evidence of OMCG 
related crime, or the number of consorting warnings given having a correlational relationship 
to serious or organised crime type offences over the period. 
 
Regarding the criminal association offences, the lack of successful convictions after the VLAD 
laws had been in place was concerning. 
 

 Queensland Courts advised the Taskforce that between 17 October 2013 
and 31 January 2016, 42 persons were charged with the anti-association 
offence…No person has been successfully prosecuted under the anti-
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association offence. (Taskforce on Organised Crime Legislation, 2016, 
p. 171) 

 
This lack of success was highlighted in the Queensland Parliament report on the Serious and 
Organised Crime Legislation Amendment Bill 2016, which was to repeal and replace the 
VLAD laws. 
 

Conversely, despite not one conviction delivered under the LNP 
government on the intended laws under their VLAD Act, which was 
primarily directed at outlaw motorcycle club gangs, the Labor 
government’s laws shall stand up in court and cast the net greater than 
just OMCG’s. (Queensland Parliament, 2016, p. 5) 

 
The Serious and Organised Crime legislation Amendment Act 2016 (SOC) amended some 33 
pieces of legislation and introduced a whole suite of measured designed to fight serious and 
organised crime, these the following key initiatives in stage one introduced in December 2017:  

•  a new ‘Colours’ offence in sections 10C (1) and (2) of the Summary Offences Act 2005;  
•  the inclusion of a new post-conviction control orders scheme in the Penalties and 

Sentences Act 1992 (PSA);  
•  serious organised crime circumstance of aggravation in section 161R of PSA; and  
•  occupational licensing reforms across a range of acts that involve the QPS.  

 
Stage 2 of the amendments commenced March 2017 including the following key initiatives: 

• a new offence for Habitual Consorting with Recognised Offenders in section 77B of 
the Criminal Code; and  

• the inclusion of a new Public Safety Order scheme comprising restricted premises, 
fortification removal and public safety orders (including short term commissioned 
officer issued public safety orders) in the Peace and Good Behaviour Act 1982.  

 
Despite being introduced in 2016, Queensland’s new consorting laws appear to be no more 
successful. As of May 2019 more than a 1,000 consorting notices had been issued in 
Queensland (Stolz, 2019). Yet, during question time in parliament, the Queensland Attorney 
General admitted that as of May 2019 only two offenders had been found guilty under the new 
consorting offences, both receiving non-custodial outcomes (Stolz, 2019).  
 
Another problematic development of the new Queensland laws is a high-profile case13 on the 
Gold Coast where the defendant was found not guilty. The magistrate found that the warning 
notice was not compliant with legislation as the notice had contained the names of multiple 
associates, rather than a single associate and a separate official warning for consorting must be 
given for each separate stated person. The Magistrate noted: 
 

Whilst Section 77B of the Criminal Code provides that a person does not 
habitually consort with a recognised offender unless they consort with 
the offender on at least two occasions, that is not a definition of 
habitually consorting, but rather is a minimum requirement that must be 
met before there can be a finding of habitual consorting.14 

 
13 Queensland Police Service v Harley Joe Barbaro [2019] QMC 1. 
14 Queensland Police Service v Harley Joe Barbaro [2019] QMC 1. 
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The magistrate cited the High Court case of Tajjour v New South Wales15 and noted “…the 
requirement that consorting be habitual involved a continuance and permanence of some 
tendency, something that has developed into a propensity that is present from day to day”. The 
matter was subsequently successfully appealed by the Queensland Attorney General as the 
implication was that hundreds of consorting notices that have been issued would be 
unenforceable16. 
 
In the 2020-2021 annual report the PIM outlined that since the inception of the consorting 
powers in March 2017 over 1500 consorting warnings were issued by the QPS (Public Interest 
Monitor, 2021). In the same period, eight persons were charged with Habitual Consorting under 
section 77B of the Criminal Code (Public Interest Monitor, 2021). 
 
Table 8: Use of Queensland consorting provisions between 2016-2021 
 QPS data  PIM data  

Consorting 
warning 

Consorting 
charges 

Pre-emptive 
warning 

Preventative 
directions 

Consorting 
charges  

Public Safety 
Orders 

2016-17 N/A 
 

Total - 227 
Pre-emptive - 201 
Retrospective - 26 

30 3 0 

2017-18 700 
 

Total - 575 
Pre-emptive - 423 
Retrospective-156 

129 5 9 

2018-19 389 
 

Total - 389 
Pre-emptive - 237 
Retrospective- 152  

45 3 0 

2019-20 319 
 

Total - 319 
Pre-emptive - 175 
Retrospective - 144 

40 2 0 

2020-21 185 
 

Total - 187 0 
 

0 

2021-22 213 
 

N/A N/A N/A N/A 

Data sourced from QPS and Public Interest Monitor Annual reports, (N/A = not data available). 
 
 
The Queensland consorting laws have been almost exclusively used to focus on OMCG 
activity. In QPS Annual Reports, the use of consorting laws is mentioned only in relation to 
OMCG enforcement in the reports from 2016-17 to 2020-21. The first mention of consorting 
laws being used to target groups other than OMCG’s appears with the laws being used to target 
street gangs through the actions of Taskforce Uniform Knot, with 37 consorting notices being 
served, as mentioned in the 2022 report (Queensland Police Service, 2022). Such a focus of 
OMCG’s is problematic given that they commit only a very small amount of reported crime. 
The consorting provisions, enacted to combat serious and organised crime, are not being used 
to combat other organised crime groups or activity.  
 
It is also of note that because the legislation does not require any criminal purpose to be 
attached to the consorting behaviour there is no way to quantify if the persons being targeted 
are involved in serious or organised crime enterprises, the police simply do not have to show 
this. It for this very reason that the claims of police that they are combatting and disrupting 
criminal networks and activity are unable to be tested.  
 

 
15 Tajjour v New South Wales [2014] HCA 35 
16 R v Barbaro; Ex parte Attorney-General (Qld) [2019] QCA 286. 
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Whilst Queensland and New South Wales have been vigorous in their application and usage of 
the consorting laws, this has not been the case in Victoria. In Victoria, it has been noted that 
there has been little to no use of the new consorting laws introduced with a Victoria police 
spokeswoman indicating that almost four years after their introduction as of July 2019 
“…Victoria Police has no recorded offences under the unlawful associations legislation” 
(White, 2019, p. 1). This lack of use has been blamed on the wording of the offence section.  
From January to August 2019 the Tasmanian police have issued 186 consorting warnings under 
their new consorting laws (Aquilina, 2019). 
 
One fundamental flaw in the anti-association laws is that they do not address a core motivation 
of organised crime, that being profit (Monterosso, 2018). Whilst the consorting laws focus on 
the disrupting or restrictions of associations, without a requirement for criminality of purpose 
for the association being attached it is highly unlikely that the consorting enforcements are 
focusing on the actual business of organised crime, that is making a profit. In this respect, it 
fails to remove a motivation for criminals to engage in this conduct. 
 
The consorting laws are problematic in that they produce almost no punitive outcomes for 
considerable investment in police resourcing and financial cost of investigations. The lack of 
tangible evidence of impacting serious and organised crime would also indicate that it is 
difficult to quantify any positive law enforcement outcomes from enforcement of the current 
consorting provisions. 

 

4. Have there been any difficulties in the implementation of the consorting 
provisions. If so, are there amendments that could be considered to improve 
the efficacy and facilitate the purpose of the legislation? Are those 
amendments compatible with rights protected under the Human Rights Act 
2019 (Qld)? 
 
The current consorting laws have been criticised for being too broad at that current that 
consorting provisions should not apply to random social interactions. Indeed, based on the 
current provision it has been noted “…very many associations with no criminal undertones or 
links – such as playing sports with, dating or texting a recognised offender who is not a close 
family member – are neither random interactions nor exempted associations and so would be 
captured by the consorting provisions.” (O'Sullivan, 2019, pp. 267-268)  
 
The authors would recommend that the consorting legislation should be amended to include 
that it be required that the consorting was for a criminal purpose. This would lead to better 
efficiency in use of police resources in only targeting those consorting interactions that are 
relevant to serious and organised criminal activity, one of the key stated aims of the provisions 
when enacted. 
 
Further consideration should be given to a post-conviction scheme to replace the current 
consorting provisions. Such a scheme is currently in operation in the Australian Capital 
Territory and was found to be effective (Goldsworthy & Brotto, 2019). 
 
The ACT Crimes (Serious Organised Crime) Legislation Amendment Act 2016 expanded the 
categories of offences which can be subject to non-association and place restriction orders 
(NAPROs) when being sentenced for relevant offences. Such relevant offences are listed in 
section 23 of the Crimes Sentencing Act (2005).  
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Non-association and place restriction orders (NAPROs) 
A review of the laws identified the two Supreme Court matters as R v Bourne; R v Manns17  
and R v Pattmann; R v Pattmann18. These two matters will be explored in the following 
discussion (Goldsworthy & Brotto, 2019). 
 
The facts in R v Bourne concerned the defendant Bourne, who plead guilty to the following 
charges: 

• Intentionally inflict grievous bodily harm, contrary to s 19 of the Crimes Act 1900 
(ACT).  

• Demands accompanied by threats, contrary to s 32 of the Crimes Act 1900 (ACT).  
• Trafficking in a controlled drug other than cannabis, contrary to s 603(7) of the 

Criminal Code 2002 (ACT).  
• Receiving stolen property, contrary to s 313 of the Criminal Code 2002 (ACT).  

The facts indicated that Bourne had been a member of the Rebels OMCG.  At the time of 
offending, he was a member of another OMCG, no details of the name of the gang are supplied 
in the sentencing remarks. The offending behaviour related to drug activity related to the 
OMCG Bourne was a member of. The sentencing remarks in relation to the issue of the 
NAPRO have been redacted from the publicly available document.  
 
However, Elkaim J did observe the following in relation to the defendant Bourne at [22], “It is 
apparent from the facts that Mr Bourne’s criminal activities are closely linked to his 
membership of an Outlaw Motorcycle Gang.” Elkaim J went on to note at [24], “It is impossible 
for a court to dictate to any person that he should or should not be a member of a particular 
gang. Even sanctions against membership cannot deter a continuation of affiliations”. He 
further noted that at [27]: 
 

The courts can and must send a general message to the community and, 
in particular, to those persons within the community who might be 
contemplating membership of an Outlaw Motorcycle Gang. They must 
be made aware that their descent into criminal behaviour will be swift 
and, when apprehended, their punishment will be severe. 

 
Elkaim J, noted the comments of Burns J, in a previous matter 19  where concerns were 
highlighted in regard to the continued association of the defendant with OMCGs. Burns J 
comments were quoted at [4]: 
 

…  It is a matter of concern because it seems to me that, if you maintain 
those connections, there is the risk that you may become involved in 
criminal offending in the future, it being notorious that members of that 
organisation are from time to time involved in criminal offending, such 
that your involvement with people who are part of that organisation leads 
to the risk that you may become involved in such activity.  

 
The matter of R Pattmann; R v Pattmann concerned a father and son, both were members of 
the Rebels OMCG. The father, Stephen Pattman, pleaded guilty to the below charges: 

 
17 R v Bourne; R v Manns [2018] ACTSC 35. 
18 R v Pattmann; R v Pattmann [2017] ACTSC 331. 
19 R v Bourne [2014] ACTSC 401) 
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• Endangering life by intentionally and unlawfully discharging a loaded arm so as to 
cause another person reasonable apprehension for his safety, arising under s 27(3)(d) 
of the Crimes Act 1900 (ACT). 

• Unauthorised possession of a prohibited firearm, contrary to s 42(a)(iii) of the Firearms 
Act 1996 (ACT) (being a modified double-barrelled 12-gauge shotgun) and carrying a 
maximum penalty including 10 years imprisonment. 

• Unauthorised possession of ammunition, contrary to s 249 of the Firearms Act 1996 
(ACT). 

The son, Christopher Pattman, pleaded guilty to one offence of unauthorised possession of a 
prohibited firearm, also arising under section 42(a)(iii) of the Firearms Act. The circumstances 
of the offences involved the father firing a handgun the street outside their house whilst having 
an argument with another Rebels member about the father and son leaving the gang. Minor 
injuries were suffered by the other gang member. Justice Penfold noted the below as a 
consideration when sentencing at [69]: 
 

There is no doubt that general deterrence is a significant factor in this 
sentencing.  I accept the prosecutor's submissions to the general effect 
that drive-by or other shootings in public places generate community 
concern, although I am not convinced that a public shooting with a link 
to a motorcycle gang necessarily produces more community concern 
than any other form of public shooting.  I also agree that it is important 
to try to deter people from possessing firearms without authority. 

 
In sentencing Stephen Pattman, Justice Penfold made an Intensive Correction Order with the 
following requirement at [89(b)] “that you do not associate with any person who you believe 
to be associated with an outlaw motorcycle gang”.   
 
In general terms, the NAPRO regime is particularly useful in combating serious and organised 
crime, especially in an OMCG context. The ACT does not have a legislative regime for civil-
based anti-consorting and non-association type orders. Whereas non-association type orders 
for OMCGs in other jurisdictions are usually available on the civil burden of proof (i.e., the 
balance of probabilities)20. 
 
A NAPRO can be issued, a sentencing court must be satisfied, inter alia, that it is both 
necessary and reasonable to make a NAPRO to stop further offending.21 

. 
Section 23(1)(b) of the Crimes (Sentencing) Act 2005 provides the following purposes for 
making a NAPRO: 
 

(b) the court is satisfied that it is necessary and reasonable to make the 
order for 1 or more of the following purposes: 

(i) preventing the offender from harassing anyone or endangering 
the safety or welfare of anyone; 

(ii) preventing the offender from committing further offences 
(including a relevant offence); 

 
20 See, for example, section 51 of the Criminal Organisations Control Act 2012 (VIC); section 32 Crimes (Criminal Organisation 
Control) Act 2012 (NSW); section of the Serious and Organised Crime (Control) Act 2008 (SA). 
21 See subsection 23(1)(b) of the Crimes (Sentencing) Act 2005. 
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(iii) assisting the offender to manage things that may make the 
offender more likely to commit further offences (including a 
relevant offence) if not managed. 

 
To highlight the above the example of R v McCallum22 is useful, in this matter Murrell CJ 
indicated that if she was to make an Intensive Corrections Order in relation to the offender 
(who was a member of the Comanchero OMCG), then she would be favourably disposed to 
make a NAPRO on the basis that the offender’s membership of the OMCG had contributed to 
his offending behaviour, anti-social views and attitudes in a general sense, even though the 
offending in that matter was not done for and on behalf of the OMCG. 
 
This approach was contrasted with that of Burns J in the appeal matter of Robb v Uren.23 In 
that matter, the sentencing Magistrate made a NAPRO at first instance in relation to a fully 
patched OMCG member who, whilst in company with another OMCG member, king hit a man 
in a toilet whilst causing serious injury to him. On appeal, Burns J accepted that the offender 
was an OMCG member, but set aside the NAPRO on the basis that the offending was not done 
for the benefit of the OMCG. 
 
Much of the offending by OMCGs is not done in the gang auspice but rather as an individual 
independent of membership of a particular gang. In other words, it is not related to the gang or 
membership of such at all.  It would appear to be the generalisation that membership of an 
OMCG being a causal factor relies on the assumption that all OMCG members are criminal 
and that the gangs exist for no other purpose other than to facilitate criminal enterprise, the 
evidence does not support such assertions. In essence, the fact that someone’s membership of 
an OMCG correlates with criminal behaviour does not mean that the membership, this is the 
flaw in current consorting laws with no requirement to show a criminal purpose. 
 
As noted in a review of ACT NAPRO’s, when made by a court as part of a criminal sentence, 
are an appropriate way to strategically target organised criminal activity where required that 
has been proved beyond a reasonable doubt (Goldsworthy & Brotto, 2019). The key difference 
between the NAPROs and the general consorting offences being NAPROs are only available 
incidental to a criminal conviction where offending has been proven beyond reasonable doubt. 
NAPROs also differ significantly from anti-consorting offences in that they apply to a narrow 
list of people who have been included in the order after an exercise of judicial discretion and 
allow for a more targeted response with a focus on specific criminal behaviour of a serious 
nature, rather than a generalised approach as is the case with current Australian consorting 
laws. 
 

5. Are the current provisions compatible with rights protected under the 
Human Rights Act 2019? Are there competing interests that impact on 
whether any legislative amendment should be made to the provision, or 
whether it should be retained notwithstanding any human rights 
incompatibility? 
 
Consorting laws are designed to stop perceived risk populations from social transactions among 
each other (McLeod, 2013). In effect, it is policing someone because of who they are, not on 

 
22 SCC 55 of 2019. 
23 SCA 34 of 2019. 

http://www.austlii.edu.au/au/journals/MelbULawRw/2013/10.html#fnB256


40 
 

the basis of any criminal activity they may be doing. They aim to pre-empt any criminal 
offences. This is seen as problematic as it targets an individual on the notion that they may 
commit harmful acts in the future rather than for any actual commission (Monterosso, 2018).  
 
In fact, the consorting and anti-association laws are not actually concerned with stopping the 
commission of criminal acts. It is important to note that neither the VLAD nor NSW consorting 
laws (which have now been adopted as the model in many states) require that there be any 
criminality or criminal purpose be attached to the association or consorting.  
 
Policing people for who they are rather than the criminal activity they are involved in poses 
other dangers. One risk is that these types of laws will lead to inefficient policing, where mere 
criminal intelligence or history, as opposed to proper evidence, is required to bring criminal 
consequences upon citizens. There is also the risk of ineffective usage of police resources in 
essentially policing relationships, rather than targeting actual criminal activity. This raises the 
question of where does the balance between ensuring public safety and individual human rights 
lay (Lauchs, 2019; Monterosso, 2018). 
 
NSW had historical consorting laws (Sanders, 2013). However, they were seldom used and fell 
into disuse. In some ways this reflects the Northern Territory’s more modern experience. It 
enacted consorting laws in 2006, and reviewed the laws in 2013, and found no-one had been 
prosecuted using this offence (Northern Territory Department of the Attorney- General and 
Justice, 2013). In 2005, Queensland repealed its consorting offence due to the provision’s 
archaic nature. It wanted to replace it with more modern and effective provisions that facilitated 
community safety and public order. The then-police minister, Judy Spence, described the to be 
replaced laws as “ridiculous offences”(Queensland Parliament, 2004, p. 2396).  
 
NSW replaced its existing consorting laws in 2012. They survived a High Court challenge in 
2014, although there were dissenting judgments as to its validity. The new offence section was 
clearly aimed at organised crime. In 2015, Victoria and South Australia enacted consorting 
laws under the pretext of combating organised crime. As of 2019 only the ACT does not have 
some form of consorting law (See Table 9). 
 
The argument has been raised that the current laws are violating the International Covenant on 
Civil and Political Rights (ICCPR) Article 22 of right to freedom of association: “everyone 
shall have the right to freedom of association with others, including the right to form and join 
trade unions for the protection of his [sic] interests” (O'Sullivan, 2019, p. 268). 
 
The utility of the consorting laws is argued that they are effective in combatting serious and 
organised crime, the authors would argue that ample evidence has been presented that these 
laws have little if any discernible effect of such crime categories. Further to this it has been 
argued that: 
 

 The purported objective of the implementing law is to prevent serious 
and organised crime. However, the consorting provisions cast a very 
wide net, which captures persons, activities and associations with no 
discernible connection to serious and organised crime ...the 
implementing law violates the right to freedom of association, as the 
consorting provisions are not proportionate to its professed aim. 
(O'Sullivan, 2019, p. 263) 

 
 

http://www.abc.net.au/news/2015-08-31/victorian-government-introduces-new-anti-consorting-bill/6736646
http://www.abc.net.au/news/2015-07-30/anti-bikie-legislation-passes-sa-upper-house/6660280
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Table 9:  Consorting and Anti-Association Offence laws by Australian States and 
Territories 
State Consorting 

legislation 
Act and offence title  Precis of offence Maximum 

penalty 
Queensland Yes, 

introduced 
2016, 
replaced the 
2013 VLAD 
laws 

Criminal Code 1899- 
s77b, habitually 
consorting with 
recognised offenders. 

A person who: 
 (a) habitually consorts with two convicted offenders, 
and  (b) consorts with those convicted offenders after 
having been given an official warning in relation to each 
of those convicted offenders, is guilty of an offence. 

3 years 
imp 

New South 
Wales 

Yes, 
introduced 
2012 

Crime Act 1900 - 
s93X, Consorting. 

A person (other than a person under the age of 14 years) 
who-- 
    (a) habitually consorts with convicted offenders, and  
    (b) consorts with those convicted offenders after 
having been given an official warning in relation to each 
of those convicted offenders, 

3 years 
imp 

Victoria Yes, 
introduced 
2015 

Criminal 
Organisations 
Control Act 2012, 
s124A, Association 
with individuals 
convicted of serious 
criminal offences 
prohibited. 

An individual who has been served an unlawful 
association notice must not associate with an individual 
specified in that notice (the specified individual). 

3 years 
imp 

Western 
Australia 

Yes, 
introduced in 
2021. 

Criminal Law 
(Unlawful consorting 
and prohibited 
insignia) Act 2021, 
s9, consorting 

(a)   the person has reached 18 years of age; and 
 (b)  the person is a relevant offender who — 
 (i)  has consorted, or is consorting, with another relevant 
offender; or 
 (ii) the officer suspects on reasonable grounds is likely 
to consort with another relevant offender. 

5 years 
imp 

South 
Australia 

Yes, 
introduced 
2015 

Summary offences 
Act 1953, s13- 
Consorting 
 
Criminal Law 
Consolidation Act 
1935 s83GB- 
Participants in 
criminal organisation 
being knowingly 
present in public 
places 

 A person who: 
 (a) habitually consorts with two convicted offenders, 
and  (b) consorts with those convicted offenders after 
having been given an official warning in relation to each 
of those convicted offenders, is guilty of an offence. 
(Modelled on the NSW laws). 
 
Any person who is a participant in a criminal 
organisation and is knowingly present in a public place 
with 2 or more other persons who are participants in a 
criminal organisation commits an offence. 

3 years 
imp 

Tasmania Yes, 
introduced in 
2018 

Police Offences Act 
1935, s20c, 
Consorting. 

A person who: 
 (a) habitually consorts with two convicted offenders, 
and  (b) consorts with those convicted offenders after 
having been given an official warning in relation to each 
of those convicted offenders, is guilty of an offence. 
(Modelled on the NSW laws). 

3 years 
imp 

Northern 
Territory 

Yes, 
introduced in 
2006 

Summary Offences 
Act 1923, s55A, 
Consorting between 
known offenders. 
 
 

A person is guilty of an offence if: 
 (a) the Commissioner gives a written notice to the 
person under this section prohibiting the person, for a 
specified period not exceeding 12 months, from one or 
both of the following as specified in the notice: 
 (i)   being in company with one or more specified 
persons; 
 (ii)  communicating in any way (including by post, fax, 
phone and other electronic means, and whether directly 
or indirectly) with one or more specified persons; and 
 (b)           the person contravenes the notice. 

2 years 
imp 

Australian 
Capital 
Territory  

No    
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Peace and Good Behaviour Act 1982 (Qld) 
Regarding the review questions as they pertain to the Peace and Good Behaviour Act the 
authors would point to table 8. This table draws on information from the PIM which indicates 
that public safety orders have only been made on 9 occasions between 2016-2021. The 
individual circumstances of these would be worthy of investigation. All these orders occurred 
in 2017-2018 and the PIM provides no commentary in relation to these orders in its annual 
report. 
 

Part 9D Penalties and Sentences Act 1992 (Qld) 
The authors would make the following observation in relation to the relevant provisions of the 
Penalty and Sentences Act. One purpose of the VLAD laws was to get criminal networks to 
inform on themselves to avoid the imposition of mandatory sentences. Data shows that 92 
percent of those charged under the VLAD mandatory sentencing provision did not provide a 
statement to the QPS about their criminal network (Queensland Police Service, 2015c).  This 
would seem to indicate that this form of incentive is ineffective.  
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Recommendations 
 

1. That consideration be given to repealing the current consorting provision as they are 
not effective in targeting and disrupting serious and organised crime. 

2. That consideration be given to adopting a similar scheme to NAPROs as used in the 
ACT where the anti-association provisions are targeted, post-conviction and based on 
evidence of criminal behaviour proven beyond a reasonable doubt. 

3. If the current consorting provisions are retained that they be amended to include that 
the consorting must be for a criminal purpose, that purpose being defined as a serious 
or organised crime purpose. This would allow the application of the provisions to better 
meet the intent of the legislators. 

4. That a record of accountable actions be maintained and made public that would capture 
the use of all of the provisions subject of this review.  

5. That an independent audit be conducted yearly on the use of the provisions subject of 
this review and that such an audit be reported on to ensure the powers are being used 
appropriately. This audit should ensure that state intrusion into an individual’s privacy 
and rights should be proportionate to the public interest in the investigation and 
prosecution of serious and organised crime or the maintenance of the law.  

6. The audit of consorting provisions should include sufficient non-identifiable details to 
indicate age, race, criminal history, geographic location, gender, purpose of consorting. 
Such audit information should reflect the detail of information available in the NSW 
Ombudsman reports referred to in this submission. 

7. The details of audit material of the other provisions should include sufficient relevant 
details to ensure that an evaluation of the effectiveness and efficiency of such provisions 
can be undertaken annually. 

 
 
For your consideration, 

 
Dr. Terry Goldsworthy  
Associate Professor 
Criminal Justice and Criminology 
Faculty of Society and Design 
Bond University 
Email - tgoldswo@bond.edu.au 
 
 

 
Dr. Gaelle Brotto 
Assistant Professor 
Criminal Justice and Criminology 
Faculty of Society and Design 
Bond University 
Email - gbrotto@bond.edu.au 
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