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ABSTRACT 

Surrogacy is the name given to the practice where one woman conceives and carries a child for 

another, relinquishing the resulting child after birth to the individual or couple who intend to raise 

that child.   

The practice of surrogacy raises concerns of harm occurring to the surrogate, the resulting child, the 

intending parents and society at large. The regulation of surrogacy in Australia has developed slowly 

over the past few decades but is now generally accepting of altruistic (unpaid) surrogacy. Commercial 

(paid) surrogacy, however, remains a forbidden practice.  

This thesis identifies the harms purported to be caused by surrogacy. As part of this discussion a 

comparison of altruistic and commercial surrogacy is undertaken and it is revealed that in many 

instances, the harms associated with surrogacy apply in both the altruistic and commercial contexts. 

The only distinction that can be made between altruistic and commercial surrogacy is the payment 

that a commercial surrogate receives in addition to reimbursement of her expenses. Therefore, the 

only harm that is specifically applicable to commercial surrogacy is commodification.  

John Stuart Mill’s Harm Principle is adopted in conjunction with Feinberg’s interpretation of harm to 

create a harm threshold. The current Australian regulatory response to commercial surrogacy is then 

critiqued against that harm threshold to determine whether the current prohibition of commercial 

surrogacy is justified or if the regulatory response to commercial surrogacy goes beyond what is 

necessary to minimise the risk of harm occurring.  

It is ultimately concluded that the current regulatory framework goes beyond what is necessary to 

protect against the risk of commodification of children born through commercial surrogacy and the 

legislation can be amended to appropriately respond to this risk of harm and legalise commercial 

surrogacy in Australia.  

The legislative material referred to in this thesis reflects the law in force in Australia at the date of 

submission of this thesis for examination (2020). 
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CHAPTER ONE: INTRODUCTION AND OUTLINE OF THESIS 

 INTRODUCTION 

In the same way that every journey begins with a single step, the conception of every human begins 

with the fertilisation of egg by sperm. Swimming somewhere in the petri dish of human reproduction 

is the practice of commercial surrogacy. While some may object to anything other than what they 

consider to be the most natural forms of reproduction (the joining of husband and wife in the conjugal 

act of coitus to create a child),1 there are others who are prepared to use any and all technological 

innovations available and pay whatever price is necessary to achieve their dreams of becoming 

parents. 

Since the birth of Louise Joy Brown, the world’s first IVF baby, on 25 July 1978, the scientific advances 

in reproductive medicine have been staggering and the debate has raged over how the technology 

enabling us to artificially create human life should be regulated. In this regard, the regulation of 

assisted reproductive technologies (ART) ‘presents a political and ethical minefield of competing 

interests.’2 

In vitro fertilisation (IVF) has become a mechanism through which a child can be conceived and born 

(to couples who are unable to conceive) using the services a gestational surrogate. This technology 

has created controversy in some parts of western society. The birth of a child through any means other 

than a man and a woman engaging in the conjugal act within ‘the covenant of heterosexual marriage’ 

is sometimes seen as offending the dignity of the child;3 treating him or her as a product of technology 

rather than as the parents’ offspring.4  Moodie notes the Catholic Church’s view that every child has a 

 
1 See, Life, Marriage and Family Centre, Submission No 10 to Legislative Council of New South Wales, Inquiry 
into Legislation on Altruistic Surrogacy in NSW, 26 September 2008, 3. 
2 Rachel Anne Fenton, 'Catholic Doctrine versus Women's Rights: The New Italian Law on Assisted Reproduction' 
(2006) 14(1) Medical Law Review 73, 73. 
3 Michael R Moodie, 'Symposium on Religious Law: Roman Catholic, Islamic, and Jewish Treatment of Familial 
Issues, including Education, Abortion, In Vitro fertilization, Prenuptial Agreements, Contraception and Marital 
Fraud' (1993) 16(9) Loyola of Los Angeles International and Comparative Law Journal 9, 48. 
4 Ibid 50. 



2 
 

right to be procreated, born and raised in a family that is comprised of his or her parents, yet it opposes 

any form of ART, including surrogacy.5  Indeed, the Catechism of the Catholic Church decrees that: 

techniques that entail the dissociation of husband and wife, by the intrusion of a person other than the 

couple (donation of sperm or ovum, surrogate uterus), are gravely immoral. These techniques 

(heterologous artificial insemination and fertilisation) infringe the child’s right to be born of a father 

and mother known to him and bound to each other by marriage. They betray the spouses’ “right to 

become a father and a mother only through each other.”6 

Notwithstanding the Catholic Church’s standpoint on ART, the focus of this thesis is not whether ART 

is ethically or morally acceptable; nor is it whether ART should be used to facilitate gestational 

surrogate pregnancies in Australia. Whilst these issues are significant in themselves and are worthy of 

further discussion in another forum (because the development and use of science without moral 

reflection is inexcusable),7  the fact remains that ART is currently available to assist infertility in 

Australia and it is available to facilitate gestational surrogate pregnancies.  Therefore, the scope of this 

thesis will not include any consideration of the moral or ethical acceptability of the use of ART.   

Rather, this thesis will focus on the issue of whether the current prohibition of commercial surrogacy 

in Australia is justified. To determine whether the regulatory response to commercial surrogacy goes 

beyond what is necessary to address the risk of harm, this thesis will conduct a harm analysis of 

commercial surrogacy in Australia. This process will be completed by firstly creating a threshold 

against which identified harm can be analysed then secondly, undertaking a comparison of the harms 

associated with both altruistic and commercial surrogacy to identify the harms (if any) that are unique 

to commercial surrogacy and, finally, by critiquing the regulatory response (i.e. prohibition) to any 

harms that are identified as being unique to commercial surrogacy to determine whether that 

response goes beyond what is necessary to address the risk of harm posed.  

 
5 Ibid 50. 
6 Catechism of the Catholic Church, Paragraph 2376, <http://www.vatican.va/archive/ENG0015/__P86.HTM> 
quoting Congregation for the Doctrine of the Faith, Donum vitae, II, 1. 
7 Moodie, above n 3, 49. 
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To achieve this analysis this thesis will begin by providing an overview of the growth of surrogacy as a 

method of family formation, at the same time introducing and explaining some of the relevant 

terminology. The purpose of this overview is to provide some preliminary understanding of the 

practice of surrogacy, providing a backdrop to the discussion of the development of surrogacy 

legislation in Australia described in Chapter Two, the comparison of the harms associated with 

altruistic and commercial surrogacy plus identification of any harms that are unique to commercial 

surrogacy undertaken in Chapter Four and the critique of the regulatory response to such harm 

undertaken in Chapter Five. 

In the historical discussion that follows this Part, particular attention will be paid to the more recent 

development of gestational surrogacy that is achieved through the use of ART. The discussion will then 

review some stories of successful surrogacy agreements as well as some surrogacy disputes that have 

resulted in litigation. Reviewing these stories and cases will highlight the range of complex ethical, 

physical, emotional and legal challenges that surrogacy, whether traditional or gestational or altruistic 

or commercial, poses. Therefore, at this introductory stage, a distinction will not be made between 

altruistic and commercial surrogacy because the intent here is to paint a picture of surrogacy in all its 

guises.  

Following the historical overview of surrogacy, this chapter will continue with a synopsis of the 

structure of the remaining thesis chapters. The synopsis also contains some consideration of the scope 

of this thesis which in turn sheds light on the objectives sought to be addressed by the research. Thus, 

from this reflection it becomes possible to discern the research questions that must be answered to 

satisfy those identified research objectives and to identify the issues that will fall outside the scope of 

this thesis.  

As part of satisfying the overall research objective of determining whether the prohibition of 

commercial surrogacy in Australia is justified, the research will examine the regulatory framework of 

surrogacy in Australia. Barring the Northern Territory, all Australian jurisdictions have now enacted 
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legislation that regulates surrogacy agreements. However, the approach taken to regulating surrogacy 

in Australia differs significantly between jurisdictions. Despite these differing approaches, there is one 

significant area where consensus has been reached: commercial surrogacy. All Australian surrogacy 

legislation expressly prohibits commercial surrogacy.  Various jurisdictions have held inquiries into the 

regulation of altruistic surrogacy however, to date, no dedicated parliamentary inquiry into the 

practice of commercial surrogacy has been conducted. Rather than upholding the presumption against 

paternalistic policies and respecting the principle that ‘individuals are the best judge of their own 

interests’,8 it could be argued from the limited parliamentary literature available that the state and 

territory governments have approached the regulation of commercial surrogacy from a moralistic 

perspective. The literature reveals that the prohibition of commercial surrogacy in Australia is typically 

based on an ‘ethical opposition to the “commodification” of children and the commercialisation of 

human reproductive processes, and the intention to protect economically disadvantaged women from 

exploitation.’9  

An aim of this thesis is to identify and compare the harms associated with both altruistic and 

commercial surrogacy and to identify any harms that are unique to commercial surrogacy.  This 

comparison will enable the critique of the regulatory response to the harms posed by commercial 

surrogacy to be undertaken (in Chapter Five) to determine whether that response goes beyond what 

is necessary to protect against the risk of harm.  

Whilst this thesis will not specifically consider the regulation of ART in Australia, the availability and 

use of ART to achieve a surrogate pregnancy will, at times, form part of the discussion of the way in 

which surrogacy is regulated. Research reveals that while several commentators have published their 

views on the regulation of surrogacy (including commercial surrogacy),10 there is a gap in the literature 

 
8 Matthew Thomas and Luke Buckmaster (2010). Paternalism in social policy - when is it justifiable? S. P. Section. 
Parliamentary Library, Parliament of Australia, 2. 
9 Standing Committee on Law and Justice, Parliament of New South Wales, Legislation on altruistic surrogacy in 
NSW Report 38 (2009), 3 [2.5] (‘NSW 2009 Report 38’). 
10 See, eg, Anita Stuhmcke, 'Surrogate Motherhood: The Legal Position in Australia' (1994) 2(2) Journal of Law 
and Medicine 116 (‘The Legal Position in Australia’); Anita Stuhmcke, 'For Love or Money: The Legal Regulation 
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discussing surrogacy and harm: namely, there is no in-depth harm-based analysis of whether the 

prohibition of commercial surrogacy in Australia is justified.  

The commentary on commercial surrogacy intersects with the literature discussing altruistic surrogacy 

and the broader topics of ART and reproductive decision-making. This commentary shows that the 

concept of harm has long been considered by legislators, regulators and policymakers as an important 

factor in determining the extent to which the government is justified in interfering in the private lives 

of citizens. However, this commentary also reveals a significant gap, namely that the government has 

paid insufficient attention to that very important concept of harm.  

It is widely argued that in a liberal pluralistic society one of the few justifications for interference with 

the liberty of private individuals is for the prevention of harm. As such, it can be argued that in the 

absence of harm, the reproductive liberty of private individuals should be respected. Conversely 

though, where certain conduct is likely to cause harm there is justification for some level of 

interference, but the government should only ever resort to prohibiting the conduct in question where 

significant harm is likely to occur.11  

 
of Surrogate Motherhood' (1996) 3(1) eLaw Journal: Murdoch University Electronic Journal of Law 
<http://www.murdoch.edu.au/elaw/issues/v3n1/stuhmck1.html> (‘For Love or Money’); Anita Stuhmcke, 
'Looking backwards, looking forwards: Judicial and legislative trends in the regulation of surrogate motherhood 
in the UK and Australia' (2004) 18 Australian Journal of Family Law 1 (‘Looking backwards, looking forwards’); 
Anita Stuhmcke, 'The criminal act of commercial surrogacy in Australia: A call for review' (2011) 18 Journal of 
Law and Medicine 601 (‘The criminal act of commercial surrogacy’); Jenni Millbank, 'The New Surrogacy 
Parentage Laws in Australia: Caution Regulation or '25 Brick Walls'?' (2011) 35(1) Melbourne University Law 
Review 165 (’25 Brick Walls’); Jenni Millbank, 'From Alice and Evelyn to Isabella: Exploring the Narratives and 
Norms of 'New' Surrogacy in Australia' (2012) 21(1) Griffith Law Review 101 (‘From Alice to Evelyn to Isabella’); 
Pip Trowse, 'Surrogacy: Is it harder to relinquish genes?' (2011) 18 Journal of Law and Medicine 614; 'The 
shambles of surrogacy law', Sydney Morning Herald (Sydney), 8 November 2006 
<http://www.surrogacy.com.au/surrogacy-articles/2006/11/8/the-shambles-of-surrogacy-law/>; Lindy 
Willmott, 'Surrogacy:  ill-conceived rights' (2002) 10(2) Journal of Law and Medicine 198; Lindy Willmott, 
'Surrogacy: ART’s Forgotten Child' (2006) 29(2) UNSW Law Journal 227; Catherine Brown, Lindy Willmott, Ben 
White, 'Surrogacy in Queensland: Should Altruism be a Crime?' (2008) 20(1) Bond Law Review 1; Tammy Johnson, 
'Queensland's proposed surrogacy legislation: An opportunity for national reform' (2010) 17(4) Journal of Law 
and Medicine 617. 
11 In this context, the term ‘significant harm’ means that there exists a relatively high risk of a less serious harm 
occurring or, alternatively, a relatively low risk of a more serious harm occurring. Chapter three contains a more 
detailed explanation of what is meant by significant harm and how significant harm can be determined.  
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The research on altruistic and commercial surrogacy in Australia, and in particular the parliamentary 

inquiries relating to surrogacy, is informative because it reveals that the regulatory response of 

prohibiting commercial surrogacy in Australia is largely based on the presumption that commercial 

surrogacy results in greater harm than altruistic surrogacy. This thesis explores whether this 

presumption is erroneous. Further, this thesis highlights the gap in the Australian government inquiry 

literature on commercial surrogacy, identifying that none of the government inquiries into surrogacy 

have sufficiently or significantly engaged with the concept of harm. None of the available reports 

articulate what might constitute harm in the context of commercial surrogacy and when such harm 

would be sufficient to justify the government’s decision to interfere with the liberty of private 

individuals and prevent them from engaging in commercial surrogacy. This is a noteworthy gap in the 

Australian discussion on surrogacy and harm. The research contained in this thesis fills that gap and 

provides, in itself, a significant and original contribution to the existing Australian surrogacy literature.  

Additionally, this thesis highlights a further research gap, namely that whilst there is an abundance of 

literature discussing the various harms associated with both altruistic and commercial surrogacy, none 

of that literature has specifically considered how, or whether, commercial surrogacy should be 

differentiated from altruistic surrogacy. Most of the available research focuses on the impact that 

surrogacy has on those involved in it. For example, van den Akker’s longitudinal studies focus on the 

psychological effects of surrogacy on the surrogate, intended parents and resulting child. 12 

Irrespective of whether it is considering altruistic or commercial surrogacy, the literature 

predominantly focuses on the impact that surrogacy has rather than the principles and policies that 

underpin the legislative framework that regulates surrogacy.13 

 
12  See, eg, Olga B A van den Akker, 'Psychosocial aspects of surrogate motherhood' (2007) 13(1) Human 
Reproduction Update 53; Olga B.A. van den Akker, 'Psychological trait and state characteristics, social support 
and attitudes to the surrogate pregnancy and baby' (2007) 22(8) (August 1, 2007) Human Reproduction 2287; 
Olga B A van den Akker, 'Genetic and gestational surrogate mothers' experience of surrogacy' (2003) 21(2) 
Journal of Reproductive and Infant Psychology 145.  
13 See, eg, Janice C Ciccarelli and Linda J Beckman, 'Navigating rough waters: an overview of psychological 
aspects of surrogacy' (2005) 61(1) Journal of Social Issues 21; Susan Golombok et al, 'Families Created Through 
Surrogacy Arrangements: Parent-Child Relationships in the 1st Year of Life' (2004) 40(3) Developmental 
Psychology 400; Fiona MacCallum, Emma Lycett, Clare Murray, Vasanti Jadva and Susan Golombok,, 'Surrogacy: 
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Chapter four fills this gap in the literature by undertaking a comparison between the harms associated 

with both altruistic and commercial surrogacy to determine the harms unique to commercial 

surrogacy.  This comparison is in itself an original and significant contribution to knowledge and fills a 

substantial gap in the existing body of Australian surrogacy literature.   To date, no-one has specifically 

conducted an analysis of the harms associated with both altruistic and commercial surrogacy to 

ascertain whether any, or all, of those harms apply only to either altruistic or commercial surrogacy 

or whether they apply to both. There is abundant domestic and international legal, medical and 

philosophical literature on altruistic surrogacy, commercial surrogacy, reproductive technologies and 

harm, but none of that literature engages in an analysis of the harms associated with surrogacy against 

a harm-based normative framework for the express purpose of determining whether a specific 

regulatory response is proportionate to the risk of harm posed.  An extensive examination and 

comparison of the physical, psychological and societal harms perceived to be caused by altruistic and 

commercial surrogacy has never been undertaken and no-one has conducted a comprehensive 

critique of the regulatory response to the harms posed by commercial surrogacy to establish whether 

the legislation in force in Australia goes beyond what is necessary to address that risk of harm.  

The research undertaken in this thesis includes a detailed analysis of the legislative landscape of 

surrogacy regulation in Australia and it provides a comprehensive critique of the regulatory response 

to commercial surrogacy. There have been a significant number of Australian inquiries into the 

regulation of surrogacy over several decades. There has been some discussion of the 

recommendations made in these inquiries but the commentators have elected not to address the 

policy considerations that underpin the legislative response to commercial surrogacy and how the 

 
The Experience of Commissioning Couples' (2003) 18(6) Human Reproduction 1334; Hugh V McLachlan and J K 
Swales, 'Exploitation and Commercial Surrogate Motherhood' (2001) 7(1) Human Reproduction and Genetic 
Ethics 8; Liezl van Zyl and Anton van Niekerk, 'Interpretations, perspectives and intentions in surrogate 
motherhood' (2000) 26(5) Journal of Medical Ethics 404; Eric Blyth, ''Not a primrose path': Commissioning 
parents' experiences of surrogacy arrangements in Britain' (1995) 13(3-4) Journal of Reproductive and Infant 
Psychology 185. 
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government’s response to commercial surrogacy is contrary to Australia’s harm-based approach to 

regulatory reform.  

Further, the literature reveals that the government’s proper consideration of the harms associated 

with commercial surrogacy is virtually non-existent. The Australian government’s consideration of 

surrogacy regulation has, almost exclusively, focused solely on altruistic surrogacy.  The approach 

taken by the Australian states and territories to surrogacy regulation provides some insight into what 

plans the government had to implement a uniform national framework for the regulation of altruistic 

surrogacy but it also highlights the lack of attention given to commercial surrogacy to determine 

whether it creates a risk of harm that justifies the current regulatory response. 

As mentioned above, non-one else has specifically undertaken a critique of the regulatory response 

to the harms unique to commercial surrogacy based on an application of the Harm Principle to 

ascertain whether the aspects of the legislation that prohibit commercial surrogacy go beyond what 

is necessary to address the risk of harm. Whilst some commentators have proposed that commercial 

surrogacy should be permitted in Australia and have engaged in some critique of the existing 

legislation,14 none have engaged in a deeper and sustained analysis of the existing legislation against 

the harm-based liberal philosophical beliefs that underpin Australian society and its regulatory policies.  

 FROM ABRAHAM TO ALICE: SURROGACY THROUGH THE AGES  

Deriving from the Latin term ‘surrogatus’, the word ‘surrogate’ means ‘a substitute’.  In the context of 

human surrogacy, the surrogate is identified as the woman who ‘carries a child for another with the 

intention that the child should be handed over after birth.’15  

 
14 See, eg, Imogen Goold, 'Surrogacy: is there a case for legal prohibition?' (2004) 12(2) Journal of Law and 
Medicine 205; Millbank, From Alice and Evelyn to Isabella above n 10; Loana Skene, 'Why legalising commercial 
surrogacy is a good idea' (2012) 2012(12) Australian Tort, Personal Injury, Health & Medical Law Tracker 1; 
Stuhmcke,  The criminal act of commercial surrogacy above n 10; Stuhmcke, For Love or Money above n 10.  
15 United Kingdom, Report of the Committee of Inquiry into Human Fertilisation and Embryology, Cmnd 9314 
(1984) 42. 
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The practice of surrogacy has existed since Biblical times.16 Genesis Chapter 16 reports the story of 

Abraham, Sarah and Hagar. Abraham and Sarah, a married couple were unable to have children due 

to Sarah’s infertility. Sarah, who did not want to be shamed by her family and friends, gave her 

maidservant Hagar to Abraham so that a child could be conceived that Sarah would raise as her own. 

A similar arrangement appears in Genesis Chapter 30 when Rachel, the infertile wife of Jacob, arranges 

for her maidservant Bilhah and Joseph to conceive a child together. The resulting child was raised by 

Rachel as if her own. Bilhah later bore a further child to Jacob and this child was also raised by Rachel.  

Also, Rachel’s sister, Leah (another of Jacob’s wives), had her maidservant Zilpah bear two children to 

Jacob, both of whom were raised by Leah.17  

These early surrogates were usually slaves. Thus, it could be said that the description of these women 

as surrogates is not entirely accurate. The arrangements under which they bore children for the wives 

of their masters do not truly reflect modern-day surrogacy agreements but the concept of one woman 

bearing a child for another is certainly accurate. As these women were the property of their masters, 

these surrogates had no option but to participate in the arrangement. Freeman supports the view that 

these Biblical arrangements were not true surrogacies when compared with the agreements 

contemplated today;18 however, these women did bear children for others and could, under the 

Warnock Report definition, be characterised as surrogates. Further, Stuhmcke has suggested that the 

term ‘surrogate’ is a misnomer. She posits that because the woman who gives birth to the child is, in 

most jurisdictions, recognised as the child’s legal mother, the surrogate is not a ‘substitute’ in the true 

sense of the word, but rather, the true mother of the child.   

But the real (and some may say more controversial) issue is not whether Hagar and Bilhah were true 

surrogates but rather whether the reproductive capacities of these women were exploited by their 

 
16  Bible Suite, The Holy Bible, New International Version, Genesis 16 (2011) Biblos 
<http://niv.scripturetext.com/genesis/16.htm>. 
17  Bible Suite, The Holy Bible, New International Version, Genesis 30 (2011) Biblos 
<http://niv.scripturetext.com/genesis/30.htm>. 
18 Michael Freeman, ‘Does Surrogacy Have a Future after Brazier?’ (1999) 7 Medical Law Review 1, 1 at fn 2. 
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respective masters. One of the arguments often advanced against commercial surrogacy is that it is 

exploitative.19 As such, it could be reasoned that if a person is exploited, prima facie they are physically 

or psychologically harmed in some way and the conduct that creates the harm should be regulated or, 

if the harm is sufficiently significant, the conduct should be prohibited. This argument will be explored 

later in Chapter Four.  

However, notwithstanding the perhaps questionable methods used in these Biblical surrogacy 

arrangements, since California’s controversial Baby M case in the 1980s,20 surrogacy has obtained 

increasing recognition as a last-resort way to create a family.21  Since the birth of Louise Brown, the 

first IVF baby, in 1978 the infertility industry ‘has exploded’.22  Use of ART to assist childless couples 

has become common place and advancements in ART have seen the emergence of new forms of 

medically-assisted surrogacy. As a result, there are now increased instances of surrogacy occurring on 

a global scale.  

IVF has been available in Australia since the early 1980s and in 1988, Australia’s first IVF surrogate 

baby, Alice Kirkman was born. The use of IVF in surrogacy has shown a continued increase and 

gestational surrogacy has now become the preferred course for most surrogates and intended parents. 

Incidences of gestational surrogacy are on the rise and traditional surrogacy in Australia is now quite 

rare.23  While most gestational surrogacies use the eggs and sperm of one, if not both, the intending 

parents, there are surrogate pregnancies that result wholly from the use of known or anonymous 

donor material.24 The use of donated genetic material has the potential to raise other ethical issues, 

 
19 See, eg, Brendan Osberg, 'For Your First Born Child: An Ethical Defence of the Exploitation Argument Against 
Commercial Surrogacy' (2006) 2(2) Penn Bioethics Journal 42; Trevor Allis, 'The moral implications of 
motherhood by hire' (1997) 5(1) Indian Journal of Medical Ethics 
<http://www.issuesinmedicalethics.org/051mi021.html>; Hugh V McLachlan and J K Swales, 'Exploitation and 
Commercial Surrogate Motherhood' (2001) 7(1) Human Reproduction and Genetic Ethics 8. 
20 In Re Baby M, 542 A 2d 52 (NJ Super Ct Ch Div, 1988). 
21 While adoption is also a legitimately accepted method of family formation, more recently people are turning 
to surrogacy because technology now gives some hope of having a child who is at least partly (if not fully) 
genetically related to his or her parents. 
22 Magdalina Gugucheva, 'Surrogacy in America' (Council for Responsible Genetics, 2010) 3. 
23 Millbank, 25 Brick Walls above n 10, 173. 
24 See, for example, Huntington Reproductive Centre Medical Group, Third Party Parenting and Embryo Donation 
(2008) <http://www.infertility.org/embryo-donation.html>. 
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however these separate issues will not help determine whether commercial surrogacy should be 

prohibited.25    

The focus of this thesis is to compare the harms that are associated with both altruistic and 

commercial surrogacy, to identify any harms that are unique to commercial surrogacy and to examine 

the current regulatory framework with reference to the harm threshold articulated in Chapter Three 

to determine whether, by prohibiting commercial surrogacy, the legislation goes beyond what is 

necessary to address those harms. To provide a backdrop for the harm analysis in this thesis, it is 

beneficial to first gain some insight into the practice of surrogacy through re-counting some of the 

higher profile successful and unsuccessful surrogacy agreements from Australia and overseas. At this 

stage, a distinction will not be made between altruistic and commercial surrogacy because the intent 

here is to simply provide some context for the chapters that follow.  

 SURROGACY WAS THE WAY: SUCCESSFUL SURROGACY AGREEMENTS 

A Kim Cotton 

Kim Cotton became Britain’s first recorded commercial surrogate when she gave birth to a baby girl 

(dubbed “Baby Cotton” by the press) in 1985. The agreement, involving a traditional surrogacy using 

Kim’s egg and the intending father’s sperm, was brokered through an American agency for the 

intending parents who lived in Sweden and who wished to remain anonymous. Shortly after her birth, 

Baby Cotton was placed into the care of her intending parents and Kim has had no contact with her, 

or the couple, since that time. Kim has stated that she does not regret the surrogacy agreement itself; 

‘how can you regret creating a life and helping an infertile couple to become parents? How can you 

 
25 The analysis in this thesis will proceed on the assumption that those persons who choose to donate their eggs 
or sperm foresee that that genetic material may be used in the creation of a life and have no objection to its use 
in this manner.  Additionally, although there may be other issues associated with using donated genetic material 
for commercial purposes, the implications of such use also fall outside the scope of this thesis and will not be 
addressed 
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regret giving them that joy?’26 However, what Kim does regret is the way in which the surrogacy was 

arranged. She feels that ‘it was wrong to do it for a couple I’d never met and with whom I’ve had no 

contact since.’27   

Kim’s second surrogate pregnancy in 1991 for close friends provided her with a much different 

experience. For that pregnancy, that resulted in twins being born, Kim was not paid, and she describes 

the experience as ‘fantastic’. 28  Kim still sees those children and remains close friends with the 

intending parents. She is quoted saying that her second surrogate experience is ‘how I think it should 

be. A surrogate needs a positive relationship with the people she is helping.’29 In 1988 Kim founded 

COTS (Childlessness Overcome Through Surrogacy), a charity and introduction agency for surrogates 

and intended parents. Since then more than 500 babies have been born through surrogacy, with the 

majority of agreements being successful. As Kim reveals ‘[i]t’s only the disasters you ever hear about, 

not the success stories. There are hundreds of children – happy children – and their parents who 

wouldn’t exist today if it hadn’t been for surrogacy.’30  

B The Kirkman Sisters 

Closer to home, in 1988 Australia’s first reported surrogate baby, Alice Kirkman, was born. Alice’s 

mother Maggie had no uterus and was therefore unable to become pregnant. Maggie’s sister Linda, 

who already had two children of her own, offered to act as a gestational surrogate for Maggie. As 

Maggie’s husband Seth had no sperm, in 1987 Linda was implanted with an embryo that had been 

created through IVF using Maggie’s egg and donor sperm. The resulting child, Alice, was born on 23 

 
26 Helen Weathers, 'Now I realise how hopelessly naive I was to become Britain's first surrogate mother, admits 
Kim Cotton', Daily Mail (London), 14 February 2008 <http://www.dailymail.co.uk/femail/article-514230/Now-I-
realise-hopelessly-naive-I-Britains-surrogate-mother-admits-Kim-Cotton.html>. 
27 Ibid. 
28 ibid. 
29 Ibid. 
30 Ibid. 
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May the following year. Alice’s birth and the story of the Kirkman sisters gathered significant 

attention,31 bringing the practice of surrogacy into the media spotlight.   

The surrogacy agreement between Maggie and Linda Kirkman was successful, giving Maggie and her 

husband the opportunity to fulfil their dreams of becoming parents. Five years after acting as a 

surrogate, Linda Kirkman wrote of how she felt about the agreement. She commented in relation to 

Alice, who had just turned five, that ‘as an extended family we are all thriving, and happy with the 

circumstances of her birth and family situation. She is not confused about who her mother is or in 

whose house she should be growing up.’32 She reflected that she found the experience of acting as a 

surrogate ‘very empowering’.33 Highlighting the success of the surrogacy agreement with her sister, 

Linda wrote ‘Surrogate mother wants baby back! Marriage problems in surrogacy family! Alice 

unhappy! Give me back my sister! YOU haven’t read these headlines, and you’re not likely to, because 

those situations haven’t happened. This is a story that tells good news.’34  

C Alisa Latto  

Alisa Latto was born with Marfan syndrome, a genetic connective tissue disorder. Marfan syndrome 

results in a weakening of the connective tissue holding the body’s cells, organs and tissues together.35 

It can affect any part of the body but is usually found in the heart and blood vessels. For Ms Latto, her 

condition meant that pregnancy was not an option. It also meant that she was ineligible to adopt, so 

she turned to surrogacy. Frustrated by the surrogacy laws in Australia, she and her partner decided to 

travel to the USA where commercial gestational surrogate Brandi Brewster successfully delivered twin 

boys. The boys are the genetic children of Alisa and her partner Alastair Moody and were conceived 

 
31 See Linda Kirkman, 'Surrogacy and How We Got It Right', The Age (Melbourne), 12 July 1993; Anne-Marie 
McCarthy, 'Alice, 5, Still Has Twice The Motherly Love', The Age (Melbourne), 7 July 1993;  
32 Ibid. 
33 Ibid. 
34 Ibid. 
35 The Marfan Foundation, What is Marfan Syndrome? <http://www.marfan.org/about/marfan>. 



14 
 

using IVF. Alisa and Alastair have remained in contact with Brandi after the children’s birth and she 

travelled to Australia to share in celebrating their first birthday.36   

D Former Senator Stephen Conroy 

The 2006 birth of Isabella Conroy attracted significant media attention partly because she was the 

daughter of a then Federal Government minister, but largely because she was a child born through 

gestational surrogacy.  

Conroy’s wife, Paula Benson, was left infertile after battling ovarian cancer. A close family friend 

offered to act as an altruistic gestational surrogate, and she was implanted with an embryo that was 

created by using a donated egg and Conroy’s sperm.  To participate in this surrogacy agreement, Mr 

Conroy and Ms Benson had to travel from their home in Victoria to New South Wales because 

surrogacy was, at that time, prohibited under Victorian law.37  

 WINNERS AND LOSERS: WHEN SURROGACY GOES WRONG 

The media and internet are littered with stories of successful surrogacy agreements; national and 

international, commercial and altruistic. 38  As these stories demonstrate, both altruistic and 

commercial surrogacy agreements can be successful however the following stories reveal that not all 

surrogacy agreements have a happy ending. Whilst the parties may all have good intentions when 

 
36  Kirstin Murray, Couple sidesteps Australia for surrogacy joy, (18 July 2011) ABC, 
<http://www.abc.net.au/news/2011-07-18/australian-story/2798684>. 
37  Lisa Millar, Senator sparks debate on surrogacy laws (7 November 2006) ABC Online 
<http://www.abc.net.au/pm/content/2006/s1783344.htm>. 
38 See, eg, Our IVF surrogacy story Access Australia<http://access.org.au/wp-content/uploads/2011/08/Our-
IVF-surrogacy-story.pdf>; 'Surrogate infant Jessica 'a miracle'', The Daily Telegraph (Sydney), 12 August 1996; 
Stephen Corby, 'Surrogate Mother Donna Hill Gave her Brother and Sister-in-Law the Most Precious of Gifts, 
Says Melinda Reist', The Canberra Times (Canberra), 28 September 1996; Jo Knowsley, My mother gave birth to 
my twins (18 February 2004) 
<http://www.intendedparents.com/News/My_mother_gave_birth_to_my_twins.htm>; Robyn Riley, 'First she 
gave her daughter a kidney, then she carried her grandson conceived by IVF – Surrogate gran’s remarkable gift', 
The Sunday Mail (Adelaide), 28 January 2007; Judy Keen, 'Surrogate relishes unique role ', USA Today, (online), 
22 January 2007, <http://www.usatoday.com/news/health/2007-01-22-surrogate-role_x.htm>; Debra Killalea, 
Born without a uterus, new mum Amy Day reveals how her sister gave birth to her biological child 26 June 2014 
<http://www.news.com.au/lifestyle/parenting/born-without-a-uterus-new-mum-amy-day-reveals-how-her-
sister-gave-birth-to-her-biological-child/story-fnet08ck-1226967594966>; Dawn Barker, 'Australian surrogate 
mothers discuss volunteering to carry another's baby', Sydney Morning Herald (Sydney), 13 September 2014;  
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they enter the agreement, sometimes circumstances, emotions and motivations change and for these 

reasons there should be a robust regulatory scheme that provides clarity and certainty as to the rights 

and obligations of all parties. The government has a responsibility to create a legislative scheme that 

balances the liberty of consenting individuals whilst protecting them from harm. 

A Lori Jean Jasso 

While surrogacy may be seen as the answer to some people’s dreams, for others it has become a 

nightmare. Californian woman Lori Jean Jasso who acted as a traditional surrogate for her sister Sherry 

in 1986 realised two months into her pregnancy that entering into the agreement was a mistake. Of 

her decision to act as an altruistic surrogate Lori reflected in a 1993 interview that if ‘I had heard 

anything negative, if anyone had said, `This is not a good thing to do', that would have given me the 

freedom to say no to my sister’ but media reports portrayed surrogacy as a ‘good, heroic thing to do.’39  

At the time of entering into the surrogacy agreement Sherry promised Lori that if she changed her 

mind Lori could keep her child. Subsequently, Lori became pregnant through self-inseminating her 

brother-in-law’s sperm, but she quickly realised that she was unable to relinquish the child she was 

carrying. Reflecting on the agreement Lori commented that her sister ‘really meant it when she said I 

could keep my child. But when she saw I wanted to, she could not allow it.’40 Lori and Sherry’s 

relationship broke down during Lori’s pregnancy but despite this, when the child, a girl named Tiana, 

was born Lori handed her over to Sherry. Lori immediately regretted her decision but her attempt to 

regain custody of Tiana was unsuccessful and Lori has not seen her since she was three weeks old.41 

As time passes, rather than fading, the grief Lori feels after relinquishing Tiana ‘only becomes harder 

 
39 Rosemary West, 'Sacrifice of Sister Surrogacy', The Age (Melbourne), 14 August 1993 (‘Sacrifice of Sister 
Surrogacy’). 
40 Rosemary West, 'A Surrogacy Deal that Went Terribly Wrong', The Age (Melbourne), 12 August 1993. 
41 West, Sacrifice of Sister Surrogacy, above n 39. 
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to bear.’42 What started out as a loving arrangement between sisters eventually tore an entire family 

apart.43  

B Baby M 

Well before Australia’s Re Evelyn, in 1988 the New Jersey case of Baby M made headlines.44 The 

surrogate, Mary Beth Whitehead, had agreed to be inseminated with the sperm of William Stern and 

to relinquish the resulting child to William and his wife Elizabeth. Mary Beth also agreed to relinquish 

any parental rights in favour of Elizabeth Stern. In exchange for her services as a surrogate, Mary Beth 

was to receive reimbursement of her expenses and a payment of US$10,000. After being inseminated 

over several months, Mary Beth became pregnant and a female child was born on 27 March 1986.45 

Mary Beth named the child Sara Elizabeth Whitehead, but her name was later changed to Melissa 

(thus, the pseudonym used in the case was “Baby M”).46 

Within 24 hours of relinquishing Melissa to the Sterns, Mary Beth regretted her decision and 

demanded that Melissa be returned to her. After a number of confrontations between the Sterns and 

Mary Beth, Mary Beth refused to return Melissa to the Sterns.47 Instituting proceedings, the Sterns 

obtained an ex parte order for Melissa’s recovery but when police attended at the Whitehead’s 

residence to enforce the order and seize custody of “Melissa Elizabeth Stern”, Mary Beth produced 

the birth certificate for “Sara Elizabeth Whitehead” and in the ensuing confusion, Mary Beth managed 

to pass Melissa through a window to her husband Rick Whitehead who smuggled Melissa away from 

the house. Mary Beth and Rick then fled from New Jersey to Florida, taking Melissa with them.48  They 

evaded apprehension for three months, staying at approximately 20 different hotels during that time. 

Eventually the Sterns located the Whiteheads and obtained an order requiring the Whiteheads to 

 
42 Ibid. 
43 Ibid. 
44 In Re Baby M, 537 A.2d 1227 (N.J. 1988) (‘Baby M’). 
45 Ibid 1235-6. 
46 Ibid 1236. 
47 Ibid 1236-7. 
48 Ibid 1237. 
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surrender custody of Melissa. The Florida Police enforced the order and Melissa was placed in the 

custody of the Sterns.49  

At first instance, the New Jersey Superior Court ordered on 31 March 1987 that Mary Beth’s parental 

rights be terminated, and that custody be granted to the Sterns. William Stern was formally declared 

to be Melissa’s father and Elizabeth Stern was allowed to adopt Melissa.50 However, on appeal to the 

Supreme Court of New Jersey this decision was, in part, overturned. Whilst the Sterns retained custody 

of Melissa,51 on 2 February 1988 Elizabeth’s adoption of Melissa was annulled, Mary Beth’s parental 

rights restored,52 and orders for visitation between Mary Beth and Melissa were made.53 Ultimately 

though, in 2004 having reached the age of majority, Melissa initiated proceedings to terminate Mary 

Beth’s parentage of her and to formalise her adoption by Elizabeth Stern. This step by Melissa overtly 

rejected the genetic bond that she shared with Mary Beth and gave legal recognition to Elizabeth, the 

woman she considered to be her “real” mother.  

C Johnson v Calvert 

Shortly after the furore of Baby M, in 1993 the Californian case of Johnson v Calvert made headlines.54 

Contrary to the factual situation of Baby M that involved a traditional surrogacy agreement, in this 

instance the surrogate, Anna Johnson, was not genetically related to child she carried for Mark and 

Crispina Calvert.  

Although Crispina could produce eggs, she had once suffered from a medical condition that required 

her to undergo a hysterectomy. Therefore, whilst she and Mark longed for a family, Crispina was 

unable to become pregnant. The surrogacy agreement eventuated after Anna heard of Mark and 

Crispina’s plight. Anna and the Calverts agreed that through IVF an embryo would be created using 

 
49 Ibid. 
50 In Re Baby M, 525 A.2d 1128 (N.J. Super Ct Ch Div, 1987) 1175-6. 
51 Ibid 1259. 
52 Ibid 1253. 
53 Ibid 1263. 
54 Johnson v Calvert,19 Cal Rptr 2d 494 (Cal, 1993). 
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Mark’s sperm and Crispina’s egg. This embryo would be implanted into Anna and, if pregnancy was 

achieved, she would carry the child to term, deliver it and relinquish it to the Calverts. In exchange for 

her services as a surrogate, Anna was to be paid US$10,000 and receive reimbursement of her 

expenses.55 

Implantation occurred on 19 January 1990 and a few weeks later it was confirmed that Anna was 

pregnant. The relationship between Anna and the Calverts deteriorated during the pregnancy. Whilst 

the Calverts were upset when they learned that Anna had not disclosed her previous stillbirths and 

miscarriages to them, Anna felt that not enough had been done by the Calverts to obtain the insurance 

policy required under the agreement.  Also, Anna reported that she felt abandoned by the Calverts 

when she experienced the onset of premature labour in June 1990.56  

In July 1990 Anna demanded the remainder of the surrogacy payment from the Calverts, threatening 

that she would refuse to relinquish the child to them if payment was not forthcoming. The Calverts 

responded by instituting proceedings that sought an order declaring them to be the unborn child’s 

legal parents. Anna responded with her own proceedings claiming that upon birth she, not Crispina 

Calvert, should be declared the child’s legal mother. After the child was born on 19 September 1990 

blood testing revealed the Calverts to be genetic parents. An interim custody order was granted in 

their favour pending resolution at trial. At first instance, the court held that the Calverts were the 

child’s ‘genetic, biological and natural’ parents and that Anna had no parental rights in respect of the 

child.57 Although appealed by Anna the decision was upheld by both the Court of Appeal and the 

Supreme Court of California.58   

 
55 Ibid 496. 
56 Ibid. 
57 Ibid. 
58 Ibid 505. 
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D Re Evelyn 

The case of Re Evelyn was Australia’s first litigated surrogacy dispute.59 Born in December 1996, Evelyn 

was the result of an altruistic traditional surrogacy agreement between friends. To maintain the 

anonymity of the parties, they were known as Mr and Mrs Q and Dr and Mrs S during the case. The 

Qs lived in Queensland and the Ss in South Australia. After being diagnosed with ovarian cancer Mrs 

Q had undergone a complete hysterectomy leaving her unable to have children. In 1995 after much 

contemplation between her and her husband, Mrs S offered to act as a surrogate for the Qs. Mrs S 

was inseminated with Mr Q’s sperm and became pregnant. After Evelyn’s birth Mrs S relinquished her 

to the Qs who took her to their home in Queensland.  

Mrs S regretted her decision to relinquish Evelyn (her biological child) and found it difficult to reconcile 

her decision. She also felt that there was insufficient communication between the respective families 

and in July 1997 Mrs S re-took custody of Evelyn from the Qs, taking her back to South Australia.60  

Both families instituted separate legal proceedings, 61  each seeking custody of Evelyn. The Court 

granted an interim custody order in favour of the Qs, permitting the Ss to have some contact with 

Evelyn until the matter could be properly heard.62 An expedited hearing was set down for September 

1997 and in December of that year Jordan J held that Evelyn should reside with Dr and Mrs S and that 

they should be responsible for her development and daily care.63  In relation to Evelyn’s long term 

care, welfare and development, His Honour ordered that both the Ss and the Qs share this 

responsibility and that Evelyn should also have specified contact with the Qs. 64  In reaching this 

conclusion Jordan J stated that 

 
59 Re Evelyn [1998] FamCA 2379. 
60 Ibid 2. 
61 Ibid. 
62 Ibid. 
63 Ibid 1. 
64 Ibid 1. 
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the essential enquiry is a determination of what are the short term and long term implications for 

Evelyn in the placement options available to the Court and what is the optimum environment in which 

to raise this child, given the complexity of the issues confronting her.65 

While Mr and Mrs Q appealed this decision, the Full Court of the Family Court and later the High Court 

both upheld Jordan J’s decision. 

E Baby Gammy 

The Thai commercial surrogacy case of Baby Gammy made headlines in 2014 when it was revealed 

that the intended parents from Western Australia refused to accept a twin boy who had been born 

with Trisomy 21 and other significant health problems. The boy, Gammy, and his twin sister were born 

to a Thai surrogate under a commercial surrogacy agreement. It was reported that during the 

pregnancy the intended parents became aware the Gammy had Trisomy 21 and they insisted that the 

surrogate abort the foetus at 27 weeks’ gestation, but she refused.66  

As such, when the twins were born, the intended parents refused to accept baby Gammy. Instead they 

returned to Australia with his sister, Pipah, leaving Gammy behind in Thailand with the genetically 

unrelated surrogate. The surrogate was faced with the decision of whether to keep Gammy and raise 

him herself or surrender him to an orphanage for adoption. The surrogate ultimately decided to take 

responsibility for baby Gammy and to raise him as her own.  

So, instead of receiving a financial benefit from acting as a commercial surrogate, the surrogate was 

left with the care of a seriously ill child and the responsibility for his ongoing care and significant 

medical costs. However, fortunately for the surrogate, once the story reached the Australian media, 

funds were raised to ensure that Gammy’s medical costs were met and his financial future assured.   

 
65 Re Evelyn No. B.R. 7321 of 1997 (unreported) at 71. 
66 Samantha Hawley, Baby Gammy story takes startling turn as extreme options revealed 17 September 2014 
<http://www.abc.net.au/7.30/content/2014/s4089822.htm>. 
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F Alexa  

In early 2016 reports surfaced that an altruistic surrogacy agreement in Queensland had ended with 

the parties in dispute. It was revealed that the surrogate, Alexa, refused to relinquish the resulting 

child after his birth until the intended parents paid the expenses that she had claimed from them.  

Alexa and the intended parents are related. After watching the intended parents struggle for years to 

have a child Alexa wanted to help.  She states that ‘it started out for love … with me wanting to do 

something for them.’67 Despite the pre-surrogacy psychological assessment revealing that Alexa had 

previously suffered from post-natal depression and the intended mother suffered from anxiety after 

receiving only three hours of counselling between them the parties entered a surrogacy agreement. 

Alexa then underwent the transfer of an embryo that had been created using genetic material of the 

intended parents.  

Shortly after the pregnancy was confirmed, the first signs of dispute emerged when Alexa was placed 

on high doses of progesterone to help avoid miscarriage and maintain the pregnancy. Alexa suffered 

severe nausea while taking the hormones, to the extent that she was intermittently bed-bound. 

During this period, Alexa reports that the relationship with the intended mother started to decline. 

She states that she received several hysterical telephone calls from the intended mother who 

repeatedly told Alexa that she was having a miscarriage. Alexa said that ‘without support, without any 

gratitude or any thanks, it just got worse.’68 The intended mother refused to attend most of the ante-

natal appointments as promised, she rarely telephoned Alexa and said that she feared the baby would 

be stillborn and would therefore not prepare anything for its arrival.  

Alexa says that when the parties entered into the agreement ‘it was all promises that ‘we’re going to 

be there, we’re going to support you, we’re going to help you with Jaxon’ (Alexa’s three-year-old son) 

 
67 Madelaine Morris, ‘Surrogacy Laws. Legal Tug-of-War Highlights Flaws of Current System’ ABC News 19 April 
2016 <http://www.abc.net.au/news/2016-04-18/surrogacy-battle-laws-north-queensland-alexa/7334712>. 
68 Ibid. 
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but that support never eventuated.69 The relationship between the parties had broken down so 

significantly that when she was 16 weeks pregnant Alexa unsuccessfully sought an abortion. 

Ultimately, Alexa was left with no choice but to carry the child to term.  

During her pregnancy Alexa incurred expenses totalling $8 300 which included travel costs and legal 

fees. When she claimed these expenses from the intended parents, they refused to reimburse her 

stating that they would only pay approximately two-thirds of those costs and only after Alexa had 

consented to the making of parentage orders. The effect of the intended parents’ actions was to 

attempt to force Alexa into giving her consent to the transfer of parentage of the resulting child. 

Alexa’s lawyer, Stephen Page, states that by the intended parents refusing to pay until Alexa 

consented to the parentage orders they were ‘in effect engaging in a form of coercion.’70 

The dispute continued for four days after the baby boy was born with Alexa, as the child’s legal mother, 

at one stage considering putting the child up for adoption or foster care if she was not paid her 

expenses. Ultimately, the intended parents agreed to pay Alexa’s claimed expenses and Alexa agreed 

to relinquish the child to them. 

This dispute highlights the risks that surrogates and intended parents alike face when entering 

surrogacy agreements in Australia. Difficulties that can occur in any surrogacy agreement, commercial 

or altruistic and this case ‘highlights that there needs to be federally-based legislation to help bring a 

regulatory framework across Australia.’71  

 PUBLIC PERCEPTION, REGULATION AND RELIGION 

The stories of unsuccessful surrogacy agreements retold above highlight the ethical, emotional and 

legal difficulties that arise when surrogacy agreements do not go as planned. The media attention, 

 
69 Ibid. 
70 Ibid. 
71 Ibid. 
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public criticism and secular condemnation that surrogacy attracts is likely to continue,72 even when 

the surrogate pregnancy is undertaken altruistically rather than commercially. The Catholic Church 

condemns the moral acceptability of any form of surrogacy. When asked the question ‘Is “Surrogate” 

Motherhood Morally Licit?’ in 1987, the Sacred Congregation for the Doctrine of the Faith answered:  

No, for the same reasons which lead one to reject heterologous artificial fertilization: for it is contrary 

to the unity of marriage and to the dignity of the procreation of the human person. Surrogate 

motherhood represents an objective failure to meet the obligations of maternal love, of conjugal 

fidelity and of responsible motherhood; it offends the dignity and the right of the child to be conceived, 

carried in the womb, brought into the world and brought up by his own parents; it sets up, to the 

detriment of families, a division between the physical, psychological and moral elements which 

constitute those families.73 

While the above view on surrogacy was first expressed at a time when traditional surrogacy was the 

norm, it has nonetheless been reaffirmed as recently as 2008;74 a point in time where advancements 

in IVF have made gestational surrogacy the preferred surrogacy option. Some sectors of society 

 
72  See, eg, 'Surrogacy: An Issue to Test a Solomon', Sunday Age (Melbourne), 24 May 1998; Steve Dow, 
'Archbishop in Attack on New IVF Bill', The Age (Melbourne), 23 May 1995; Margaret Jacovac, 'Minister Calls for 
Law against Surrogacy', Sunday Age (Melbourne), 24 February 1991; David Porter and Bill Birnbauer, 'Surrogacy 
Move Draws Criticism', The Age (Melbourne), 8 July 1993; Nicola Smith, 'Inside India's international baby farm', 
The Sunday Times (London), 9 May 2010 
<http://www.timesonline.co.uk/tol/news/world/asia/article7113463.ece>; Donna Foote, 'And baby makes one: 
in a bizarre clash of the law and infertility techniques, Jaycee is a child without a parent', Newsweek (New York), 
2 February 1998; Rupa Subramanya, 'Economics Journal: Should India Liberalize its Baby Market?', The Wall 
Street Journal (online), 22 February 2012 <http://blogs.wsj.com/indiarealtime/2012/02/22/economics-journal-
should-india-liberalize-its-baby-market/?KEYWORDS=subramanya>; Debbie Guest, 'Church warns of dangers of 
surrogacy laws', The West Australian (Perth), 2 March 2007; 'Surrogacy concerns', The Courier Mail (Brisbane), 
10 February 2010; Bettina Arndt, 'Too many mothers', The Courier Mail (Brisbane), 9 November 2006 
<http://www.couriermail.com.au/news/opinion/too-many-mothers/story-e6frerdf-1111112490109>; Tom 
Frame, 'Children are not a right', The Australian (Sydney), 5 April 2008; Malcolm Farr, 'Surrogacy gives birth to 
an ethical minefield', The Daily Telegraph (Sydney), 8 November 2006; Sam Dolnick, 'India's baby farm', Sydney 
Morning Herald (Sydney), 6 January 2008 <http://www.smh.com.au/news/world/indias-baby-
farm/2008/01/05/1198950126650.html>. 
73 Congregation for the Doctrine of the Faith, Donum vitae. Instruction on Respect for Human Life in Its Origin 
and on the Dignity of Procreation. Replies to Certain Questions of the Day, 22 February 1987, II,A, 3 
<http://www.ewtn.com/library/CURIA/CDFHUMAN.HTM>.  
74 Life, Marriage and Family Centre, Submission No 10 to Legislative Council of New South Wales, Inquiry into 
Legislation on Altruistic Surrogacy in NSW, 26 September 2008, 2. 
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maintain strong objections to any form of surrogacy, but it is undeniable that, for some, surrogacy has 

become an alternative for them to achieve their dreams of becoming parents.  

There are many court decisions that consider altruistic and commercial surrogacy agreements, both 

within Australia and overseas. 75  As reproductive technology has advanced so too has the law 

regulating surrogacy.  In Australia, the regulation of both surrogacy and ART in general has garnered 

attention at both state and federal levels since the mid-1980s.76 Early legislation focussed only on the 

regulation of ART but, 77  gradually, surrogacy legislation began to appear. However, these initial 

approaches toward the regulation of surrogacy varied considerably between jurisdictions. For 

example, Queensland’s first piece of surrogacy legislation in 1988 not only expressly prohibited all 

forms of surrogacy;78 it made it an offence for Queensland residents to engage in surrogacy anywhere 

in the world.79 In contrast to Queensland’s approach, in 1994 the ACT enacted legislation permitting 

altruistic surrogacy.80  

 
75 See, eg, Re Evelyn (1998) 23 Fam LR 53 at 66; Re Mark: an application relating to parental responsibilities [2003] 
FamCA 822 (28 August 2003); In The Matter of An Application Pursuant To The Births Deaths and Marriages 
Registration Act 1997 [2000] ACTSC 39 (5 May 2000); Application of D and E [2000] NSWSC 646 (7 July 2000); Re 
Michael: Surrogacy Arrangements [2009] FamCA 691 (3 August 2009); Ellison and Anor & Karnchanit [2012] 
FamCA 602; Hubert and Anor & Juntasa [2011] FamCA 504; Johnson and Anor & Chompunut [2011] FamCA 505; 
Lowe & Barry and Anor [2011] FamCA 625 (5 August 2011); LWV & another v LMH [2012] QChC 26; BLH & Anor 
v SJW & Anor [2010] QChC 1. 
76 See, eg, South Australia Legislative Council, Parliament of South Australia, Report of the Working Party on In 
Vitro Fertilisation and Artificial Insemination by Donor, Report (1984) (‘SA 1984 IVF Report’); New South Wales 
Law Reform Commission, 'Artificial Conception: Human Artificial Insemination' (Discussion Paper No 11, 1984) 
(‘NSW LRC 1984 Discussion Paper 11’); Special Committee Queensland Government, Report of the Special 
Committee Appointed by the Queensland Government to Enquire into the Laws Relating to Artificial Insemination, 
In Vitro Fertilization and Other Related Matters Volumes I and II (1984) (‘QLD 1984 Report’); Tasmania, 
Committee to Investigate Artificial Conception and Related Matters, Report (1985) (‘Tasmania 1985 Report’); 
Western Australia Parliament, Report of the Committee Appointed by the Western Australian Government to 
Enquire into the Social, Legal and Ethical Issues relating to In Vitro Fertilisation and its supervision (1986) (‘WA 
1986 IVF Report’); Family Law Council, Creating Children: A Uniform Approach to the Law and Practice of 
Reproductive Technology in Australia, Australian Government Printing Service, Canberra, July 1985 (‘Family Law 
Council, Creating Children 1985’). 
77 See, Reproductive Technology Act 1988 (SA); Human Reproductive Technology Act 1993 (WA); Infertility 
Treatment Act 1995 (Vic). The National Health and Medical Research Council also released its first Ethical 
Guidelines on Assisted Reproductive Technology in 1996 and, whilst these guidelines do not constitute legislation, 
they are adhered to by ART medical practitioners.  
78 Surrogate Parenthood Act 1988 (Qld), s 3(1). 
79 Ibid s 3(2). 
80 Substitute Parent Agreements Act 1994 (ACT). 
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Over the years what could be termed as inevitable societal changes have resulted in a growing 

acceptance of altruistic surrogacy; with developments in surrogacy regulation now reflecting this. But, 

notwithstanding the broad evolution of society’s attitude towards altruistic surrogacy; commercial 

surrogacy remains an issue over which the debate continues. It is unlikely that consensus will ever be 

achieved on the issue of commercial surrogacy because the lens through which people view it will 

forever be coloured by their individual ethical values and beliefs.   

The discussion of Australia’s surrogacy regulation in Chapter Two highlights the controversial nature 

of surrogacy agreements and the distaste with which commercial surrogacy has been viewed. The 

National Health and Medical Research Council (NHMRC) Guidelines evidence a reluctance to endorse 

any type of surrogacy,81 stating that altruistic surrogacy ‘is a controversial subject’.82 Before providing 

any services to facilitate an altruistic surrogacy agreement clinics must ensure that participants have 

a clear understanding of the ethical, social and legal implications of the agreement plus have 

undergone counselling to consider all social and psychological effects that the agreement may have 

for the parties involved and for the resulting child. 83  The Guidelines clearly reject commercial 

surrogacy, stating that it is ‘ethically unacceptable’84 and the Australian Government has always 

regarded commercial surrogacy as undesirable.85  

Despite the distaste with which commercial surrogacy is viewed by law and policymakers, then the 

government must evidence legitimate harm-based reasons for prohibiting the practice. Gavaghan 

 
81 NHMRC, Ethical Guidelines on the Use of Assisted Reproductive Technology in Clinical Practice and Research 
2004 (as revised in 2007 to take into account of the changes in legislation) (June 2007) (‘NHMRC Guidelines’). 
82 Ibid 55 [13.2]. 
83 Ibid. 
84 Ibid 55 [13.1]. 
85 See ACT Law Reform Commission, Substitute Parentage Agreements, Report No 20 (2003) 22 (‘ACT 2003 
Report 20’); Legislative Council, Standing Committee on Law and Justice, New South Wales Parliament, 
Legislation on altruistic surrogacy in NSW Report 38 (2009) xv (‘NSW 2009 Report 38’); Victorian Law Reform 
Commission, Assisted Reproductive Technology & Adoption: Final Report (2007) 171 (‘Victorian LRC 2007 ART & 
Adoption Report’); South Australia Legislative Council, Social Development Committee, Parliament of South 
Australia, Inquiry into Gestational Surrogacy, Report 26 (2007) 64 (‘SA 2007 Report 26’); Legislative Council Select 
Committee, Parliament of Tasmania, Report on Surrogacy (2008) 3 (‘Tasmania 2008 Report’); Standing 
Committee on Legislation, Parliament of Western Australia, Report 12 in Relation to the Surrogacy Bill 2007 
(2008) 25 [6.3] (‘WA 2008 Report 12’); NHMRC Guidelines, above n 81, 57 [13.1]. 
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points out that people’s reproductive futures must be given appropriate consideration. He states that 

‘[t]he choices they make are likely to matter deeply to them, and we should not lightly interfere with 

them. If we are to deny them reproductive autonomy, then we must be able to give them a good 

reason, grounded in widely shared and clearly understood ethical principles.’86   

A Media Attention 

The difficulties that can arise in surrogacy agreements were illustrated by the 1988 case of Baby M, 

which attracted widespread media attention, reaching beyond the USA to Australia and bringing 

surrogacy into the public eye.87 This was the first time surrogacy came under public scrutiny and the 

portrayal of Mary Beth Whitehead as a tragic victim probably helped shape the public’s negative 

perception of commercial surrogacy agreements.  In 1988, shortly after the ultimate court decision, a 

two-part television movie, predicated on the story of Mary Beth Whitehead, the Sterns and Baby 

Melissa was aired in the USA. This was followed in 1989 by Mary Beth Whitehead’s book ‘A Mother’s 

Story: The Truth About the Baby M Case’, in which she gave her version of events, discussing the case 

from her perspective.88  

Across the Western world, shortly after the furore of Baby M, Maggie and Linda Kirkman’s decision to 

engage in Australia’s first documented altruistic surrogacy agreement also attracted significant 

domestic media interest,89 as did Australia’s first surrogacy dispute, Re Evelyn 10 years later;90 albeit 

 
86  Colin Gavaghan, Defending the Genetic Supermarket: Law and Ethics of Selecting the Next Generation 
(Routledge-Cavendish, 2007) 39. 
87 See, eg, Margot Hornblower, 'Money Talks in the Struggle for a Surrogate Baby', Sydney Morning Herald 
(Sydney), 18 February 1987; Robert Hanley, 'Natural Mother Wins Visit to Baby M', Sydney Morning Herald 
(Sydney), 13 April 1987; Paul Sheehan, 'Surrogate Mother Loses Baby M', Sydney Morning Herald (Sydney), 2 
April 1987; Donald Meyers, 'Baby M's Mother Counts Her Losses', Sydney Morning Herald (Sydney), 11 March 
1989.  
88 Mary Beth Whitehead, A Mother’s Story: The Truth About the Baby M Case (St Martin’s Press, 1989).  
89 See, eg, Helen Pitt, 'Surrogate Alice Gets A Milkshake', Sydney Morning Herald (Sydney), 10 June 1988; Bryan 
Patterson, 'Alice Is Our First', Sun-Herald 1 July 1990; Linda Kirkman, 'Surrogacy and How We Got It Right', The 
Age (Melbourne), 12 July 1993; Anne-Marie McCarthy, 'Alice, 5, Still Has Twice The Motherly Love', The Age 
(Melbourne), 7 July 1993 <http://www.surrogacy.com.au/surrogacy-articles/1993/7/7/alice-5-still-has-twice-
the-motherly-love/>; Pamela Bone, 'The Ties That Bind Babes And Mothers', The Age (Melbourne) 23 August 
1993. 
90 See, eg, Jesse Angelo, 'Surrogate mum wins custody', The Daily Telegraph 20 May 1998; 'Battle for a baby', 
The Advertiser (Adelaide), 21 May 1998; Robyn Dixon and Jane Freeman, 'Birth Rights', Sydney Morning Herald 
(Sydney), 21 May 1998; Caroline Milburn, 'Surrogacy Hits A Legal Minefield', The Age (Melbourne) 23 May 1998;  
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for completely different reasons. The widespread reporting of these surrogacy agreements by the 

media reintroduced the practice of surrogacy into the public eye and brought to light some of the 

ethical issues that confront society.  Although surrogacy will only directly affect a relatively small 

number of people (the resulting child, the surrogate, the intended parents and their respective 

families), the media attention that it has received and the sustained public interest flag surrogacy as 

an issue of social and political importance. 

Whilst the Kirkman sisters’ surrogacy agreement was not unlawful, the child of another surrogacy 

agreement, Jessica Haynes, has been dubbed Australia’s first “legal” surrogate baby. Jessica was the 

first baby born through surrogacy after the enactment of the Substitute Parent Agreements Act 1994 

(ACT). Some media reports heralded Jessica’s birth as ‘a miracle’ but others highlighted the difficulties 

that can occur:91 ‘if the baby is born with an illness or a disability … then all this area of who exactly is 

the parent of the child raises its head very savagely.’92 In other media reports attention was drawn to 

the booming commercial surrogacy industry in the USA with one report mentioning that some couples 

had been referred overseas by Australian infertility experts.93 This in itself raises issues of potential 

medical conflicts of interest; particularly, whether it is appropriate for medical practitioners to 

encourage patients to undertake surrogacy as a potential solution to their infertility.94 Such potential 

for medical conflicts of interest to occur brings into stark relief the depth and complexity of some of 

the ethical issues associated with surrogacy.  

B Protecting Against Harm Through Regulation 

This thesis will address some of the ethical issues referred to above when the harms associated with 

commercial surrogacy are discussed in Chapter Four. The purpose of Chapter Four is twofold: first, to 

 
91 ‘Surrogate infant Jessica ‘a miracle’’, Daily Telegraph 12 August 1996.  
92 Ben Mitchell, ‘Australia’s First Legal Surrogate Baby Born Into Row Over Ethics’, The Age (Melbourne) 10 
August 1996. 
93 Catharine Lumby, ‘Control Freaks’, Sydney Morning Herald (Sydney) 25 November 1995. 
94 Whilst this issue is probably deserving of further investigation, it must be undertaken in a different forum: the 
scope of this thesis is confined to determining whether the current prohibition of commercial surrogacy in 
Australia is justified. 
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identify the harms perceived to be caused by both altruistic and commercial surrogacy and second, to 

conclude whether the identified harms are the same or different in the altruistic and commercial 

surrogacy contexts. Chapter Five will then critique the regulatory response to the harms that are 

unique to commercial surrogacy to ascertain whether the prohibition of commercial surrogacy goes 

beyond what is necessary for the government to protect against that risk of harm.  

The critique of the regulatory response to harm in Chapter Five will focus only on harms that are 

unique to commercial surrogacy. Any identified risk of harm that is applicable to both altruistic and 

commercial surrogacy will not be analysed and will be excluded from the legislative critique.  

If it is concluded that prohibition is the only way to adequately protect against the risk of harm, then 

the current prohibition of commercial surrogacy in Australia is justified. However, if it can be 

ascertained that the legislation goes beyond what is necessary to protect against the risk of harm and 

that there are alternative mechanisms that can be utilised to address this risk then the prohibition of 

commercial surrogacy is not justified.  

The analysis in Chapter Four will exclude an examination of whether the use of ART to create surrogate 

pregnancies itself results in harm. It is foreseeable that some may argue that the use of ART to create 

surrogate children represents a deviation from its originally intended use in reproductive 

endocrinology and infertility,95 and that any deviant use is prima facie harmful.96 However, that is a 

separate issue and, as such, when examining the harms identified in Chapter Four, it is accepted from 

the outset that the use of ART is legal in Australia and that one of its uses is to create surrogate 

pregnancies. 

 
95  Society for Reproductive Endocrinology and Infertility, Assisted Reproductive Technologies 
<http://socrei.org/uploadedFiles/ASRM_Content/Resources/Patient_Resources/Fact_Sheets_and_Info_Bookle
ts/ART.pdf>. 
96 The argument whether the use of ART in surrogacy deviates from its primary intended use falls outside the 
scope of this thesis and will therefore not be discussed.  It is not the aim of this thesis to determine whether a 
particular purpose for which ART is used is ethically legitimate. This thesis will not provide an opinion as to what 
ethical considerations should underpin ART regulatory policy in Australia, nor will it propose an appropriate 
framework for the regulation of ART. 
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C Religion and Regulation  

The regulation of surrogacy in Australia has been approached somewhat liberally, especially in 

comparison to some European countries such as France, Switzerland, Hungary and Italy that prohibit 

all forms of surrogacy. In Italy, the home of the Roman Catholic Church the approach to surrogacy has 

been greatly influenced by religion, but until 2004 surrogacy was unregulated and thus it was rendered 

de facto lawful. The Roman Catholic Church holds that surrogacy is morally illicit, stating that ‘as a 

consequence of the respect and protection that must be ensured for the unborn child from the 

moment of his conception, the law must provide appropriate penal sanctions for every deliberate 

violation of the child’s rights.’97 Reflecting this decree, the new Italian law enacted in 2004, which has 

been described as a ‘legal monster which fails to acknowledge women as the title-holders of 

reproduction and disavows the right of women to self-determination in terms of their own maternity 

and bodies’,98 imposes significant criminal penalties on those who engage in surrogacy.99   

The Italian approach to surrogacy illustrates the heavy influence that cultural and religious views can 

have on a country’s law and policy-makers; however, a democratic liberal and ethically pluralist society 

such as Australia requires those law and policy-makers to refrain from implementing coercive 

regulatory measures in the absence of harm.100  Thus, any infringement upon a person’s liberty by 

legislatively restricting his or her ability to exercise procreative choice to engage in commercial 

surrogacy is unjustified unless it can be demonstrated that commercial surrogacy results in harm that 

cannot be adequately addressed through regulatory measures.101  

 
97 Congregation for the Doctrine of the Faith, above n 73. 
98 Rachel Anne Fenton, 'Catholic Doctrine versus Women's Rights: The New Italian Law on Assisted Reproduction' 
(2006) 14(1) Medical Law Review 73, 76 citing Relazione della XII Commissione Permanente 26.3.02 C. 47-A-bis, 
1 <http://www.camera.it/_dati/leg14/lavori/stampati/sk0500/frontesp/00470a.htm>.  
99 Law 40/2004, Article 12(6) (Italy). 
100 Max Charlesworth, 'Don't Blame the 'Bio' - Blame the 'Ethics': Varieties of (bio) ethics and the challenge of 
pluralism' (2005) 2(1) Journal of Bioethical Inquiry 10, 14. 
101 Ibid. 
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A liberal society does not require consensus on moral and religious values.102 It is not the function of 

the law to ‘intervene in the private lives of citizens, or to seek to enforce any particular pattern of 

behaviour.’103 Therefore, certain practices such as commercial surrogacy should not be prohibited 

solely because they are considered to be religiously or ethically questionable; something more 

substantial than mere moral censure is necessary to support state intervention into the private lives 

of citizens.  

 ASSESSING HARM IN THE COMMERCIAL SURROGACY CONTEXT  

For some, the concept of surrogacy brings to mind images of wombs for rent or prostitution;104 poor 

underprivileged women selling themselves into temporary slavery to please the whims of the rich. For 

others, surrogacy represents a desire to do ‘the ultimate thing for someone’; 105  one woman’s 

generosity that enables the dreams of others to be realised. Ragoné’s study of surrogate mothers 

concluded that most surrogates see surrogacy as a vocation, or a calling, and altruism is their 

motivation; any money they receive is a bonus. It is a way for these women to express and fulfil 

themselves. They are women who are willing to give the gift of life to others and surrogacy provides 

them with an opportunity to ‘transcend the limitations of their roles as wives, mothers, homemakers, 

while concomitantly attesting to the satisfaction they derive from these roles.’106  

The topic of commercial surrogacy invokes a “gut-reaction” in most people but, for those who are 

against it, mere distaste for commercial surrogacy is insufficient grounds to justify its prohibition. In 

short, people should not be punished for engaging in actions that others think are wrong, but for which 

no harm is evident. Punishing people for engaging in conduct that others find distasteful is in effect 

 
102 Ibid. 
103 United Kingdom, Report of the Committee on Homosexual Offences and Prostitution, Cmnd 247 (1957), 10 
[14]. 
104 Rosalie Ber, 'Ethical issues in gestational surrogacy' (2000) 21(2) Theoretical Medicine and Bioethics 153, 156, 
161. 
105 Helena Ragoné, Surrogate Motherhood: Conception in the Heart (Westview Press, 1994) 62. 
106 Ibid 63. 



31 
 

‘punishing them simply because others object to what they do’.107 If that were permitted, then the 

only non-punishable activity would be that to which no one seriously objects and ‘such liberty is plainly 

nugatory.’108  

Recognition of individual liberty involves accepting that people should be free to do as they wish, even 

if they engage in activities that others find distasteful or disagreeable, as long as they are not seriously 

harming others. Mill objects to moralistic lawmaking, stating that a person ‘cannot rightfully be 

compelled to do or to forbear … because in the opinions of others, to do so would be wise or even 

right.’109 Therefore, using a harm-based methodology, for the prohibition of commercial surrogacy to 

be justified there must be evidence that it is likely to cause harm either to the parties directly involved 

in the arrangement, the resulting child or to society.  

Altruistic surrogacy is now largely accepted in Australia, and legislative frameworks have been 

established to regulate it.  Applying the Harm Principle to the regulation of surrogacy, for the 

prohibition of commercial surrogacy to be justified, it must create a risk of harm that does not also 

apply in the altruistic surrogacy context and which cannot be appropriately addressed through less 

proscriptive regulatory measures. To ascertain the likelihood of such harm occurring, it is crucial to 

first ascertain what actually constitutes harm in the appropriate sense. To do this, it is necessary to 

construct a framework that establishes a threshold of harm against which the risk of harm posed by 

commercial surrogacy can be analysed.  

A The Harm Principle 

To address the question of whether the prohibition of commercial surrogacy is justified, a normative 

framework has been constructed against which to conduct the relevant analysis. Research into various 

philosophical schools of thought revealed that potentially, there are several different theories that 

 
107 H.L.A. Hart, Law, Liberty, and Morality (Stanford University Press, 1962) 47. 
108 Ibid. 
109 Jeremy Bentham and John Stuart Mill, The Utilitarians: An Introduction to the Principles of Morals and 
Legislation (Dolphin, 1961) 484. 
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could provide a sufficient framework against which to assess commercial surrogacy. Although any of 

the alternative theories would potentially be appropriate to explore and apply as a framework for the 

research contemplated in this thesis, a liberal normative approach based on John Stuart Mill’s Harm 

Principle has been adopted.   

The liberal theories of John Stuart Mill have long been recognised and respected by law and 

policymakers in many democratic societies such as Australia,110 and his Harm Principle ‘holds a central 

place in liberal theories of criminal law, and indeed in liberal political theory generally.’111  The Harm 

Principle could be described as a mechanism designed to limit the ability of society to punish. Mill 

objects to paternalistic policies and laws and his Harm Principle requires that the state refrain from 

intervening into the private lives of citizens unless their conduct results in harm to others. An example 

of Australia adopting the Harm Principle as a basis for law and policymaking can be found in the 2010 

the Australian Government Parliamentary Research Paper on Paternalism and Social Policy which 

acknowledged that:  

in liberal societies the individual should generally be treated as the best judge of his or her own 

welfare … is premised on two main grounds, both of which are derived from political philosopher, John 

Stuart Mill, in his seminal treatise, On Liberty.112 

New has noted that paternalistic policies ‘appear to offend a fundamental tenet of liberal societies: 

namely, that the individual is best placed to know what is in his or her interests.’113  Mill’s liberal 

philosophy provides a benchmark against which legislators can measure proposed regulation to 

ascertain what is an appropriate degree of paternalistic interference with the liberty of private citizens. 

 
110 See, eg, Investigation into Altruistic Surrogacy Committee, Queensland Parliament, Report (2008) 22-3 (‘QLD 
2008 Report’); House of Commons Science and Technology Committee, Human Reproductive Technologies and 
the Law (2005) 17; Keith Mason, ‘Surrogacy: Setting the Australian Scene’ (Paper presented at the National 
Conference on Surrogacy, Melbourne, 22 February 1991) 14; SCAG 2009, above n 9; UN General Assembly, 
Convention on the Rights of the Child (20 November 1989) United Nations 
<http://www.unhcr.org/refworld/docid/3ae6b38f0.html>art 37 (‘CRC’). 
111 Donald A. Dripps, ‘The Liberal Critique of the Harm Principle’ (1998) 17(2) Criminal Justice Ethics 3, 3. 
112 Matthew Thomas and Luke Buckmaster, 'Paternalism in social policy - when is it justifiable?' (Research Paper 
No 8, Parliament of Australia, 2010) 7. 
113 Bill New, 'Paternalism and Public Policy' (1999) 14 Economics and Philosophy 63, 63. 
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In general, unless there is sufficient evidence of harm being occasioned to others, the liberal approach 

to regulation requires that a tolerant attitude be adopted toward the choices people make regarding 

their lives.  Despite Mill’s belief that the government should leave people to exercise their liberty, he 

acknowledged that there were some limited circumstances in which government intervention would 

always be justified, such as ensuring that children and others who are not capable of rationally 

deciding upon their own interests be taken care of and protected. 114  But, despite these limited 

exceptions, the overarching message is one in which liberty should be maximised and paternalistic 

regulation minimised.  

As such, when regulating reproduction, government interference should be kept to a minimum and it 

should only be justified where it is necessary to protect against harm.  In Australia, this position has 

been adopted by the state governments when considering the issue of regulating surrogacy. This 

attitude is reflected in the Queensland government’s acknowledgement that ‘it is a fundamental 

principle of a free democracy that the government does not seek to regulate the private lives of its 

citizens except to protect society from harm.’115 

In his discussion of “noncoital reproduction” (which would, by extension, include commercial 

surrogacy) Robertson cautions against overzealous paternalistic intervention. He states that since 

‘state limits on reproductive choice are necessarily problematic, the issue is whether noncoital 

reproduction poses risks so significantly different from coital reproduction that regulation is 

justified.’116 He declares that the state should bear the burden of ‘showing the extreme circumstances 

of great harm to others – compelling state interests not achievable by less restrictive means – that 

would be necessary to justify state limitation’ on couples who choose a noncoital method of 

 
114 Bentham and Mill, above 109, 484. 
115 QLD 2008 Report, above n 110, 18. 
116 John A Robertson, 'Procreative Liberty and the State’s Burden of Proof in Regulating Noncoital Reproduction' 
(1988) 16(1-2) Journal of Law, Medicine and Ethics 18, 18. 
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reproduction.117 Only if ‘particular noncoital techniques threaten substantial harm’ can the state 

legitimately intervene in the private discretion of citizens.118 

The harms relevant to both altruistic and commercial surrogacy are identified and compared in 

Chapter Four for the purpose of identifying if there are any harms unique to commercial surrogacy. 

But, before this identification and comparison of harms is undertaken, Chapter Three establishes the 

normative framework against which those harms can be assessed. The research undertaken for this 

discussion supports the belief ‘that people in our society are free to decide to conceive a child and to 

take on the rights and responsibilities of parenthood.’119 Further, ‘this liberty should be extended to 

the maximum extent possible to consenting adults who are unable to conceive a child themselves.’120 

In the context of surrogacy regulation in Australia, this sentiment was echoed in 2009 by the Standing 

Committee of Attorneys-General which acknowledged that one of the principles underpinning its 

proposed national model of altruistic surrogacy regulation was to keep intervention of the law into 

people’s private lives to a minimum.121  

Chapter Three will firstly introduce Mill’s liberal philosophies before going on to discuss the concept 

of procreative liberty and the limits of state intervention, particularly into the lives of those seeking to 

have children through the use of ART and, by extension, surrogacy.  The literature discussing harm has 

revealed numerous (and often conflicting) views as to what constitutes harm, but the work of Joel 

Feinberg has been widely recognised as providing a significant contribution to this philosophical 

debate.122 Feinberg’s works primarily focus on when criminalisation of behaviour is justified. This is 

relevant in the context of examining commercial surrogacy because, as is discussed in Chapter Two, 

 
117 Ibid 19. 
118 Ibid. 
119 QLD 2008 Report, above n 110, 22. 
120 Ibid. 
121 SCAG 2009, above n 9, 2. 
122 See, eg, Stuart P. Green, 'Introduction: Feinberg's Moral Limits and Beyond' (2001) 5(1) Buffalo Criminal Law 
Review 1; William Messmore, Defending the Harm Principle, (Senior Honors Thesis, University of Vermont, 2009) 
38; New, above n 113, 63; Thomas Søbirk Petersen, 'Being Worse Off: But in Comparison with What? On the 
Baseline Problem of Harm and the Harm Principle' (2014) Res Publica 1; Arthur Ripstein, 'Beyond the Harm 
Principle' (2006) 34(3) Philosophy & Public Affairs 215. 
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engaging in commercial surrogacy is expressly prohibited and has been made a criminal act in all 

Australian jurisdictions that have enacted surrogacy legislation. It is therefore fitting that Feinberg’s 

definition of harm be adopted to assist with the construction of the normative framework in Chapter 

Three. The adoption of Feinberg’s definition of harm is original and significant because there is no 

existing literature which contemplates commercial surrogacy and harm in the Australian context using 

this framework.  

In addition to providing a comprehensive definition of harm, Feinberg has also, through his works, 

given consideration to the different forms of paternalism that were contemplated by Mill.  This 

discussion is helpful to better understand when paternalistic regulation may be justified, and to what 

extent. Therefore, in this thesis particular attention will be given to Feinberg’s consideration of the 

Harm Principle and his views have been adopted to establish the threshold for harm in the context of 

commercial surrogacy. 

   SCOPE OF THESIS 

This thesis aims to identify and compare the harms identified by the surrogacy literature as being 

associated with the practices of altruistic and commercial surrogacy and to determine whether there 

are any harms that are relevant only to commercial surrogacy.  If there is a risk of harm that is unique 

to commercial surrogacy, then the regulatory response to that risk of harm will be critiqued to 

ascertain whether the legislation prohibiting commercial surrogacy in Australia goes beyond what is 

necessary to protect against the risk of harm.   

As part of that legislative critique, this thesis will explore whether it is possible to minimise the risk of 

harm through the establishment of a regulatory framework or whether the potential for harm to occur 

is too great, thereby justifying the state and territorial governments’ decisions to prohibit commercial 

surrogacy in Australia. The research undertaken in thesis focuses on whether the provisions in the 

current surrogacy legislation that prohibit commercial surrogacy go beyond what is required to 
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address the harms associated with commercial surrogacy, thereby enabling a conclusion to be drawn 

as to whether the current prohibition of commercial surrogacy in Australia is justified.  

The research and analysis in this thesis will not include an examination of certain topics that, whilst 

potentially relevant to the broader topic of surrogacy, fall outside the scope of the program of 

research set out below. The following topics fall outside the scope of the program of research 

undertaken in this thesis and, whilst they may at times be discussed in a broader context, will not be 

examined in detail:  

 The regulation of surrogacy that occurs outside Australia, 

 Any alternative normative frameworks that might also be suitable to support the analysis 

undertaken in this thesis, 

 Legal, ethical or social issues associated with the use of donor genetic material in surrogacy, 

 Human rights issues, 

 What constitutes legal capacity and therefore evidences the ability of the parties to provide 

informed consent, 

 The legitimacy of limitations on eligibility to access ART, 

 The correctness of how the courts have dealt with breaches of the commercial surrogacy and 

extra-territoriality legislative provisions, 

 Whether the Australian surrogacy legislation goes beyond what is necessary to address the 

risk of identified harms in altruistic surrogacy, and 

 Recommending a model for the regulation of commercial surrogacy in Australia. 

There is another topic that falls outside the scope of this thesis, namely wrongful life claims and the 

broader issue of whether it is better to not be born at all than to be born through surrogacy. This topic 

has been excluded from consideration in the thesis because in Australia legal personhood is attributed 

upon birth through the application of the Born Alive Rule and only persons with legal personhood can 

therefore, at law, be harmed.  
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A distinction should be made between any potential for harm to occur to children deliberately born 

through surrogacy and harm that could arise through a wrongful life scenario, such as that brought in 

Harriton v Stephens (2006) 226 CLR 52, where medical negligence resulted in the mother of the child 

ultimately born not terminating the pregnancy. Further, in terms of the best interests of the child, it 

should be noted that the interests of the child do not crystallise until it is born and, therefore, the 

interests of future children cannot be considered in this context. 

 OBJECTIVE OF THESIS, PROGRAM OF RESEARCH AND CHAPTER OUTLINE  

The objectives of this thesis are to: 

 Provide an understanding of the history and evolution of surrogacy in general and how the 

legislative landscape of surrogacy regulation has evolved in Australia, 

 Construct a suitable normative framework against which the risk of harm posed by 

commercial surrogacy can be analysed, 

 Identify and compare the harms associated with altruistic and commercial surrogacy and 

identify any harms that are unique to commercial surrogacy, 

 Analyse any harms unique to commercial surrogacy against the normative framework, and 

 Critique the regulatory response to commercial surrogacy and ascertain whether, by 

prohibiting commercial surrogacy, Australia’s surrogacy legislation goes beyond what is 

necessary to protect against the risk of harm posed.  

This thesis explores whether the policy underpinning current regulatory schemes is based on an 

erroneous assumption that commercial surrogacy causes greater harm than altruistic surrogacy. 

Further, whilst there is potential for harm to occur in both altruistic and commercial surrogacy this 

thesis explores whether there are any harms that are unique to commercial surrogacy. Finally, this 

thesis explores whether the regulatory response to the harms unique to commercial surrogacy exceed 

what is necessary to respond to that risk of harm.   
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To achieve the overarching objectives set out above, the research in this thesis will be undertaken in 

the following stages: 

 Firstly, by providing a description of the evolution of, and policy considerations underpinning, 

the surrogacy legislation in Australia together with an overview of the current legislative 

schemes and the themes emerging from those schemes.  

 Secondly, by establishing a normative framework against which the analysis of harm can be 

undertaken. 

 Thirdly, by identifying and comparing the harms associated with altruistic and commercial 

surrogacy and determining which of those harms are unique to commercial surrogacy. 

 Fourthly, by analysing the harms unique to commercial surrogacy against the normative 

framework and critiquing the legislative response to commercial surrogacy to determine 

whether that response goes beyond what is necessary to address the identified risk of harm. 

Whilst there are several individual research questions posed, the entire program of research can be 

distilled down to these four specific research objectives which will be discussed in further detail below.  

A Research Objective 1: To Describe Altruistic and Commercial Surrogacy 

and How They Are Regulated in Australia  

To investigate the legislative limits (if any) of protecting against harm in the commercial surrogacy 

context, it is necessary to gain an understanding of the practices of altruistic and commercial surrogacy 

and how they are regulated in Australia.  Chapter Two will provide insight into the policy 

considerations that underpin the current surrogacy legislation together with an overview of the 

history and development of surrogacy regulation in Australia. Chapter Two will also serve to highlight 

the principal gap in the literature that this thesis fills, namely, that none of the government inquiries 

into surrogacy have properly defined and engaged with the concept of harm in the context of 

commercial surrogacy. 
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That chapter will also summarise the themes that emerge from the current legislation. The discussion 

in Chapter Two is beneficial because it provides a comprehensive synopsis of how the landscape of 

surrogacy regulation in Australia has changed over the past few decades and it will address the 

following research questions: 

 Has harm been properly defined and contemplated in the context of commercial surrogacy? 

 How are altruistic and commercial surrogacy regulated in Australia?  

B Research Objective 2: To Establish a Normative Framework That Supports 

a Critique of the Regulatory Response to the Harms Associated with 

Commercial Surrogacy  

The next objective in the program of research is to create a normative framework that establishes a 

threshold for harm against which the harms unique to commercial surrogacy can be analysed and the 

regulatory response to commercial surrogacy critiqued. Chapter Three will establish the normative 

framework against which the risk of harm in the commercial surrogacy context can be analysed. As 

previously mentioned, the approach adopted in this thesis is a liberal one, based on an application of 

John Stuart Mill’s Harm Principle and Joel Feinberg’s definition of harm.   

The Harm Principle provides a framework against which it is possible to ascertain the extent that the 

government should be able to regulate what is essentially a private matter between consenting adults. 

In extended form, the Harm Principle states that: 

the sole end for which mankind are warranted, individually or collectively, in interfering with the liberty 

of action of any of their number, is self-protection. That the only purpose for which power can be 

rightfully exercised over any member of a civilised community, against his will, is to prevent harm to 

others. His own good, either physical or moral, is not sufficient warrant. He cannot rightfully be 

compelled to do or forbear because it will be better for him to do so, because it will make him happier, 

because, in the opinion of others, to do so would be wise, or even right...The only part of the conduct 

of anyone, for which he is amenable to society, is that which concerns others. In the part which merely 
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concerns himself, his independence is, of right, absolute. Over himself, over his own body and mind, 

the individual is sovereign.123 

The essence of the principle however is clear and concise. Mill believed that ‘the only purpose for 

which power can be rightly exercised over any member of a civilized community against his will, is to 

prevent harm to others.’124 It is this concept of harm that will be used to formulate a normative 

framework against which the risk of harm posed by commercial surrogacy can be assessed and a 

critique of the current regulatory response to commercial surrogacy undertaken.  

The discussion of harm will consider the scope of the Harm Principle to reveal what harm means in 

the context of commercial surrogacy and to explore the notion that there exists a presumption in 

favour of procreative liberty. The discussion in Chapter Three will demonstrate that the framework 

adopted in this thesis is suitable to evaluate the risk of harm created by commercial surrogacy. During 

the course of that discussion the following research questions will be addressed: 

 What is the Harm Principle?  

 What is a suitable definition of harm that can be adopted to create a harm threshold that can 

be applied to determine the scope of legitimate commercial surrogacy regulation in Australia? 

C Research Objective 3: To Identify and Compare the Potential Harms That 

Result from Altruistic and Commercial Surrogacy and to Identify any 

Harms Unique to Commercial Surrogacy 

It is anticipated that the research undertaken in this thesis will identify several potential harms that 

may result from both altruistic and commercial surrogacy. As the purpose of this thesis is to analyse 

only those harms unique to commercial surrogacy, a comparison must be made of the harms 

associated with both altruistic and commercial surrogacy to ascertain whether there are any harms 

that apply only in the commercial surrogacy context. Harms that apply to both altruistic and 

 
123 John Stuart Mill, On Liberty and Other Essays (Oxford University Press, 1991). 
124 Ibid. 
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commercial surrogacy fall outside the scope of the program of research contemplated in this thesis 

and will not be analysed against the normative framework constructed in Chapter Three.  

To achieve the stated research objective, there are two principal aspects to Chapter Four. The first 

aspect is to examine surrogacy from the perspectives of the surrogate, resulting child, intended 

parents and society at large to identify the range of potential harms that surrogacy may cause. The 

second aspect of Chapter Four is to compare the identified harms as they apply to altruistic and 

commercial surrogacy and to ascertain to whether there are any harms unique to commercial 

surrogacy. To this end, the discussion in Chapter Four will address the following research questions:  

 What harms are likely to be suffered by those at risk in the altruistic and commercial surrogacy 

contexts? 

 Are there any harms unique to commercial surrogacy? 

D Research Objective 4: To Analyse the Potential for Harm and to Critique 

the Regulatory Response to Commercial Surrogacy in Australia 

Once the harms unique to commercial surrogacy are identified and the normative framework against 

which those harms can be examined is established, what remains to be completed is the analysis of 

harm against that framework and the critique Australia’s regulatory response to commercial surrogacy. 

This analysis and critique will be undertaken in Chapter Five and these final research questions will be 

addressed: 

 Are the harms unique to commercial surrogacy capable of triggering the harm threshold? 

 Does the current regulatory response to commercial surrogacy exceed what is necessary to 

address the risk of harm caused by commercial surrogacy? 

 ORIGINAL AND SIGNIFICANT CONTRIBUTIONS TO KNOWLEDGE  

The harm analysis of commercial surrogacy undertaken in this thesis fills one primary identified gap in 

the existing body of literature (as discussed previously in this chapter) by revealing that none of the 
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government inquiries into surrogacy has sufficiently defined and engaged with the concept of harm in 

the surrogacy context. A review of the available literature shows that the government has failed to 

adopt and reflect Australia’s liberal approach to regulatory policy, which is based on regulating to 

protect against harm.  In the absence of harm, prohibition of certain conduct is not justified. The 

governments’ lack of engagement with harm in the surrogacy context is illustrative of this disregard 

for established regulatory policy. Therefore, legislative reform may be required to remove the 

prohibition of commercial surrogacy and to ensure that both altruistic and commercial surrogacy are 

similarly regulated. The research in this thesis not only fills the identified gaps in the literature, it also 

makes a significant and original contribution to knowledge in the discipline of law in several ways, 

namely: 

1. This thesis adds to the body of literature by comprehensively discussing the government’s 

moralistic and precautionary approach to regulating commercial surrogacy, highlighting that 

such an approach is contrary to the liberal harm-based approach to regulation adopted in 

Australia. This discussion also serves to illustrate that there is a significant gap in the available 

government literature namely, that none of the government inquiries into surrogacy have 

engaged with harm in any substantive way. Therefore, whilst the governments rely on the 

proposition that the prohibition of commercial surrogacy is justified in order to protect from 

harm, they have never engaged in any significant discussion of what harm constitutes in the 

specific context of commercial surrogacy and why prohibition is the only appropriate 

regulatory response to the risk of harm it poses;  

2. This thesis provides an exhaustive examination of the history and evolution of the surrogacy 

legislation throughout Australia and the regulatory policy that underpins that legislation, 

identifying the themes that emerge from Australia’s fragmented surrogacy legislation. There 

is no other literature available which examines the existing surrogacy legislation in 

conjunction with a harm analysis. 
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3. This thesis fills the identified gap in the literature by engaging with harm in the commercial 

surrogacy context. This is done by identifying and comparing the harms associated with both 

altruistic and commercial surrogacy to ascertain whether there are any harms that are unique 

to commercial surrogacy. Although there is a large body of literature that discusses harm in 

the context of surrogacy, no other commentator has engaged in a comparison of the harms 

associated with both altruistic and commercial surrogacy to identify which harm(s) (if any) are 

unique to commercial surrogacy. This comparison and identification of harm is in itself 

significant because altruistic surrogacy is widely permitted and regulated in Australia whilst 

commercial surrogacy is prohibited. For the prohibition of commercial surrogacy to therefore 

be justified, it must be demonstrated that the harms associated with commercial surrogacy 

differ significantly from those associated with altruistic surrogacy and that the only 

appropriate way for the governments to respond to such risk of harm is through prohibition.  

4. This thesis constructs a robust normative framework and critiques the regulatory response to 

commercial surrogacy against that framework to conclude that that response goes beyond 

what is necessary to address the risk of harm posed. Whilst there is a significant body of 

domestic and international literature that discusses harm and surrogacy, no other 

commentator has examined the Australian regulatory response to the risk of harm posed by 

commercial surrogacy against a specifically constructed harm-based framework with the sole 

intention of ascertaining whether the regulatory response to commercial surrogacy is 

proportionate to the risk of harm posed. This contribution to the existing body of literature is 

significant because it demonstrates that under a true harm-based approach to regulation the 

prohibition of commercial surrogacy in Australia is not justified. 



44 
 

CHAPTER TWO: POLICY, GUIDELINES AND THE DEVELOPMENT OF 

AUSTRALIA’S SURROGACY LEGISLATION 

 INTRODUCTION 

With IVF, everyone around the world eventually said, “Well, if it’s going to happen it should be done well”. 

It now represents at least 2 per cent of births in developed countries. You want quality assurance; you don’t 

want cowboys running it. You want seriously qualified practitioners and so on. I think this is what is 

happening in surrogacy now. People are saying, “Well, if it’s happening should we, as a responsible 

community, leave it outside to black markets, unregulated markets and exploitation?” – not of the people 

involved but of the whole procedure – or does public policy say that it’s better if it is there. We can be 

morally agnostic. We can simply say that we know something is going on. We know about things in the 

community that we don’t agree with but we still say it is better to regulate them.1 

As a result of some law reform initiatives in the early 2000s altruistic surrogacy is now largely accepted 

in Australia,2 but the surrogacy legislation varies considerably between jurisdictions. Willmott notes 

that ‘Australia has a piecemeal approach to the complex issue of surrogacy’ and that surrogacy in 

Australia is regulated by a ‘fragmented, illogical and dysfunctional’ legislative scheme.3  The only 

element of consistency in this complex framework of differing legislative approaches is the explicit 

prohibition of commercial surrogacy.  For parties seeking surrogacy intrastate, interstate or 

 
1 Evidence to Legislative Council Select Committee, Parliament of Tasmania, Hobart, 21 May 2008, 3 (Professor 
Don Chalmers). 
2 See, eg, New South Wales Parliament, Legislative Council, Standing Committee on Law and Justice: Legislation 
on altruistic surrogacy in NSW, Report 38 (2009) (‘NSW 2009 Report 38’); Investigation into Altruistic Surrogacy 
Committee, Queensland Parliament, Report (2008) (‘QLD 2008 Report’); Legislative Council Select Committee, 
Parliament of Tasmania, Report on Surrogacy (2008) (‘Tasmania 2008 Report’); South Australia Legislative 
Council, Social Development Committee, Parliament of South Australia, Inquiry into Gestational Surrogacy, 
Report 26 (2007) (‘SA 2007 Report 26’); Victorian Law Reform Commission, Assisted Reproductive Technology & 
Adoption: Final Report (2007) (‘Victoria 2007 ART & Adoption Report’); Standing Committee on Legislation, 
Parliament of Western Australia, Report 12 in Relation to the Surrogacy Bill 2007 (2008) (‘WA 2008 Report 12’). 
3 Lindy Willmott, “Surrogacy: ART’s Forgotten Child,” (2006) 29(2) UNSW Law Journal 227, 229. 
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internationally, this fragmented legislative scheme is often hard to identify, obscure and difficult to 

navigate.  

As mentioned in Chapter One, whilst Chapter Four contains an identification and comparison of harm 

associated with both altruistic and commercial surrogacy, the harm analysis in this thesis focuses only 

on harm that is unique to commercial surrogacy. Therefore, in this chapter it is essential that the 

legislative provisions that give effect to the prohibition of commercial surrogacy are identified and 

examined because they will later be the focus of the critique of the regulatory response to commercial 

surrogacy contained in Chapter Five. 

To provide context for the critique of the regulatory response to commercial surrogacy in Chapter Five, 

this chapter will examine the policy and principles that underpin the regulation of surrogacy in 

Australia. It will engage with the government literature regarding surrogacy and will reveal a specific 

gap in the literature, namely that none of the inquiries into surrogacy that have been conducted, 

either at a state or federal level, have properly engaged with the concept of harm in the commercial 

surrogacy context. As mentioned in Chapter One, this thesis will fill this gap in the literature and in 

doing so, will provide a significant and original contribution to the discussion of commercial surrogacy 

regulation in Australia.  

The discussion in this chapter will also provide an outline of the history of Australia’s surrogacy 

legislation and will identify the themes that emerge from the current regulatory schemes. This will 

highlight the legislative fragmentation and provides a foundation for the critique, in Chapter Five, of 

the aspects of that legislation that give effect to the prohibition of commercial surrogacy in Australia.   

This chapter offers insight into the history of surrogacy legislation in preparation for the critique in 

Chapter Five, and the themes identified will be discussed in Chapter Five to ascertain whether the 

current legislative framework is capable of providing a proportionate response to the risk of harm 

posed by commercial surrogacy.  
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 REPRODUCTIVE REGULATORY POLICY IN AUSTRALIA 

As a prelude to the critique of the regulatory response to harm in Chapter Five, this part of this chapter 

examines how regulatory policy in Australia has addressed the idea of harm in the reproductive 

context. The discussion of regulatory policy provides a backdrop for the exploration of the 

development of Australia’s surrogacy legislation that follows. As part of the analysis undertaken later 

in this thesis, it is useful to have an understanding of how Australia has approached the issue of 

regulating surrogacy agreements, both altruistic and commercial.  

A Tension between the Welfare and Harm Principles 

As part of defining the scope of the Harm Principle as it relates to commercial surrogacy, Chapter 

Three will identify that liberal philosophy underpins regulatory policy in Western democratic society.4 

This liberal approach demands that the state refrain from regulating the conduct of citizens unless 

there is clear evidence that that conduct may likely result in harm to others. It has been noted that in 

Australia ‘respect for human freedom has long been accepted as one of the philosophical, 

jurisprudential and public policy foundations of our laws.’5 Further,  

any proposal to curtail individual freedom should not be approached by reference to some perceived 

presumption that conduct should be prohibited unless some justification can be demonstrated but, 

rather, with the presumption that it is incumbent upon those seeking to curtail the freedom of others 

to demonstrate that the public good requires the enactment of laws making it a criminal offence to act 

in a particular manner.6 

As will be demonstrated in Chapter Three, this liberal approach extends to encompass the sphere of 

reproductive decision-making. Therefore, to justify the imposition of limits on individuals’ procreative 

 
4 See, ACT Law Reform Commission, Substitute Parentage Agreements, Report No 20 (2003) 16 (‘ACT 2003 
Report 20’), where it was noted that ‘respect for liberties is one of the fundamental values that undergird 
modern democratic societies.’ 
5 Ibid. 
6 Ibid. 
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liberty by prohibiting certain conduct, the state must demonstrate that the methods people utilise to 

have children result in harm; harm that could not be mitigated through any less restrictive means.  

In highlighting the difficulty of ascertaining suitable regulatory limits to procreative liberty Robertson 

identifies that the central issue lies in determining ‘whether noncoital reproduction poses risks so 

significantly different from coital reproduction that regulation is justified.’7 Further, he believes that 

the act of coitus itself is unimportant in reproduction: what is important is what the coitus brings into 

being.8 Mill’s Harm Principle supports the presumption that in the absence of harm, procreative liberty 

should be respected and the government should refrain from interfering in this sphere of conduct.  

In Australia, rather than adopting a distinctly liberal approach based on the Harm Principle that favours 

respect for procreative liberty in the absence of harm, some of the relevant legislation (specifically 

that which determines legal parental rights) relies on the application of the Welfare Principle. That 

Principle, which ensures that the welfare of the child is paramount, is not concerned with the effect 

of the procedure by which the child was brought into existence. It is concerned only with the welfare 

and best interests of the child that is born.  

A comparison of the concepts of harm and welfare reveals areas of overlap but, generally, the concept 

of welfare is narrower in scope than that of harm. The Welfare Principle is therefore less suitable to 

use as a foundation for policy-making in the context of commercial surrogacy than the Harm Principle 

because harm contemplates the effects of certain conduct on those directly impacted by it as well as 

the effect on the broader community. Conversely, welfare considers only those matters of concern 

that are directly relevant to the child once born, such as parentage and parental responsibility.  

In its practical application, the Welfare Principle overlaps somewhat with the Harm Principle. The 

Welfare Principle is applied to some extent using a harm-based methodology; but only so far as it 

relates directly to the child. So, even though the Harm Principle is (as articulated in Chapter Three) an 

 
7 John A Robertson, 'Procreative Liberty and the State’s Burden of Proof in Regulating Noncoital Reproduction' 
(1988) 16(1-2) Journal of Law, Medicine and Ethics 18, 18. 
8 Ibid. 
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appropriate framework against which to critique the current legislative response to the harm posed 

by commercial surrogacy, due to this overlap the Welfare Principle can (when necessary) be used to 

support the application of the Harm Principle.   

B Australia’s Conservative Approach to Regulating Surrogacy 

The prohibition of commercial surrogacy in Australia reflects a conservative (or perhaps even 

defensive) regulatory attitude. Such an attitude conflicts with the liberal approach that should 

underpin regulatory policy-making in Australia and is contrary to the approach now taken to the 

regulation of ART that largely, if informally, recognises a presumption favouring procreative liberty.9 

Therefore, in order to stay true to the liberal regulatory policy that now underpins legislative decisions, 

a more liberal approach that respects people’s procreative liberty should be adopted towards the 

regulation of commercial surrogacy. 

Some would advocate that ‘we should not implement new technologies even if we cannot exactly say 

what would be wrong with them. The fact that there are unforeseen, and perhaps unforeseeable, bad 

consequences is a sufficient reason to ban these activities.’10    

This is not the way that regulatory policymaking in a democratic liberal society like Australia should 

work. 11  Yet that certainly appears to be the approach taken in Australia to the regulation of 

commercial surrogacy. A truly liberal approach to regulation would require evidence of harm before 

the prohibition of any conduct, including commercial surrogacy, could be justified.  If Australia is to 

maintain its conservative prohibitory approach to the regulation of commercial surrogacy, then it 

should be predicated on the existence of harm or a serious risk of harm occurring. If regulatory reform 

 
9 See, eg, Standing Committee of Attorneys-General Australian Health Ministers’ Conference Community and 
Disability Services Ministers’ Conference, Joint Working Group, Attorney-General for Australia, A Proposal for a 
National Model to Harmonise Regulation of Surrogacy (2009) 2 (‘SCAG 2009’); QLD 2008 Report, above n 2, 30 ; 
ACT 2003 Report 20 above n 4, 16, where it was noted that ‘respect for liberties is one of the fundamental values 
that undergird modern democratic societies.’ 
10 Mairi Levitt and Matti Häyry, 'Overcritical, Overfriendly? A Dialogue between a Sociologist and a Philosopher 
on Genetic Technology and its Applications' (2005) 8(3) Medicine, Health Care and Philosophy 377, 380 citing M 
Häyry,‘Precaution and Solidarity’, (2005) Cambridge Quarterly of Healthcare Ethics 14, 199–206. 
11 Martin H Johnson and Kerry Petersen, 'Public Interest or Public Meddling? Towards an Objective Framework 
for the Regulation of Assisted Reproduction Technologies' (2008) 23(3) Human Reproduction 716, 718. 
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is to occur, then such reform must engage with the quantum of harm to ensure that that regulatory 

response is proportional to the risk foreseen. 

The Hon Michael Kirby discussed applying an overly precautious approach to science and technology, 

identifying that it carried dangers, and in particular  

[i]f taken too far, it could instil a negative attitude towards science and technology and encourage 

excessive regulation in the attempt to avoid any risks. Life is risky. Most technological innovations carry 

some risk. An undue emphasis on precaution, for fear of any risks, would not be good for science or 

technology or for the global economy or for innovation in thought as well as action.12 

In lawmaking, it is essential that ‘public policy be based on the truth, free of the myths that deceive 

us’, but legislators have consistently reacted to commercial surrogacy in a knee-jerk overly cautious 

manner.13  This is evident simply from the lack of attention that parliament has paid to the practice of 

commercial surrogacy. There have been many parliamentary inquiries into surrogacy, but those 

inquiries have focussed mainly on altruistic surrogacy: commercial surrogacy has almost always been 

excluded from consideration.14 

 
12 Michael Kirby, 'The Fundamental Problem of Regulating Technology' (2009) 5 The Indian Journal of Law and 
Technology 1, 13 (emphasis in original). 
13 Noel Preston, Understanding Ethics (The Federation Press, 2007) 84. 
14 See, eg, New South Wales Law Reform Commission, Artificial Conception: Surrogate Motherhood: Australian 
Public Opinion, Research Report No 2 (1987) (‘NSW 1987 Report 2’); New South Wales Law Reform Commission, 
Review of the Adoption of Children Act 1965 (NSW), Report No 81 (1997) (‘NSW 1997 Report 81’); New South 
Wales Law Reform Commission, Artificial Conception: Surrogate Motherhood, Report LRC 60 (1988) (‘NSW 1988 
Report LRC 60’); Special Committee, Queensland Government, Report of the Special Committee Appointed by 
the Queensland Government to Enquire into the Laws Relating to Artificial Insemination, In Vitro Fertilization and 
Other Related Matters Volumes I and II (March 1984) (‘QLD 1984 Report’); QLD 2008 Report, above n 2; ACT 
2003 Report 20, above n 4; South Australia Legislative Council, Parliament of South Australia, Report of the 
Working Party on In Vitro Fertilisation and Artificial Insemination by Donor, Report (1984) (‘SA 1984 IVF Report’); 
South Australia Legislative Council, Parliament of South Australia, Select Committee on Artificial Insemination by 
Donor, In-Vitro Fertilization and Embryo Transfer procedures and related matters in South Australia, Report 
(1987) (‘SA 1987 Report’); SA 2007 Report 26, above n 2; Victoria 2007 ART & Adoption Report, above n 2; 
Western Australia, Parliament, Report of the Committee Appointed by the Western Australian Government to 
Enquire into the Social, Legal and Ethical Issues relating to In Vitro Fertilisation and its supervision (1986) (‘WA 
1986 IVF Report’); WA 2008 Report 12, above n 2. 
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C A Failure to Properly Consider Harm in the Commercial Surrogacy Context 

There have been numerous governmental inquiries into the various aspects of ART, with many of 

these inquiries considering the regulation of surrogacy as part of their terms of reference. As the 

following jurisdictionally based discussion of the various inquiries that have considered surrogacy will 

reveal, the practice of commercial surrogacy has invariably been condemned without analysis, with 

the Reports recommending in all instances that it be prohibited, despite identifying no basis for the 

prohibition.  

1 Queensland 

The Queensland Government released the Demack Committee Report in 1984.15 That Committee was 

tasked with, amongst other things, investigating whether surrogacy should be permitted in 

Queensland. The Committee was of the view that scientific and technological developments (including 

IVF) should be controlled to ensure that they develop ‘to enhance human welfare and not to harm 

it.’16 It considered that the protection of human welfare includes preserving ‘society’s fundamental 

cultural values’,17 and that ‘control over technology is justified to the extent necessary to ensure that 

it does not become a tool which may cause harm to society.’18 Whilst the Committee referred to harm 

on several occasions in its Report it appeared to rely on moral analysis and no definition of what may 

constitute harm in the relevant sense was ever articulated. Rather, it appears that the concept of harm 

was assumed and applied in a very broad context to justify the recommendation to regulate the use 

of technological procedures (such as IVF) to engage in conduct (such as commercial surrogacy) that 

are likely to be frowned upon by society.19  Ultimately, the Committee recommended that commercial 

 
15 QLD 1984 Report, above n 14. 
16 Ibid 43. 
17 Ibid. 
18 Ibid 44. 
19 Ibid. 
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surrogacy be prohibited in Queensland and this recommendation was later adopted and included in 

the Surrogate Parenthood Act 1988 (Qld).20 

The issue of surrogacy remained dormant in Queensland until 2008 when the Queensland 

Government’s Investigation into Altruistic Surrogacy Committee (the Lavarch Report) was released. 

The Committee was of the view that ‘the Queensland Government’s role should be to develop a 

legislative and regulatory framework which balances the protection of vulnerable people from harm 

with the promotion of the liberty of consenting adults.’21 Despite this statement, no substantive 

discussion of harm appears in the Committee’s Report. 

As the name of the Committee denotes, the focus of the investigation was altruistic surrogacy; 

consideration of commercial surrogacy was not included in the Committee’s Terms of Reference. 

Therefore, any reference to harm in the Committee’s Report, was made in the context of altruistic, 

rather than commercial surrogacy and the extent of the Committee’s mention of commercial 

surrogacy was only to recommend that its prohibition should be maintained. 

2 New South Wales 

The New South Wales Law Reform Commission released its Report on Artificial Conception: Surrogate 

Motherhood in 1988 recommending that commercial surrogacy be prohibited. The Commission’s 

decision to recommend the prohibition of commercial surrogacy is ostensibly predicated on the 

application of the harm principle because it started its analysis of surrogacy ‘from the position that 

unless there is a serious risk of substantial harm to others, the law should treat decisions about 

surrogacy as matters of personal judgment.’22 However, other than mentioning the risk of exploitation, 

the Commission’s Report neglects to engage in any substantive discussion of what harm might 

constitute in the context of commercial surrogacy.  

 
20 Surrogate Parenthood Act 1988 (Qld) s 2. 
21 QLD 2008 Report, above n 2, Foreword. 
22 NSW 1988 Report LRC 60, above n 14, [3.18]. 
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New South Wales again considered the issue of surrogacy, although peripherally, in 1997 when it 

reviewed the Adoption of Children Act 1965 (NSW).23 In this instance though, the Commission did not 

make any recommendations regarding commercial surrogacy and did not discuss harm in the context 

of commercial surrogacy.  The real purpose of the Commission’s inquiry was to make 

recommendations regarding the process for adoption of children which may include, given the 

circumstances of their birth, children born through surrogacy.  

Most recently, New South Wales considered surrogacy in 2009 when the Standing Committee on Law 

and Justice released its Legislation on Altruistic Surrogacy in NSW Report.24 The Committee was tasked 

only with investigating altruistic surrogacy and therefore any engagement with harm related to 

commercial surrogacy was excluded from consideration.  

3 Australian Capital Territory 

In 1997 the ACT Community Law Reform Committee reported on surrogacy.25 The Report focuses on 

altruistic surrogacy; commercial surrogacy was excluded from the Committee’s Terms of Reference. 

At the time of releasing its Report, the ACT legislation regulating surrogacy prohibited commercial 

surrogacy. The Committee’s Report recommended that that prohibition remain in place however, 

given that the brief was to focus only on altruistic surrogacy, there were no substantive reasons 

provided by the Committee as to why that recommendation was made.26 The next time the issue of 

surrogacy was visited in the ACT was in the early 2000s. December 2003 saw the release of the ACT 

Law Reform Commission’s Report on Substitute Parentage Agreements.27 Whilst the Commission 

identified the possibility that surrogacy in general may cause harm, it did not delve into what harm 

 
23 NSW 1997 Report 81, above n 14.  
24 NSW 2009 Report 38, above n 2. 
25  Australian Capital Territory Community Law Reform Committee, ACT Parliament, Artificial Conception 
(Amendment) Bill 1996 Report 17 (1997) (‘ACT 1997 Report 17’). 
26 Ibid 10. 
27 ACT 2003 Report 20, above n 4. 
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meant in the relevant sense.28  Rather, the term “harm” was used in without clear definition to support 

the Commission’s recommendation that commercial surrogacy remain prohibited in the ACT.29 

4 Victoria 

Surrogacy was first considered by Victoria in the early 1980s and 1984 saw the Victorian Government’s 

Waller Committee Report released.30 Part of that Committee’s Terms of Reference were to consider 

‘whether the process and practice of IVF … give rise to undesirable social and moral practices.’31 As 

can be seen from this statement, the Victorian government overlooked any correlation between IVF 

(and by extension commercial surrogacy) and harm. The basis of the government’s investigation into 

the morals associated with IVF was contrary to the harm-based liberal principles that should underpin 

lawmaking in Australia. Its conclusion that commercial surrogacy amounted to ‘the purchase of a child, 

and should not be countenanced’ lacked any evidence that the practice was harmful to the parties 

involved in the arrangement, the resulting child or to society at large.32    

The Committee did note though that ‘surrogacy in IVF may commend itself more than the use of donor 

gametes in IVF to some couples’ and that because the child born would be the genetic child of the 

intended parents, ‘ethical problems about disclosure and identify would be avoided.’33 However, the 

Committee then immediately stated that commercial surrogacy arrangements are ethically 

unacceptable because ‘it is the buying and selling of a baby which is really the core of the 

arrangement.’34 This statement seems somewhat contradictory to the Committee’s previous assertion 

regarding IVF (gestational) surrogacy, especially in light of its acknowledgement that IVF surrogacy 

would alleviate certain ethical problems regarding the child’s identity.  If the child born through 

gestational surrogacy is the genetic child of the intended parents, then it is difficult to see how the 

 
28 Ibid 19. 
29 Ibid 23. 
30 The Committee to Consider the Social, Ethical and Legal Issues Arising from in vitro Fertilization, Parliament of 
Victoria, Report on the Disposition of Embryos Produced by in vitro Fertilization (1984) (‘Victoria 1984 Report’). 
31 Ibid 2. 
32 Ibid 50 [4.6]. 
33 Ibid 52 [4.10]. 
34 Ibid 52 [4.11]. 
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fact that the surrogate is paid to gestate that child necessarily amounts to the sale of a baby. Despite 

the Committee’s recommendations, at no point in its consideration of commercial surrogacy was the 

issue of harm considered, apart from a brief reference which was made in the context of harm that 

may arise should a surrogate refuse to relinquish the resulting child after birth.35  

The issue of surrogacy was not revisited in Victoria until the mid-2000s and in 2007 the Victorian Law 

Reform Commission released its final report on ART and Adoption.36 Included in the Commission’s 

Terms of Reference was the requirement to inquire into and report on ‘eligibility criteria in respect of 

all or any forms of assisted reproduction and adoption’.37 As part of its inquiries, the Commission 

discussed the risk of harm to children in the context of ART and protecting their best interests but did 

not elaborate on what constituted harm in the relevant sense. The closest that the Commission came 

to discussing harm in the commercial surrogacy context was to note that ‘the principle of non-

exploitation of children and parents is intended to make it clear that it is not acceptable to exploit the 

reproductive capabilities of men and women, or the children born as a result of ART, in trade or 

otherwise.’38 

5 South Australia 

As early as 1984 when the Working Party released its Report on In Vitro Fertilization and Artificial 

Insemination by Donor,39 the practice of commercial surrogacy has been considered unacceptable in 

South Australia. Surrogacy was included as part of that Working Party’s investigations and it 

recommended that the law in South Australia not be changed to enable commercial surrogacy to be 

practiced,40 merely stating that the ‘community in general regards surrogacy as unacceptable.’41 It was 

on this basis that the Working Party made its recommendations regarding surrogacy. The Report made 

 
35 Ibid 53 [4.14]. 
36 Victoria 2007 ART & Adoption Report, above n 2. 
37 Ibid 5. 
38 Ibid 59. 
39 SA 1984 IVF Report, above n 14. 
40 Ibid (xiii) [23]. 
41 Ibid 29. 



55 
 

no mention of the potential for any harm to result from surrogacy. It merely asserted that surrogacy 

contracts were contrary to public policy and should be unenforceable and, further, that in relation to 

commercial surrogacy, the payment aspect would be contrary to the provisions of the current 

adoption legislation, under which the intended parents would need to apply to adopt the resulting 

child in order to gain legal parentage.42  

South Australia again entered into the surrogacy discussion in 1987 when it released the Cornwall 

Committee Report. Keeping in line with the recommendations of the 1984 Working Party Report, the 

Cornwall Committee also stated its opposition to surrogacy ‘on principle’, recommending that all 

forms of surrogacy should not be permitted.43 The Committee’s entire discussion of surrogacy was 

limited to two paragraphs and made no mention of harm whatsoever.  

South Australia again considered surrogacy was in 2007 when the Social Development Committee 

released the Report on its Inquiry into Gestational Surrogacy. 44  The Committee gave some 

consideration to potential harm caused by surrogacy generally (thereby acknowledging that as the 

correct basis for regulation of conduct), but did not engage specifically with harm in the commercial 

surrogacy context.  The Commission acknowledged that those who oppose surrogacy ‘argued that the 

practice causes significant harm to both mother and child,’45 and that one of the most ‘trenchant 

criticisms of surrogacy is that it … reduces the child to a mere commodity.’46 This application of harm 

in the context of surrogacy, however, did not address commercial surrogacy specifically. Rather, 

reference was simply made to surrogacy as a general practice and no distinction between altruistic 

and commercial surrogacy was considered by the Committee. 

 
42 Ibid. 
43 SA 1987 Report, above n 14, 9 [55], 20. 
44 SA 2007 Report 26, above n 2. 
45 Ibid 45. 
46 Ibid 47. 



56 
 

6 Tasmania 

The Tasmanian Chalmers Committee released its Report into Artificial Conception and Related Matters 

in 1985. 47  As part of its investigation, the Committee considered whether surrogacy should be 

permitted in Tasmania. It concluded that surrogacy is unacceptable because ‘there may be a risk of 

serious psycho-social harm to the resultant child’ (which is in itself an acknowledgment that harm is 

the relevant threshold for regulating conduct).48  Despite reaching this conclusion, the Committee did 

not elaborate on what it considered “psycho-social harm” to be.  It merely commented on the dearth 

of research available at that time, stating that given the ‘present state of medical knowledge’ there 

was no guarantee as to what harm children born through surrogacy might suffer, concluding that 

surrogacy was therefore an unacceptable practice.49 

The issue of surrogacy was again revisited in Tasmania in the mid to late 2000s. The Select Committee 

released its Report on Surrogacy in 2008 recommending that the status quo on prohibiting commercial 

surrogacy remain.50 In this regard, the Committee stated that ‘[c]ommunity values within Australia are 

rightly set against the commodification of children, and the exploitation of socially and economically 

disadvantaged women.’ 51  However, despite this assertion, no discussion of whether commercial 

surrogacy actually amounts to the commodification of children  or is exploitative of women appears 

in the Committee’s Report.  

7 Western Australia 

October 1986 saw the release of the Western Australian Michael Committee Report in which the social, 

legal and ethical issues relating to IVF and its supervision were considered.52 Although the Committee 

made a point of commenting that it did not regard itself ‘as having a mandate to impose moral 

 
47 Committee to Investigate Artificial Conception and Related Matters, Parliament of Tasmania, Report (1985) 
(‘Tasmania 1985 Report’). 
48 Ibid 80 [5.2.10]. 
49 Ibid. 
50 Tasmania 2008 Report, above n 2, 32. 
51 Ibid. 
52  WA 1986 IVF Report, above n 14. 
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standards upon the community at large’,53 it recommended that surrogacy not be permitted without 

investigating  whether the practice was likely to result in harm.54 Nonetheless, the Committee’s Report 

made no further mention of harm.  A later inquiry was conducted by the Western Australian 

Reproductive Technology Working Party which also recommended that surrogacy should not be 

permitted.55  Following the release of the Working Party’s Report in August 1988, a Select Committee 

was hastily established to inquire into the Working Party’s findings.  The Select Committee released 

its report in December 1988, recommending that separate legislation be enacted to regulate the 

practice of surrogacy and that commercial surrogacy should not be permitted, without any mention 

of harm.56 

In 1997 the Western Australia government tasked a Select Committee to review the Human 

Reproductive Technology Act 1991 (WA).  As part of the Committee’s review, the issue of surrogacy 

was considered. The Committee’s Report, released in 1999, did not engage in a discussion of the risk 

of harm that commercial surrogacy may pose, simply recommending that only altruistic surrogacy be 

permitted.57 

8 Northern Territory 

There have been no inquiries into surrogacy conducted in the Northern Territory. 

9 Commonwealth  

In 2008 the Joint Working Group of the Standing Committee of Attorneys-General health Ministers’ 

Conference Community and Disability Services Ministers’ Conference released its Proposal for a 

National Model to Harmonise Regulation of Surrogacy (“the SCAG Report”).58 The Report mentions 

 
53 Ibid 4. 
54 Ibid 54 [13]. 
55 Western Australian Reproductive Technology Working Party, Western Australia Parliament, Report (1988) 
(‘WA 1988 Report’). 
56 Select Committee, Western Australia Parliament, Report of the Select Committee Appointed to Inquire into the 
Reproductive Technology Working Party’s Report (1988) (‘WA 1988 Select Committee Report’). 
57 Select Committee on the Human Reproductive Technology Act 1991, Legislative Assembly Western Australia, 
Report (1999) 268 [18.10] (‘WA 1999 Report’). 
58 SCAG 2009, above n 9. 
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harm several times but stops short of providing an explanation of what might constitute harm in the 

relevant sense.  The proposal to create a framework to regulate altruistic surrogacy at a national level 

drew upon the legislation in place in the various states and the ACT. The issue of commercial surrogacy 

was dealt with only peripherally, with the Report noting that there is ‘widespread agreement that 

commercial surrogacy … should be banned.’59 

The most recent inquiry into surrogacy was concluded in 2016 when the House of Representatives 

Standing Committee on Social Policy and Legal Affairs released its Report on Surrogacy Matters.60 That 

inquiry was the first to consider commercial surrogacy in detail, yet the issue of harm in the domestic 

commercial surrogacy context remained unexplored.61 Despite this, the Committee recommended 

that commercial surrogacy remain illegal in Australia, stating that ‘the risk of exploitation of both 

surrogates and children remains significant.’62 It is unclear how the Committee reached this conclusion, 

given that its Report contained no discussion of what constitutes such a risk and how it manifests. 

10 Other Bodies 

In April 1990 the National Bioethics Consultative Committee produced a Report on Surrogacy. The 

Committee’s Report is the only document that contains an attempt to discuss what harm might mean 

in the surrogacy context. The Committee examined the liberal principles that underpin democratic 

society, referring to Mill’s Harm Principle as ‘the classic statement of this principle’. 63  However, 

despite the Committee’s acknowledgement that the Harm Principle underpins law-making in Australia, 

it did not go so far as to articulate what harm might mean. Rather, the Committee merely recognised 

that ‘there is a ‘grey area’ where we find it difficult to define whether a given action causes ‘harm’’.64 

 
59 Ibid 2 [2]. 
60 House of Representatives Standing Committee on Social Policy and Legal Affairs, Parliament of Australia, 
Inquiry into the Regulatory and Legislative Aspects of International and Domestic Surrogacy Arrangements (2016) 
(‘House of Representatives Standing Committee 2016 Report’). 
61 Ibid 31 [1.112]. This paragraph contains the only reference to harm in the Report and it is made in the context 
of international commercial surrogacy arrangements.  
62 Ibid 6 [1.19]. 
63  The National Bioethics Consultative Committee, 'Surrogacy' (Report 1, National Bioethics Consultative 
Committee (Australia), April 1990) 14 (‘NBCC 1990 Report 1’). 
64 Ibid. 



59 
 

The 2007 NHMRC Guidelines restrict the discussion of harm to procedures that may cause harm to an 

embryo and does not extend to surrogacy, noting only that the issue of surrogacy requires further 

community debate.65  

The Family Law Council released a Report on Parentage and the Family Law Act in 2013.66 Issues 

relating to the parentage of children born through surrogacy were considered, but only in the context 

of proposed amendments to the Family Law Act 1975 (Cth). The Report acknowledge that one aspect 

of the legislation should be to protect against harm, but as with other reports, the Report did not 

expand upon what harm the legislation should protect against.67  

D Policy Observations 

Despite the liberal policy considerations that underpin regulatory policymaking in Australia, the 

repeated exclusion of commercial surrogacy from parliamentary investigation is significant; especially 

so because all current Australian surrogacy legislation expressly prohibits it. Because of this dearth of 

legislative investigation, the parliamentary material that considers the Harm Principle in the specific 

context of commercial surrogacy is virtually non-existent. If the prohibition of commercial surrogacy 

is to be maintained, then the government has a responsibility to ensure that any likely harm is unable 

to be adequately addressed through less proscriptive regulatory measures.  The examination of the 

legislative inquiries into surrogacy and related matters highlights a distinct gap in that literature; 

namely that the government has repeatedly failed to articulate what constitutes harm, and in what 

circumstances such harm might occur, in the context of commercial surrogacy. This thesis fills that gap 

in the literature: It reasons that in the absence of harm, liberty (specifically, reproductive liberty) 

should prevail. 

 
65 Australian Government, National Health and Medical Research Council, Ethical Guidelines on the Use of 
Assisted Reproductive Technology in Clinical Practice and Research (2004) (as revised in 2007 to take into 
account the changes in legislation) 89, 92 (‘NHMRC Guidelines’). 
66 Family Law Council, Commonwealth of Australia, Report on Parentage and The Family Law Act (2013) (‘Family 
Law Council 2013 Report’). 
67 Ibid 8. 
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 ART GUIDELINES AND CODES OF PRACTICE 

As is the case with surrogacy, the broader sphere of ART is not regulated at a Commonwealth level in 

Australia. Rather, the various States and Territories enact their own legislation and/or rely on the 

National Health and Medical Research Council’s Ethical Guidelines on the use of Assisted Reproductive 

Technology in Clinical Practice and Research.68  

In its background statement, the NHMRC Guidelines state that they ‘in conjunction with the law, 

create a robust framework for the conduct of research or practice.’69 The scope of the Guidelines 

extends to the practice of providing fertility treatment using ART but in the context of surrogacy, the 

Guidelines unequivocally state that undertaking or facilitating a pregnancy for the purpose of 

commercial surrogacy is ‘ethically unacceptable’.70 No justification is given for this position.  

In relation to altruistic surrogacy, the Guidelines do not stipulate a particular standard of conduct or 

recommended course of action by practitioners other than to prohibit them from advertising or 

accepting fees for facilitating surrogacy agreements. On the specific issue of whether it is acceptable 

for practitioners to provide services in connection with altruistic surrogacy agreements the Guidelines 

are silent. They merely acknowledge that some jurisdictions in Australia permit altruistic surrogacy 

and, in these jurisdictions, certain conditions, such as mandatory counselling and independent legal 

advice, must be met before a surrogacy agreement can proceed.71  

In addition to the NHMRC Guidelines, professional standards also play a role in the conduct of medical 

practitioners providing ART services. The Fertility Society of Australia’s Reproductive Technology 

Accreditation Committee has developed a Code of Practice for Assisted Reproductive Technology 

 
68 See Parentage Act 2004 (ACT); Surrogacy Act 2010 (NSW); Surrogacy Act 2010 (Qld); Family Relationships Act 
1975 (SA); Surrogacy Act 2012 (Tas); Assisted Reproductive Treatment Act 2008 (Vic); Surrogacy Act 2008 (WA); 
NHMRC Guidelines, above n 65. 
69 NHMRC Guidelines, above n 65, 8. 
70 Ibid 10, 57. 
71 Ibid 57. 
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Units.72 Under that Code of Practice practitioners wanting to provide ART services to patients are 

required to obtain accreditation by the Fertility Society of Australia and participate in regular 

independent auditing.73 

The purposes of the NHMRC Guidelines and the Fertility Society’s Code of Practice respectively are to 

provide practitioners with guidance on the ethical and legal constraints of providing ART services and 

a framework for accreditation for the provision of ART services. Although both documents 

acknowledge the use of ART in the surrogacy context neither provides any explanation of why 

commercial surrogacy is deemed to be ‘ethically unacceptable’.74  

This thesis explores whether the approach to surrogacy regulation in Australia is predicated on a 

distinction between altruistic and commercial surrogacy that may not be justified. In this regard, it is 

useful to examine the evolution of Australia’s surrogacy legislation to gain a clear perspective of how 

surrogacy has been viewed by law and policymakers. The inquiries conducted into surrogacy and 

subsequent law reform demonstrate changing societal norms slowly but surely swinging from 

condemnation to acceptance of surrogacy in all its forms. 

 AUSTRALIA’S SURROGACY LEGISLATION: A HISTORY 

The discussion below examines the history of Australia’s surrogacy legislation on a jurisdictional basis. 

A Queensland 

Surrogacy was first investigated by the Queensland Government in February 1983 when a special 

committee was appointed to investigate and report on ‘the laws relating to artificial insemination, in 

vitro fertilisation and other related matters.’75 The committee, chaired by the Hon Justice Demack, 

provided its report in March 1984. 

 
72 Fertility Society of Australia, Reproductive Technology Accreditation Committee, Code of Practice for Assisted 
Reproductive Technology Units (revised March 2014). 
73 Ibid 4, 5. 
74 NHMRC Guidelines, above n 65, 57. 
75 QLD 1984 Report, above n 14. 
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The Report recommended that entering an altruistic surrogacy agreement should not be a criminal 

offence; however, those agreements should be void or unenforceable.76 Following the Demack Report, 

Queensland drafted the Surrogate Parenthood Bill 1988 (Qld). In the second reading speech of the Bill, 

and contrary to recommendations of the Demack Report, it was argued that all forms of surrogacy 

should be prohibited because: 

 It was dehumanising to use and pay another human being to reproduce, 

 Babies must not be used as commodities, and 

 Queensland should seek to avoid the trauma and legal battles associated with surrogacy in 

other jurisdictions.77 

On 6 October 1988, the Queensland Government enacted the Surrogate Parenthood Act 1988 (Qld) 

that expressly prohibited both altruistic and commercial surrogacy. In 2001 a report released by a 

Taskforce on Women and the Criminal Code recommended the decriminalisation of altruistic 

surrogacy in Queensland. The Taskforce stated that ‘it was generally felt inappropriate and unhelpful 

to involve the criminal justice system in this intensely private matter between relatives and friends.’78 

The Queensland Government ignored the Taskforce’s recommendations and the Surrogate 

Parenthood Act 1988 (Qld) remained unaltered.  

On 14 February 2008 surrogacy once again appeared on the legislative radar when the then Premier 

of Queensland, Hon Anna Bligh MP, tabled a briefing paper calling for reform of Queensland’s 

surrogacy legislation. The Premier stated that ‘the Queensland Government believes the time has 

come to decriminalise altruistic surrogacy.’79  The Investigative Committee’s brief extended only to 

 
76 QLD 1984 Report, above n 14, 114-118 and 146. 
77Queensland, Second Reading Speech, Surrogate Parenthood Bill 1988, 23 March 1988, 5546 (Peter McKechnie) 
78  Queensland Parliament, ‘Investigation into Altruistic Surrogacy Committee’ Issues Paper (2008) 2 
(‘Queensland 2008 Issues Paper’) citing Office of Women’s Policy, Department of Equity and Fair Trading, 
Queensland Government, Report of the Taskforce on Women and the Criminal Code (2000), Recommendation 
82, 385. 
79 Queensland Parliament, ‘Altruistic Surrogacy in Queensland: Background Paper’ (2008) 4. 
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investigating altruistic surrogacy. Commercial surrogacy was excluded from the terms of reference. In 

relation to the issue of commercial surrogacy, Premier Bligh stated: 

The legalisation of commercial surrogacy will not be a matter for consideration by the 

committee. My government firmly believes that no-one should be able to make a 

commercial profit from their reproductive capacities, and that is not an issue that we [sic] 

intend to be revisited.80 

The committee, headed by Mrs Linda Lavarach MP, was tasked with investigating the following 

matters: 

 Whether altruistic surrogacy should be decriminalised and if so,  

o the eligibility criteria appropriate to provide access to a surrogacy agreement 

including: 

 the marital status and  

 sexual orientation of the intended parents and  

o the legal parentage of the child. 

 If decriminalised, what the appropriate role of the government should be in the regulation of 

altruistic surrogacy, 

 Whether a genetic relationship should play a role in a surrogacy agreement, 

 The appropriate legal rights and responsibilities to be imposed under a surrogacy agreement, 

 Access to information regarding the surrogacy agreement by the child.81 

The committee released its report in October 2008. It recommended that altruistic surrogacy in 

Queensland be decriminalised and made several recommendations relevant to the matters listed 

above. 

 
80 Queensland Parliament, Ministerial Statements, ‘Altruistic Surrogacy’ (2008) 224. 
81 Queensland 2008 Issues Paper, above n 78. 
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Following the release of the Report, on 23 April 2009 Premier Bligh announced that Queensland would 

decriminalise altruistic surrogacy.82  Commercial surrogacy, however, was to remain prohibited. A 

Paper containing a proposed legislative model was tabled on 18 August 2009 and a consultation draft 

of Queensland’s Surrogacy Bill 2009 was released on 29 October 2009.83  

The Surrogacy Act 2010 (Qld) (“the Queensland Act”) was assented to on 16 February 2010 and 

commenced on 1 June 2010. The Queensland Act permits altruistic surrogacy,84 but expressly prohibits 

commercial surrogacy agreements.85 Additionally, the Act declares it an offence for a resident of 

Queensland to engage in commercial surrogacy anywhere within Queensland, Australia or overseas.  

For those children who are born through surrogacy in Queensland, the Act’s objects seek to ensure 

that the legislation protects ‘the child’s wellbeing and best interests.’86  To properly protect the 

interests of children born of altruistic surrogacy agreements, the Queensland Act affords those 

children the same status and legal protection afforded to children born naturally.87 The Queensland 

Government has endeavoured to ensure protection of the interests of the parties engaging in altruistic 

surrogacy while concurrently adopting a minimalist approach to intervention into their lives.88   

B New South Wales 

The New South Wales Law Reform Commission first reported on surrogacy in 1987. Its Research 

Report was prepared as one part of an investigation covering all aspects of human artificial 

conception.89 In accordance with the terms of reference that required it to study “surrogate mothering” 

 
82 Anna Bligh (Premier and Minister for the Arts) and Cameron Dick (Attorney-General and Minister for Industrial 
Relations), ‘Altruistic Surrogacy to be decriminalised in Queensland’ (Ministerial Media Statements, 23 April 
2009). 
83 Queensland Parliament, Queensland Government Model for the Decriminalisation of Altruistic Surrogacy and 
the Transfer of Legal Parentage, Parl Paper No 5309T708 (2009) 1 (‘Queensland 2009 Paper No 5309T708’). 
84 Surrogacy Act 2010 (Qld), s 7 
85 Ibid s 56. 
86 Ibid s 5(b)(ii), 6(1). 
87 Ibid s 6(2)(b). 
88 Queensland 2009 Paper No 5309T708, above n 83, 3. 
89 New South Wales Law Reform Commission, Artificial Conception: Surrogate Motherhood: Australian Public 
Opinion, Research Report No 2 (1987) 1.1 (‘NSW 1987 Research Report 2’). 
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agreements, the Commission undertook a national opinion poll on surrogate motherhood seeking 

public opinion on the following: 

 Attitudes to surrogate motherhood, 

 Payment of the surrogate, 

 Intermediary involvement in surrogacy agreements, 

 Enforceability of surrogacy agreements, 

 Disclosure of the surrogate’s identity, 

 Eligibility for persons other than married couples, and 

 Eligibility for reasons other than medical difficulties.90 

The results of that study revealed that more than 50% of the people surveyed agreed that surrogacy 

agreements should be permitted.91  The Committee released its final Report in 1988 and whilst, not 

expressly recommending that surrogacy should be an offence, it did recommend that surrogacy should 

be discouraged ‘by all practicable legal and social means.’92 The Report also recommended that it 

should be a criminal offence for any person to draft or assist with the drafting of a surrogacy 

agreement.93 

Notwithstanding the contents of the 1988 Report, New South Wales left surrogacy unregulated.  It 

was not until 1997 that surrogacy was again addressed by the Law Reform Commission when it 

produced its Report on the Review of the Adoption of Children Act 1965 (NSW).94 The Commission 

considered ‘the relevance of surrogacy and reproduction technology to adoption law.’95 It was of the 

view that ‘surrogacy impacts on adoption when people try to use adoption law to resolve permanently 

 
90 Ibid 1.6. 
91 Ibid 2.3. 
92 New South Wales Law Reform Commission, Artificial Conception: Surrogate Motherhood, Report No 60 (1988), 
4.5 - 4.7 (‘NSW 1988 Report 60’). 
93 Ibid 4.26 – 4.27. 
94 NSW 1997 Report 81, above n 14. 
95 Ibid 11.1. 
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relationships, rights and responsibilities between parties in a surrogacy agreement in the absence of 

specific legislation on surrogacy.’96 

The Commission found that even though there was no legislation regulating surrogacy in New South 

Wales, surrogacy agreements were still taking place; 97  however it was unlikely that surrogacy 

agreements would be enforced by the courts if challenged. Research previously conducted by the 

Commission had indicated that children born of surrogacy agreements required specific legislative 

protection, including the right to access information relating to their biological origins.98 

The Report also stated that a surrogacy agreement that was made with the intention that the intended 

parents would later apply to adopt the child would potentially involve several breaches of the 

Adoption of Children Act 1965 (NSW) including ‘making payments, advertising for adoption and 

negotiating an adoption or transferring a child with a view to adoption without the permission of the 

Director-General.’ 99  The Commission ultimately concluded that the existence of a surrogacy 

agreement should not automatically prevent an application for adoption of the child born of that 

agreement,100  and that the court should retain the discretion whether or not to grant adoption 

orders.101  

Following the Commission’s Report, the Adoption Act 2000 (NSW) was enacted but surrogacy 

remained unregulated, leaving intended parents to satisfy the requirements of the adoption 

legislation in order to be formally recognised as the parents of their child. 

It was not until the Assisted Reproductive Technology Bill 2007 was tabled in the New South Wales 

Parliament that change began to occur. This Bill was developed as a result of the previous Law Reform 

reports and sought to ‘address a range of issues relating to the social and ethical aspects of ART.’102  

 
96 Ibid 11.6. 
97 Ibid 11.7 citing the Submission to New South Wales Law Reform Committee 2 August 1994 (CONCERN for 
People with Infertility Problems NSW), 6. 
98 Ibid 11.8. 
99 Ibid 11.18 citing Adoption of Children Act 1965 (NSW), ss 50 – 52. 
100 Ibid 11.41. 
101 Ibid 11.45. 
102 Second Reading Speech, Assisted Reproductive Technology Bill 2007 (NSW), 27 November 2007, 4382. 
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The Assisted Reproductive Technology Act 2007 (NSW) came into effect on 1 January 2010103 and its 

objects were, amongst other things, to include the prevention of ‘commercialisation of human 

reproduction.’104  The Act permitted altruistic surrogacy; however all surrogacy agreements were 

deemed to be void.105 Entering into, arranging or accepting any benefit under a commercial surrogacy 

agreement was prohibited and it was illegal to advertise or solicit for participants in commercial 

surrogacy agreements.106  

The NSW Act contained no positive regulation of altruistic surrogacy agreements, instead focussing 

on the offences attached to commercial surrogacy. Indeed, the relevant Part of the Act was only four 

sections in length, including the definitions section. The Act had little, if any, effect on previous 

altruistic surrogacy practices in New South Wales, leaving intended parents and surrogates to 

negotiate their own arrangements.  

Surrogacy was further investigated in 2008 and 2009 in New South Wales. The Legislative Council 

Standing Committee on Law and Justice delivered its Report in May 2009.107 The Committee was 

tasked to report on, amongst other things, what role the government should play in regulating 

surrogacy, any legislative amendments required to clarify the legal status of any child born through 

surrogacy, the criteria for entry into a surrogacy agreement, the legal rights and responsibilities of the 

parties to a surrogacy agreement and the relationship between state and federal legislation relating 

to surrogacy.108  

The Committee’s Report recommended that the New South Wales government should consider 

‘establishing an independent, government appointed, expert review panel that would oversee 

surrogacy arrangements.’109 The Report also recommended that significant amendments be made to 

 
103 other than section 6(1) which commenced on 1 March 2010. 
104 Assisted Reproductive Technology Act 2007 (NSW), s 3(a). 
105 Ibid s 45. 
106 Ibid ss 43-4. 
107 New South Wales Parliament, Legislative Council, Standing Committee on Law and Justice: Legislation on 
Altruistic Surrogacy in NSW, Report 38 (2009) (‘NSW 2009 Report 38’). 
108 Ibid iv. 
109 Ibid 101. 
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the existing legislation and in May 2010 the Hon. John Hatzistergos announced the New South Wales 

government’s intention to introduce new surrogacy legislation.  

The Surrogacy Bill 2010 was introduced into Parliament on 21 October 2010 and the Surrogacy Act 

2010 (NSW) (“the NSW Act”) commenced on 1 March 2011. The NSW Act permits altruistic surrogacy 

and provides a mechanism for the transfer of legal parentage of children born through altruistic 

surrogacy. The NSW Act expressly prohibits commercial surrogacy making it illegal for NSW residents 

to engage in commercial surrogacy anywhere within Australia or overseas. 

C Australian Capital Territory 

The first piece of surrogacy legislation in the ACT, Substitute Parent Agreements Act 1994 (ACT), was 

enacted on 1 November 1994 to ‘restrict the making of substitute parent agreements.’110 The Act 

evolved from a Discussion Paper tabled in the ACT Legislative Assembly in December 1993 which 

recommended that commercial surrogacy should be illegal but, whilst surrogacy agreements should 

not be condoned, entering into an altruistic surrogacy agreement should not be an offence.111  

In 2002 the Chief Minister, John Stanhope MLA tasked the Department of Justice and Community 

Safety with reviewing the ACT’s legislation to identify instances of discrimination of same-sex couples 

and others.112 The Department’s Issues Paper was released in December 2002. As part of its review, 

the Department examined reproductive and parenting rights contained in various pieces of legislation 

including the Adoption Act 1993 (ACT) and the Artificial Conception Act 1985 (ACT). The Substitute 

Parent Agreements Act 1994 (ACT), however, was not examined in detail. The Issues Paper reported 

that the provisions of the Artificial Conception Act 1985 (ACT) only permitted heterosexual couples to 

apply for parentage orders under a substitute parent agreement. Therefore, same-sex couples who 

 
110 Substitute Parent Agreement Act 1994 (ACT) (repealed), Objects. 
111 Attorney-General, ACT Attorney-General’s Department, Surrogacy Agreements in the ACT: Discussion Paper 
(1993) 3 [6]. 
112 ACT Legislative Assembly, Gay, Lesbian, Bisexual, Transgender and Intersex people in the ACT: Issues Paper 
(2002) 1. 
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entered a surrogacy agreement in that Territory would be prevented from applying for parentage 

orders under the existing provisions of that Act.113  

Following the release of the 2002 Issues Paper, the ACT Law Reform Commission was then directed to 

review the law relating to substitute parent agreements.114 The Commission was briefed to consider: 

 The need for, and desirability of, the current restrictions on substitute parent agreements in 

the Substitute Parent Agreements Act 1994 (ACT), 

 The need for, and desirability of, parentage orders under part 3 of the Artificial Conception 

Act 1985 (ACT), and 

 Whether these laws properly take account of the interests of all parties involved.115 

While the Commission was not specifically briefed to consider same-sex issues, its Report did include 

anti-discrimination considerations so far as they related to the then current provisions of the Artificial 

Conception Act 1985 (ACT). The Report recommended amending the Artificial Conception Act 1985 

(ACT) to allow the court to recognise same-sex partners as parents of a child born through ART 

processes, where it is in the best interests of the child to do so.116 

Several other recommendations were also made in the Report including: 

 amendments to the Artificial Conception Act to  

o provide a rebuttable presumption of parentage in the case of a child born under a 

substitute parent agreement; and  

o permit the Supreme Court to make parentage orders where it is in the best interests 

of the child to do so 

 consideration by the Department of Education Youth and Community Services as to: 

o provision of education regarding substitute parent agreements; and 

 
113 Ibid 15 citing Artificial Conception Act 1985 (ACT), s 2. 
114 ACT Law Reform Commission, Substitute Parentage Agreements, Report No. 20 (2003), 4. 
115 Ibid. 
116 Ibid 38. 
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o establishing counselling facilities for parties contemplating substitute parent 

agreements.117 

The ensuing legislative reform in the ACT saw the enactment on 22 March 2004 of the Parentage Act 

2004 (ACT) and the simultaneous repeal of the Substitute Parent Agreements Act 1994 (ACT), the Birth 

(Equality of Status) Act 1988(ACT) and the Artificial Conception Act 1985 (ACT).  The Explanatory 

Statement to the Parentage Act 2004 (ACT) identifies that the object of that Act is to ‘remove 

discrimination relating to parentage.’118  While the Act’s Explanatory Memorandum declared that 

‘little substantive change has been made to the law’, it could be argued that extending the meaning 

of “parent” to include same-sex partners and removing the prohibition of eligibility of same-sex 

couples to adopt are, in reality, quite substantive changes. 119 Another aspect of the legislation also 

underwent substantive change; the Act introduced extra-territorial provisions that make it an offence 

for residents of the ACT to engage in commercial surrogacy in any other jurisdiction, irrespective of 

whether commercial surrogacy is legal in that jurisdiction.120   

D Victoria 

Victoria’s investigation of surrogacy has been a lengthy and comprehensive undertaking.  The first 

request to the Victorian Law Reform Commission to investigate the laws governing access to ART, 

recognition of parents and the regulation of surrogacy came from the Attorney-General in October 

2002.121 A consultation paper was published in 2004 explaining the current law and the issues for 

 
117 Ibid 41. 
118 Explanatory Statement, Parentage Bill 2003 (ACT) 2. 
119 Ibid. 
120 Parentage Act 2004 (ACT) s 45. 
121  Victorian Law Reform Commission, Completed Projects, Assisted Reproductive Technology (ART) and 
Adoption 
<http://www.lawreform.vic.gov.au/wps/wcm/connect/justlib/Law+Reform/Home/Completed+Projects/ART+a
nd+Adoption/>.  
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investigation and inviting submissions from interested institutions, organisations and members of the 

public.122  From 2004 to 2006 the Commission held consultations, roundtables, meetings and forums.  

During this time, three occasional papers were released together in August 2004.123  A public forum, 

attended by approximately 150 people, was held in September 2004 and three position papers were 

released in 2005 making interim recommendations in relation to access, parentage and surrogacy 

respectively.124 Submissions were invited and approximately 700 interested parties responded. This 

prompted further consultation with the community, experts, medical practitioners and those who had 

used or were using ART. In addition, roundtable discussions were held covering access, parentage and 

surrogacy (the three issues covered in the position papers). The Commission’s final report was 

delivered to the Attorney-General in March 2007 making 130 recommendations on the regulation of 

ART in Victoria.125 

The Commission specifically recommended that a more inclusive approach to the regulation of ART 

and adoption should be implemented.126 The Report recognised that a flexible regulatory scheme was 

required; one that acknowledged the myriad circumstances in which access to ART is required. The 

Report recommended that surrogacy agreements should be recognised and permitted, however 

commercial surrogacy should be expressly prohibited. Recommendations were also made in relation 

to the presumption of parentage of children born through surrogacy. 127  As a result of the 

 
122 Victorian Law Reform Commission, Consultation Paper, Assisted Reproduction and Adoption: Should the 
Current Eligibility Criteria in Victoria be Changed? (2003). 
123 Victorian Law Reform Commission, Assisted Reproduction and Adoption: Position Paper Three: Surrogacy 
(2005) 1.12 (‘Victoria 2005 Position Paper Three’) citing Victorian Law Reform Commission, Occasional Paper by 
Dr Ruth McNair, Outcomes for Children Born of A.R.T. in a Diverse Range of Families (2004); Victorian Law Reform 
Commission, Occasional Paper by John Tobin, The Convention on the Rights of the Child: The Rights and Best 
Interests of Children Conceived Through Assisted Reproduction (2004); Victorian Law Reform Commission, 
Occasional Paper by John Seymor and Sonia Magri, ART, Surrogacy and Legal Parentage: A Comparative 
Legislative Review (2004). 
124 Victorian Law Reform Commission, Assisted Reproduction and Adoption: Position Paper One: Access (2005); 
Victorian Law Reform Commission, Assisted Reproduction and Adoption: Position Paper Two: Parentage (2005); 
Victoria 2005 Position Paper Three, above n 123. 
125 Victoria 2007 ART & Adoption Report, above n 2. 
126 Victorian Law Reform Commission, Assisted Reproductive Technology & Adoption: Final Report Executive 
Summary and Recommendations (2007) 7. 
127 Ibid 6. 
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Commission’s lengthy investigation, the Assisted Reproductive Treatment Bill 2008 (Vic) was 

introduced into Parliament on 9 September 2008.  

The Assisted Reproductive Treatment Act 2008 (Vic) (“the Victorian Act”) was assented to on 11 

December 2008 and became fully operative on 1 January 2010. The Victorian Act is particularly 

significant because it eliminates the former discriminatory legislative requirement that women 

seeking to access ART must be infertile.128 The removal of the infertility requirement has the effect of 

now allowing surrogates access to ART for the purpose of undertaking a surrogacy agreement.    

Despite the lengthy process of reform that has been undertaken in Victoria commercial surrogacy 

remains a prohibited practice, one that has consistently been seen by the Law Reform Commission as 

being a use of reproductive technologies for the exploitation of women’s reproductive capabilities.129 

E South Australia 

The first inquiry into surrogacy in South Australia was conducted in the mid 1980’s. The Report of the 

Working Party was released in January 1984 and observed that the ‘community in general regards 

surrogacy as unacceptable.’130 The Working Party recommended that the law should not be changed 

to permit surrogacy and that a ‘policy should be formally adopted by the Government … to prevent 

surrogacy being practised in South Australia.’131 

A later report, produced by the Select Committee in April 1987, only gave surrogacy a perfunctory 

examination and did not go beyond stating that ‘surrogacy be opposed on principle’ and that any 

person who engaged in surrogacy for payment should be guilty of an offence.132  Following the release 

 
128  Assisted Reproductive Treatment Act 2008 (Vic), s 39 removed the previous requirement contained in 
Infertility Treatment Act 1995 (Vic), s 8. 
129 Victorian Law Reform Commission, Assisted Reproductive Technology & Adoption: Final Report – Chapter 18 
Surrogacy Expenses (2007) 180. 
130 SA 1984 IVF Report, above n 14, 29. 
131 Ibid. 
132 Ibid 9, 20. 
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of the 1987 Report the Family Relationships Act 1975 (SA) was amended to include provisions that 

made both surrogacy and procuration contracts illegal and void.133  

 It was not until the unsuccessful introduction of the Statutes Amendment (Surrogacy) Bill 2006 that 

surrogacy once again came up for discussion. The South Australian Parliament Social Development 

Committee was instructed to inquire into gestational surrogacy in South Australia and its Report was 

released in November 2007.134  The Report recommended that altruistic gestational surrogacy be 

permitted in order to allow a gestational surrogate to access ART, but that commercial surrogacy 

should remain prohibited.135  

In order to facilitate this recommendation an amended Statutes Amendment (Surrogacy) Bill was 

reintroduced to the Legislative Committee in September 2008. The Statutes Amendment (Surrogacy) 

Act 2009 (SA) eventually passed through parliament and commenced on 26 November 2010. The Act 

amended the Family Relationships Act 1975 (SA), the Births, Deaths and Marriages Registration Act 

1996 (SA) and the Assisted Reproductive Treatment Act 1988 (SA) and introduced provisions 

specifically allowing for the regulation of altruistic surrogacy.  

The Family Relationships Act 1975 (SA), as amended, now permits ‘recognised surrogacy agreements’ 

for heterosexual married or de facto couples only.136 These agreements must be altruistic in nature 

because commercial surrogacy is still an expressly prohibited practice.  

 
133 Family Relationships Act 1975 (SA), s 10G.  
“surrogacy contract means a contract under which— 
(a) a person agrees— 

(i)     to become pregnant or to seek to become pregnant; and 
(ii)    to surrender custody of, or rights in relation to, a child born as a result of the pregnancy; or 

(b) a person who is already pregnant agrees to surrender custody of, or rights in relation to, a child born as a 
result of the pregnancy” 

“procuration contract means a contract under which - 
(a) a person agrees to negotiate, arrange, or obtain the benefit of, a surrogacy contract on behalf of another; 

or  
(b) a person agrees to introduce prospective parties to a surrogacy contract”. 
134 SA 2007 Report 26, above n 2, 9. 
135 Ibid 6. 
136 Family Relationships Act 1975 (SA) s 10HA(2). 
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F Tasmania 

Tasmania’s first investigation into surrogacy was concluded in 1985. The Committee to Investigate 

Artificial Conception and Related Matters released its report in October of that year recommending 

that ‘surrogate motherhood not be recognised as an acceptable procedure for the alleviation of 

infertility in Tasmania at this time.’137 However, despite this stance, the Committee did recommend 

that the issue of surrogacy be revisited in five years and it acknowledged that there may be some 

cases where surrogacy may be considered acceptable in the future.138   

Following the release of Committee’s Report, steps were taken to regulate surrogacy and on 1 

September 1993 Tasmania’s first surrogacy legislation, the Surrogacy Contracts Act 1993 (Tas), came 

into force. In addition to prohibiting commercial surrogacy the Act also created a prohibition on the 

provision of technical or professional services in relation to achieving a pregnancy under a surrogacy 

agreement.139 This provision effectively prevented the use of ART in surrogacy in Tasmania. Unless 

they were prepared to commit an offence under the Act, infertility specialists were unable to provide 

services to any person who they knew was engaging in surrogacy.  

Notwithstanding the recommendation to review surrogacy in 1990, it was not until April 2008 that the 

Tasmanian Legislative Council appointed a Select Committee on Surrogacy to investigate ‘how 

Tasmanian law currently deals with the issue of surrogacy’ and ‘whether Tasmanian statutes require 

amendment to better deal with surrogacy and related matters.’140   

The Select Committee’s report was released in July 2008. The Report recommended that the 

prohibition on accessing legal and psychological services in relation to surrogacy be removed. 141 

However, the Report stopped short of recommending the removal of the prohibition on the provision 

 
137 Tasmania 1985 Report, above n 47, 87 [5.4.2]. 
138 Ibid 87 [5.5.1] - [5.5.2]. 
139 Surrogacy Contracts Act 1993 (Tas) s 4, 5. 
140 Parliament of Tasmania, Surrogacy Select Committee: Motion to Move, (1 April 2008). 
141 Tasmania 2008 Report, above n 2, Recommendation 1. 
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of technical services to effect a surrogacy agreement.142 It was noted that the existing Act had been 

read ‘very restrictively in some cases’,143 resulting in Tasmanian couples who were preparing for 

surrogacy in other states being ‘denied access to local legal and psychological services based on a 

literal interpretation’ of the legislation.144 Whilst the Act did not provide definitions of the terms 

‘professional’ or ‘technical’ services, it was confirmed during one of the Select Committee’s private 

hearings that access to IVF was banned under that legislation.145 Further, academic commentary that 

discusses technical services in this sense refers specifically to the provision of ART.146  

In response to the Select Committee’s Report, on 28 October 2008 the Tasmanian Government stated 

its support for each of the recommendations made and in 2010 the draft Surrogacy Bill was released 

for consultation.147 The Bill proposed to implement a scheme for permitting and regulating altruistic 

surrogacy in Tasmania and for ensuring that the status of children born though surrogacy in Tasmania 

was clear by providing a mechanism for the transfer of legal parentage to the intended parents. 

Following the consultation process the Surrogacy Bill underwent amendment and eventually, the 

Surrogacy Act 2012 (Tas) was passed. The Act came into effect on 1 May 2013 and as foreshadowed 

in the Bill, provides a mechanism for the regulation of altruistic surrogacy agreements and the transfer 

of legal parentage of the resulting child. As with other jurisdictions, commercial surrogacy remains 

prohibited.  

 
142 Ibid Recommendation 22. 
143 Ibid 3. 
144 Ibid 3 citing Private Witness No. 7 (2008). 
145 Evidence to Legislative Council Select Committee, Parliament of Tasmania, Surrogacy, 1 July 2008 (Professor 
Don Chalmers, Dean, and Professor Margaret Otlowski, Deputy Head of School, Faculty of Law, University of 
Tasmania), 5. 
146 Dawn P Misra, Bernard Guyer, Adam Allston, ‘A Perinatal Health Framework that Incorporates a Lifespan 
Approach and a Multiple Determinants Model’ (Working Paper, Women’s and Children’s Health Policy Centre, 
Department of Population and Family Health Sciences, Bloomberg School of Public Health, John Hopkins 
University, 2002) 17. 
147 Tasmanian Parliament, Government response to the Tasmania Legislative Council, Select Committee, Report 
on Surrogacy, tabled 28 October 2008. 
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G Western Australia 

Western Australia’s first investigation into surrogacy occurred in the mid-1980s. The Committee 

appointed to Enquire into the Social, Legal and Ethical Issues relating to In Vitro Fertilisation and its 

Supervision produced its Report in October 1986.148 The Committee was tasked to ‘consider the social, 

ethical and legal issues arising from In Vitro Fertilisation’ and to ‘supervise the practice of In Vitro 

Fertilisation in Western Australia.’ 149   The Committee’s Report recommended the prohibition of 

surrogacy in Western Australia, stating that ‘surrogacy should at this time not be permitted or 

recognised as an acceptable procedure for the alleviation of infertility.’150 

In 1999, after nearly two years’ research and preparation, the Select Committee on the Human 

Reproductive Treatment Act 1991 produced its final Report. 151  The Committee was tasked with 

reviewing the Human Reproductive Treatment Act 1991 (WA) and proposing a framework for the 

regulation of regulation of surrogacy in Western Australia. During its investigations, the Committee 

considered not only the Human Reproductive Treatment Act 1991 (WA) but also the Artificial 

Conception Act 1985 (WA), the Family Court Act 1997 (WA), the Family Law Act 1975 (Cth) and the 

Adoption Act 1994 (WA) as those Acts applied in the surrogacy context. The Committee ultimately 

recommended that altruistic surrogacy be permitted but that commercial surrogacy remains a 

prohibited practice and that a framework be established to regulate and to clarify the legal status of 

children born through surrogacy in Western Australia.152  

Despite the Select Committee’s recommendations, it was some time until Western Australia actually 

took steps to enact surrogacy specific legislation and to amend (where necessary) the other relevant 

Acts mentioned above. It took two attempts to enact the Surrogacy Act 2008 (WA). After the second 

reading speech in March 2007, the Surrogacy Bill 2007 (WA) became the subject of a Western Australia 

 
148 WA 1986 IVF Report, above n 14. 
149 Ibid 10 [2]. 
150 Ibid 37. 
151 WA 1999 Report, above n 57. 
152 Ibid 273-4. 
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Standing Committee Inquiry. The Committee delivered its Report in May 2008 prompting such 

substantial amendment of the Surrogacy Bill 2007 (WA) that the Surrogacy Bill 2008 (WA) was 

introduced into Parliament in its place.153  

The Surrogacy Act 2008 (WA) commenced on 1 March 2009 and is designed to ‘give couples … the 

chance to be a family and to love and care for a child they so desperately want. It is an example of 

using technology and the law to fulfil their dream to be a family.’154 

Eligibility to participate in a surrogacy agreement is limited. The Act provides that only eligible couples 

or eligible persons can enter surrogacy agreements.  An eligible couple is a heterosexual couple, either 

married or de facto, who are medically infertile or would be ‘likely to conceive a child affected by a 

genetic abnormality or a disease.’155  An eligible person is a medically infertile woman or a woman 

who would be likely to conceive a child affected by a genetic abnormality or a disease or a woman 

who, due to medical reasons, is unable to give birth to a child.156  

The effect of these definitions is to exclude male same-sex couples because they fail to satisfy the 

definition of ‘eligible couple’ or ‘eligible person’. A female same-sex partner may have a chance of 

satisfying the definition of ‘eligible person’, but only if she is medically infertile, thus allowing her, and 

her partner, to apply for parentage orders.  In addition to these limitations on eligibility, only altruistic 

surrogacy is permitted in Western Australia. Maintaining the consensus with the other jurisdictions 

that have surrogacy legislation, Western Australia’s legislation contains provisions stating that 

commercial surrogacy is expressly prohibited.  

 
153 Standing Committee on Legislation, Parliament of Western Australia, Report 12 in Relation to the Surrogacy 
Bill 2007 (2008). 
154 Western Australia, Legislative Assembly, Second Reading, Surrogacy Bill 2007, 1 March 2007, 193b – 194a/1, 
(Mr Jim McGinty). 
155 Surrogacy Act 2008 (WA) s 19(2).  
156 Ibid s 19(2). 
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H Northern Territory 

The Northern Territory has remained silent on the issue of surrogacy. There is no current or proposed 

legislation, nor have there been any formal Inquiries into surrogacy. In the context of regulating the 

provision of ART for surrogacy, clinics situated in the Northern Territory are required by the Territory’s 

Department of Health to adhere to the relevant South Australian ART regulations.157  

The lack of a legislative scheme for surrogacy in the Northern Territory can be viewed as either a 

reluctance to address the issue of surrogacy or a willingness to leave surrogacy matters to be dealt 

with under the common law. 

Because there is no specific surrogacy legislation, there is no requirement for counselling and legal 

advice to be obtained by the parties to a surrogacy agreement. In terms of granting parenting orders 

in respect of the resulting child, if the surrogate contests the intended parents’ application, the court 

will, as always, consider the interests of the child as paramount and will only grant the orders sought 

if it is in the best interests of the child to do so.158 Given the absence of surrogacy legislation, it is 

unclear how commercial surrogacy would be viewed in the Northern Territory however it could 

potentially be argued that, given its widespread prohibition in the other Australian jurisdictions, the 

practice may be seen as being objectionable.  

 THEMES EMERGING FROM AUSTRALIA’S SURROGACY LEGISLATION 

As mentioned in the Introduction to this chapter, Australia’s approach to the regulation of surrogacy 

is fragmented. The differing legislative approaches of the States and Territories create a miscellany of 

laws, leaving surrogacy ‘an issue with which our community continues to struggle.’159  The widespread 

prohibition of commercial surrogacy is one of the few elements of consistency between jurisdictions 

 
157 Louise Johnson and Tracey Setter, ‘Regulation of ART’ in Steven Fleming and Simon Cooke (eds), Textbook of 
Assisted Reproduction for Scientists in Reproductive Technology (Vivid, 2009) 357, 366. 
158 See Re Evelyn (1998) 23 Fam LR 53. 
159 Lindy Willmott, ‘Surrogacy: Ill-Conceived Rights’ (2002) 10(2) Journal of Law and Medicine 198, 198. 
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and these differing approaches and requirements make navigating this legislative landscape difficult 

and filled with traps for the unwary.   

Because, as mentioned previously, this thesis will focus only on harm that is identified in Chapter Four 

as being unique to commercial surrogacy, and (through the critique of the regulatory response to harm 

in Chapter Five) whether the proportionate response to address that risk of harm is to prohibit 

commercial surrogacy, it is useful to explore the aspects of the current legislation that appear to 

respond to the risk of harm, including those that give effect to the prohibition of commercial surrogacy. 

The legislative themes discussed below provide some insight into how the legislation has been 

designed to respond to and address the risk of some of harm that surrogacy is perceived to cause and 

provides a link between the regulatory framework and the harms that are identified and discussed in 

Chapter Four.  

A Eligibility  

Eligibility to engage in surrogacy varies significantly between jurisdictions and there are even 

territorial restraint provisions in some jurisdictions that make it illegal for Australian residents to enter 

surrogacy agreements interstate or overseas. There are three key themes that emerge from the 

eligibility criteria contained in the various pieces of surrogacy legislation; the legitimate medical or 

social need for the parties to engage in surrogacy, the marital status or sexual orientation of those 

desirous of participating in surrogacy and, the requirement for the parties to receive counselling and 

independent legal advice before entering into a surrogacy agreement.  Each of these themes will be 

considered below. 

1 Medical or Social Need for Surrogacy 

Eligibility for surrogacy in all instances is dependent on the intended parent(s) proving infertility: the 

intended parents must demonstrate that there is either a medical or a social need for the surrogacy 

agreement. These eligibility limitations appear to have been designed to support the policy that 
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surrogacy should be a last resort for infertility, rather than a convenient alternative for fertile women 

who do not wish to interrupt their lives with a pregnancy or to experience pregnancy themselves. 

To be medically eligible to participate in surrogacy, the threshold usually requires the intended mother 

to have a condition that renders her unable or unlikely to conceive, carry a pregnancy or give birth. 

Surrogacy is also an option for women who have some other significant medical or genetic risk of harm 

associated with pregnancy.  A social need for surrogacy occurs in the context of singles and same-sex 

couples where procreation is physically impossible without medical assistance, even in the absence of 

any medical condition causing infertility.160   

2 Marital Status or Sexual Orientation 

Queensland, New South Wales, Victoria, South Australia and Tasmania permit singles and same-sex 

couples to undertake surrogacy but other jurisdictions restrict eligibility based on marital status or 

sexual orientation. The eligibility provisions in the Western Australian surrogacy legislation limit 

eligibility to single women and heterosexual couples who satisfy the definition of an ‘eligible person’ 

or ‘eligible couple’.161  This limitation on eligibility has the effect of prohibiting single men and gay 

couples from entering surrogacy agreements.  

It is of course possible that one woman (or, less likely, both women) in a lesbian relationship may be 

able to satisfy the definition of ‘eligible person’ but only if their infertility can be established. The 

infertile partner would be able to make an application for surrogacy as an individual, but her partner 

would not be recognised as being a part of the agreement, nor would she be able to be recognised as 

 
160  Particularly male same-sex couples. In a lesbian relationship, it may be possible to satisfy the medical 
eligibility criteria if the intended mother(s) is infertile. Men will always be identified as having a social need 
because a woman, if she is infertile, could satisfy the medical eligibility criteria.  
161 Surrogacy Act 2008 (WA) s 19(2) defines both eligible person and eligible couple.  
An eligible person is defined as a woman who “is unable to conceive a child due to medical reasons…or although 
able to conceive a child, would be likely to conceive a child affected by a genetic abnormality or a disease…or 
although able to conceive a child, is unable for medical reasons to give birth to a child.”  
An eligible couple is defined as “2 people of opposite sexes who are married to, or in a de facto relationship with, 
each other and who, as a couple – are unable to conceive a child due to medical reasons not excluded by 
subsection (3); or although able to conceive a child, would be likely to conceive a child affected by a genetic 
abnormality or a disease.” 
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a parent of the resulting child. While this is obviously not an ideal situation, it is the only mode by 

which a lesbian couple can currently circumvent the Western Australian Act’s eligibility provisions.   

The ACT surrogacy legislation restricts eligibility for intended parents to couples, thus effectively 

discriminating against single people by prohibiting them from engaging in surrogacy in that 

Territory.162   

The restrictions in Western Australia and the ACT ‘s surrogacy legislation are incompatible with the 

eligibility provisions in the other states. The provisions limiting eligibility for surrogacy based on 

marital status or sexual preference are arguably discriminatory in nature and are inconsistent with the 

provisions of the Sex Discrimination Act (Cth) 1984 which makes it unlawful for a person to 

discriminate against another person by refusing to provide that person with goods or services on the 

ground of the person’s sex, sexual orientation, gender identity, intersex status, marital or relationship 

status, pregnancy or potential pregnancy, or breastfeeding.  

3 Minimum Age, Counselling and Legal Advice 

The imposition of minimum age limits for surrogates, and in some jurisdictions, the intended parents, 

endeavours to ensure that the parties are of sufficient maturity to fully appreciate the physical, 

psychological, legal and social risks associated with surrogacy. Because it is essential that all parties to 

a surrogacy agreement voluntarily consent to enter that agreement it is necessary for them to be of 

sufficient maturity to understand, fully appreciate and accept the physical, psychological, legal and 

social consequences of their intended actions.  

The imposition of minimum age limits is a means to ensure that the parties are old enough to be fully 

cognisant of the possible risks and repercussions of their actions and the effect that those actions will 

have on their and the resulting child’s physical, emotional, legal and social wellbeing. The surrogacy 

legislation in most jurisdictions requires the surrogate to be at least 25 years of age before she is 

 
162 Parentage Act 2004 (ACT) s 24(c). 
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eligible to enter into a surrogacy agreement.163 In Queensland, Tasmania, South Australia and Western 

Australia the legislation also imposes minimum age restrictions upon intended parents.164 Victoria and 

Tasmania impose an additional requirement that the surrogate must have had at least one previous 

live birth before she will be permitted to enter into the surrogacy agreement.165 

In addition to requiring the parties to be of a certain age, they are required to engage in counselling 

and obtain independent legal advice before entering into the surrogacy agreement. The South 

Australian legislation not only requires the parties to receive independent counselling and obtain a 

counsellor’s certificate before entering into the surrogacy agreement,166 it requires that the intended 

parents ensure that counselling is available to the surrogate before, during and for a period of six 

months after the pregnancy.167 

Further, some jurisdictions also require the parties to obtain pre-conception approval from an 

independent review panel or counsellor.  In Victoria, where ART is required to effect the surrogate 

pregnancy, the legislation requires the parties to be assessed by, and receive approval from, a Patient 

Review Panel.168 The Panel’s assessment criteria are designed to protect the welfare of the resulting 

child and the surrogate by requiring that the surrogate has ‘a sufficient level of maturity to be able to 

 
163 See, Surrogacy Act 2010 (Qld) s 22(f); Surrogacy Act 2010 (NSW) s 27(1); Assisted Reproductive Treatment Act 
2008 (Vic) s 40(b); Surrogacy Act 2012 (Tas) s 16(c); Surrogacy Act 2008 (WA) s 17; Surrogacy Act 2019 (SA) s 
10(3)(a). 
164 See Surrogacy Act 2010 (Qld) s 22(g) – 25 years; Surrogacy Act 2012 (Tas) s 16(b) – 21 years; Surrogacy Act 
2008 (WA) s 19 – 25 years; Surrogacy Act 2008 (WA) s 19 – at least one of the intended parents must be at least 
25 years of age; Surrogacy Act 2019 (SA) s 10(4)(a) – 25 years. 
165 Assisted Reproductive Treatment Act 2008 (Vic) s 40(ac); Surrogacy Act 2012 (Tas) s 16(d). 
166 Surrogacy Act 2019 (SA) s 10(4)(c), s 14.  
167 Surrogacy Act 2019 (SA) s 15. 
168 Ibid ss 39-40. The Panel must be satisfied that the parties meet certain criteria before it provides its approval. 
The assessment criteria include the infertility of the intended parents, the age of the surrogate and that she has 
previously given birth to a live child and that the surrogate is not providing her own genetic material to achieve 
the surrogate pregnancy. Further criteria include the parties receiving legal advice and counselling and being 
able to make informed decisions about proceeding with the agreement and understanding the legal and 
personal consequences of the arrangement, including the consequences associated with the agreement not 
proceeding as intended where either the surrogate refuses to relinquish the child or the intended parents refuse 
to accept the child. 
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understand the implications of entering into the arrangement’ including the legal and personal 

consequences of the agreement not proceeding as anticipated.169   

In Western Australia, in order to ‘minimise the risk of harm to the parties involved’,170 before a pre-

conception surrogacy agreement can proceed, that agreement is required to undergo an independent 

review by and receive consent from the Reproductive Technology Council. 171  Recognising the 

importance of surrogacy agreements receiving pre-conception approval by an independent panel, the 

Western Australian Standing Committee on Legislation, in its examination of the Surrogacy Bill 2007, 

referred Dr Peter Brinsden’s observation that ‘the support and advice of an independent ethics 

committee is of inestimable value in guiding a clinic … their independent review of the surrogacy 

arrangements does help to prevent many of the complications that could arise from treatment.’172 

Further, incorporating the requirement for an independent body to approve surrogacy agreements 

has the effect of creating records of those agreements that are then available to any resulting children 

who may eventually wish to gain information about their conception and birth.173 Creating a record of 

surrogacy agreements, and ensuring accessibility to those records is important in ensuring that there 

is transparency in surrogacy agreements.   

Record-keeping may be of additional importance in respect of children born through surrogacy in 

jurisdictions such as Western Australia where donor genetic material can be used in surrogacy 

agreements. When donor material is used in surrogacy in Western Australia, the donor is deemed to 

be a party to the surrogacy agreement and is required to sign it.174  

The importance of maintaining thorough and accurate records of the use of donated genetic material 

was Illustrated in Denmark where a sperm donor carrying the rare genetic condition 

 
169 Victoria 2007 ART & Adoption Report, above n 2, 176-7. 
170 WA 2008 Report 12, above n 2, 47. 
171 Surrogacy Act 2008 (WA), s 17. 
172 WA 2008 Report 12, above n 2, 45 [11.18], quoting Peter Brinsden, ‘Gestational Surrogacy’ (2003) 9(5) Human 
Reproduction Update 489 
173 Similarly, Surrogacy Act 2008 (WA) ss 37(2), 38(1) permits a child born through surrogacy to obtain access to 
any parentage orders and birth records made in relation to him or her. 
174 Surrogacy Act 2008 (WA) s 17(b)(iii). 
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Neurofibromatosis type 1 (Von Recklinghausen’s disease) is believed to have fathered 43 children in 

10 countries, passing that condition onto at least five of those children.175 When this was discovered, 

the parents of those children had to be contacted to inform them of the possibility of transmission of 

the disease. 

B Genetic Connection  

The Australian surrogacy legislation is inconsistent in its acceptance of traditional surrogacy. Opinion 

is divided as to the wisdom of allowing traditional surrogacy, especially when ART services are now 

readily available to assist with facilitating a surrogate pregnancy. Whilst most Australian jurisdictions 

still allow traditional surrogacy, there are a few exceptions.  

The surrogacy legislation in the ACT contains provisions that, whilst not directly prohibiting the 

surrogate from using her own egg, state that an application for parentage orders in respect of a child 

born through surrogacy can only be made if neither of the birth parents is a genetic parent of that 

child.176  Similarly, in Western Australia the legislation does not expressly prohibit traditional surrogacy 

but the court can only dispense with the requirement for the surrogate’s consent if she is not the 

genetic parent of the resulting child.177 

The issue of whether traditional surrogacy is permitted in Victoria appears at first glance to be 

somewhat ambiguous and the legislative regime regulating surrogacy and parentage requires 

considerable unravelling to expose the true position in that state. Section 40(ab) of the Assisted 

Reproductive Treatment Act 2008 (Vic) expressly states that for surrogacy agreements where ART and 

the Patient Review Panel’s approval is required the surrogate must not use her own egg to become 

 
175 Ayesha Ahmad, “Danish sperm donation law tightened after donor passes on rare genetic disease,” (2012) 
BioNews 675, http://www.bionews.org.uk/page_186913.asp?dinfo=EybV4Ks4Z9SF0XkDhtjlqfhd&PPID=186913. 
Neurofibromatosis type 1 is a genetic disorder that causes the growth of sometimes cancerous tumours in the 
tissues and organs of the body. The disorder can also affect the skin and cause bone deformities. Knowledge of 
the family medical history is of significant importance in completing an accurate diagnosis of the disorder.  
176 Parentage Act 2004 (ACT) s 24(b). 
177 Surrogacy Act 2008 (WA) s21. 
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pregnant.178 But, in direct contradiction to these provisions, the Status of Children Act 1974 (Vic) 

contemplates the presumptions of parentage of those children born through traditional surrogacy 

agreements.179  

Adding a further layer of uncertainty to an already confusing legislative regime, s 41 of the Assisted 

Reproductive Treatment Act 2008 (Vic) provides a mechanism for approval by the Patient Review Panel 

of a non-complying (i.e. traditional) surrogacy agreement.180 Whilst it is likely that this provision was 

originally intended to apply to other criteria (for example where a surrogate has not yet reached the 

minimum age requirement or who has not previously given birth to a live child), it is foreseeable that 

that section could also include circumstances where the parties are intending to engage in a traditional 

rather than gestational surrogacy agreement.   

Therefore, whilst the Victorian legislation shows a preference for parties to engage in gestational 

rather than traditional surrogacy, there is no true legislative prohibition on people engaging in 

traditional surrogacy in that state.   

C Enforceability 

The Australian position on the enforceability of surrogacy agreements is contrary to that of some other 

countries including South Africa,181 Georgia,182 the Ukraine,183 and some states in the USA.184 In those 

jurisdictions, enforceable surrogacy agreements have been recognised either legislatively or through 

application of the common law.  With the exception of some legislative provisions entitling the 

 
178 Assisted Reproductive Treatment Act 2008 (Vic) s 40(ab). 
179 Status of Children Act 1974 (Vic) s 23. 
180 Assisted Reproductive Treatment Act 2008 (Vic) s 41. 
181 Children’s Act 2005 (South Africa) s 297 provides that the surrogate has no parental rights or right of contact 
in relation to the child born and that the surrogate is ‘obliged’ to surrender the child to the intended parents as 
soon as reasonably possible after the birth. 
182 Law of Georgia on Health Protection (Georgia) Article 143 provides that the surrogate retains no parental 
rights in respect of the child.  
183 Family Code of Ukraine (VVR), 2002, # 21-22 (Ukraine) Article 123(2) recognises the intended parents as the 
legal parents of the child from the time of conception. 
184 Including Florida, Nevada and California. 
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surrogate to recover her reasonable expenses from the intended parents, all Australian surrogacy 

agreements are unenforceable.185  

D Parentage 

The parentage legislation in all Australian jurisdictions presumes the birth mother to be the legal 

mother of a child born through surrogacy, irrespective of whether she is genetically related to it or 

not. But that is where the consistency ends. There are different presumptions relating to legal 

fatherhood (or parenthood in the case of a same-sex partner) and variations on the mechanisms for 

transferring legal parentage of children born through surrogacy.  

Potentially, in each jurisdiction there are three different and possibly conflicting pieces of legislation 

that intended parents and the courts must consider; the applicable parentage legislation, the 

applicable surrogacy legislation and the Family Law Act 1975 (Cth).  

The surrogacy legislation in each jurisdiction allows intended parents to apply for legal parentage of 

the resulting child but these mechanisms only apply if the parties to the surrogacy agreement have 

complied with all relevant legislative requirements. So, in instances where the parties are unable to 

satisfy the court that they have complied with the relevant legislative requirements the court is unable 

to grant legal parentage of the resulting child to the intended parents, even if one or both of them are 

genetically related to that child. In those situations, to gain any type of legal parental status in relation 

to the child, the only option for intended parents is to apply to the Family Court for orders granting 

them parental responsibility of that child.186   

Orders from the Family Court that only grant the intended parents parental responsibility for the 

resulting child do not afford that child the level of recognition of identity and parentage that legal 

parentage does. Parental responsibility orders are limited in application and expire when the child 

 
185 See, Surrogacy Act 2010 (Qld) s 11; Surrogacy Act 2010 (NSW) s 7; Assisted Reproductive Treatment Act 2008 
(Vic) s 44(2); Surrogacy Act 2012 (Tas) s 9; Surrogacy Act 2019 (SA) s 13; Surrogacy Act 2008 (WA) s 6. 
186 Alexandra Harland and Cressida Limon, 'Recognition of Parentage in Surrogacy Arrangements in Australia' in 
Paula Gerber and Katie O'Bryne (ed), Surrogacy, Law and Human Rights (Ashgate Publishing, 2015) 145, 148. 
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reaches the age of maturity, whereas legal parentage creates a permanent legal parent/child 

relationship.187    

The case of Debra and Shane Ryan illustrates the difficulties that can arise when conflict exists 

between parentage and surrogacy legislation. The Ryans made an application to the ACT Supreme 

Court in May 2000 seeking a declaration that they were the parents of their son Hamish who had been 

born through gestational surrogacy. Hamish was the genetic child of Debra and Shane. Shane’s sister-

in-law Sharon had acted as gestational surrogate. Despite the Court being satisfied that a declaration 

to amend the birth records to reflect Debra and Shane as Hamish’s parents was in his best interests, 

it was prevented from granting the declaration by the irrebuttable presumptions as to parentage 

contained in the Artificial Conception Act 1985 (ACT).188 Crispin J was bound to refuse the application 

but in doing so stated that:  

The conclusions which I am compelled to reach will please no one. Sharon and Brendan do not wish to 

be regarded as Hamish’s parents. Sharon gave birth to him and she and Brendan no doubt love him but 

they always intended that he would be the child of Debra and Shane. What they have done has reflected 

outstanding compassion and generosity of spirit. Yet, regrettably, I am unable to respect their wishes 

by making the declaration and order sought. On the other hand, there are compelling reasons to regard 

Debra and Shane as Hamish’s parents. Debate as to who may be considered a child’s “real” parents 

usually involves the competing views that it is those who provided the genetic inheritance or those who 

provide the parental nurture, love and attention. In the present case, Debra and Shane have provided 

both. Yet the intractable terms of the statute compel me to presume, against their wishes and contrary 

to undisputed facts, that Sharon and Brendan are Hamish’s parents and Debra and Shane are not. 

Accordingly, Debra and Shane will be forced to make an application to adopt their own child. This is 

obviously a most unsatisfactory situation.189 

 
187 Ellison and Anor & Karnchanit [2012] FamCA 602, 23 [82]. 
188 Artificial Conception Act 1985 (ACT) ss 5, 6. 
189 In the matter of an application pursuant to the Births Deaths and Marriages Registration Act 1997  [2000] 
ACTSC 39 (5 May 2000) [11]. 
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Fortunately for Debra and Shane Ryan, the relevant provisions of the Artificial Conception Act 1985 

(ACT) were amended shortly after their failed application and they were able to successfully re-apply 

for a declaration as to parentage of Hamish in December 2000. 

It should be noted though that presumptions as to parentage are not the only hurdle for intended 

parents to overcome in gaining parental recognition in respect of their child(ren). Irrespective of 

jurisdiction, before any court grants an order transferring legal parentage it must be satisfied that 

doing so is in the best interests of the child.190 Further, before parentage orders can be granted, the 

consent of the surrogate and her partner (if any) must be obtained. The court can only dispense with 

this requirement in circumstances where there is a legitimate reason for being unable to obtain the 

surrogate’s consent, such as her death, legal incapacity or disappearance.  

The best interests of the child principle is enshrined in the United Nations Convention on the Rights 

of the Child (CRC) and is reflected in domestic legislation which mandates that in all decisions 

regarding children, their parenting or welfare, the child’s best interests are to be given paramount 

consideration.191  One of the fundamental principles of the CRC is the recognition that ‘the child, by 

reason of his physical and mental immaturity, needs special safeguards and care, including 

appropriate legal protection, before as well as after birth’.192 Further, the rights of children must be 

respected and protected ‘without discrimination of any kind, irrespective of the child’s or his or her 

parent’s or legal guardian’s … birth’.193  

 
190 For a comprehensive analysis of parentage orders see Alexandra Harland and Cressida Limon, 'Recognition of 
Parentage in Surrogacy Arrangements in Australia' in Paula Gerber and Katie O'Bryne (ed), Surrogacy, Law and 
Human Rights (Ashgate Publishing, 2015) 145. 
191 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into 
force 2 September 1990) (‘CRC’); Adoption Act 1993(ACT) s 5; Surrogacy Act 2010 (NSW) s 22; Adoption Act 2000 
(NSW) s 8; Adoption Act 2009 (Qld) s 6; Surrogacy Act 2010 (Qld) s 6; Surrogacy Act 2019 (SA) s 6; Adoption Act 
1988 (SA) s 3(2)(a); Assisted Reproductive Treatment Act 2008 (Vic) s 5. Although Article 3 of the Convention 
requires that ‘the best interests of the child shall be a primary consideration’ the domestic legislation referred 
to in this note above extends the scope of the best interests principle by requiring that the best interests of the 
child are paramount. 
192 CRC, above n 196, Preamble.  
193 Ibid art 2.1. 
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E Payments to the Surrogate 

In Australia, it is illegal to pay a surrogate for providing her gestational services.  The only payments 

permitted under the current surrogacy legislation are those for the reimbursement of the surrogate’s 

reasonable or actual expenses. 194  The legislative requirements vary between jurisdictions with 

Queensland, New South Wales and Tasmania making these payments conditional on the satisfaction 

of certain pre-requisites.   

In Queensland, the legislation stipulates that all surrogacy agreements must be entered into prior to 

conception.195 In 2012 the Queensland Children’s Court had an opportunity, in the case of LWV & 

another v LMH,196 to examine the issue of conception in the context of a surrogacy agreement. 

Because the surrogacy legislation in Queensland does not extend so far as to provide a definition of 

‘conception’, it was left to the court to define what constituted the act of conception and, further, to 

establish when it had occurred in that case.  

The facts of the case reveal that an embryo was created in 2008, a surrogacy agreement entered into 

in April 2011, and the embryo implanted into the surrogate in July 2011. The resulting child was born 

on 22 March 2012. In considering whether parentage orders can be granted, the court must be 

satisfied that all the requirements of s 22 of the Surrogacy Act 2010 (Qld) have been complied with.197  

In the case before the court, the only apparent impediment to the granting of the orders was the fact 

that the embryo from which the child resulted was created in 2008. Given the date of creation of that 

embryo, the court had to decide whether the surrogacy agreement between the parties had been 

entered into before or after the resulting child’s conception.198  

 
194 See Surrogacy Act 2010 (NSW) s 7(1); Surrogacy Act 2010 (Qld) s 11(1); Parentage Act 2004 (ACT) s 26(3)(d); 
Surrogacy Act 2008 (WA) s 6; Assisted Reproductive Treatment Act 2008 (Vic) s 44(2); Surrogacy Act 2019 (SA) s 
11. 
195 Surrogacy Act 2010 (Qld) ss 7(1)(a), (22)(2)(e)(iv). 
196 [2012] QChC 26. 
197 Surrogacy Act 2010 (Qld) s 22(2) requires that the court be satisfied that all of the matters listed in that 
section have been complied with (emphasis added). 
198 Surrogacy Act 2010 (Qld) s 22(2)(e)(iv). 
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Clare SC DCJ commented that, irrespective of the method of statutory interpretation applied and 

whether ‘conceived’ was viewed as a technical term, by its ordinary meaning or by the meaning that 

best advances the purposes of the Act in question, ‘the answer seems straightforward’.199  Her Honour 

consequently found that conception occurred at ‘the commencement of the pregnancy, which 

involves an active process within a woman’s body’.200 In reaching her decision, Her Honour reasoned 

that the commonly used phrase ‘conceived a child’ refers to an actual, as opposed to a possible, 

pregnancy.201 Expert evidence was used to assist the court in reaching the decision that the 2008 

creation of the embryo was ‘an act of fertilisation’ which is ‘a step on the path way to conception’.202   

It was ultimately held that the parties had entered into the surrogacy agreement before conception 

of the resulting child and had therefore satisfied the relevant legislative pre-conditions for the granting 

of parentage orders. The court granted the parentage orders to the intended parents and the case 

cemented its place in surrogacy (and potentially even ART) history by providing a world-first ruling 

that conception occurs with pregnancy, not fertilisation.203   

In the absence of any other judicial discussion on the topic of when conception occurs, LVW creates a 

persuasive (if not binding) precedent to which parties to a surrogacy agreement can look in order to 

convince a court that they have complied with the relevant legislative provisions requiring a pre-

conception surrogacy agreement. Further, by demonstrating that the parties have complied with all 

legislative requirements regarding formation and performance of the agreement, the surrogate’s 

entitlement to reimbursement of her expenses is preserved.  

 
199 LWV & another v LMH [2012] QChC 26, 4 [7]. 
200 Ibid]. 
201 Ibid 4 [8]. 
202 Ibid 5-6 [13]-[14]. 
203 Ibid 6 [14]. At the time of the hearing, there was only one other case in the world that had considered the 
notion of conception, that of R (John Smeaton on Behalf of the Society for the Protection of Unborn Children) v 
the Secretary of State for Health 5 [2002] EWHC 610 (Admin) which centred on the legality of the morning after 
pill and contemplated conception in the ‘context of sexual intercourse rather than scientific intervention’ and 
which concluded that there are two biological stages following intercourse; fertilisation and implantation.  
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In Queensland, as in South Australia, recovery of the surrogate’s reasonable expenses is also 

contingent upon her relinquishing the resulting child to the intended parents and consenting to the 

transfer of the child’s parentage.204 The legislative definition of reasonable costs in the Queensland 

legislation includes recovery of the surrogate’s medical costs including the seeking of medical advice 

as to whether she is physically capable of carrying the pregnancy, the costs associated with becoming 

or trying to become pregnant, the pregnancy and birth (exclusive of any benefit paid by Medicare or 

private health insurance), premiums for any health, disability or life insurance policy that has been 

taken out specifically for the purposes of the surrogacy agreement, pre- and post-conception 

counselling costs for the surrogate and her spouse (if any) and legal costs relating to the surrogacy 

agreement and transfer of parentage. 205  

Additionally, the surrogate can recover her lost income, but it is limited to the period of up to two 

months during which the resulting child was born or expected to be born and any other period during 

the pregnancy that the surrogate, on medical grounds, was unable to work. The surrogate is also 

permitted to recover other reasonable costs associated with the surrogacy agreement or the transfer 

of parentage such as travel and accommodation expenses associated with becoming pregnant, the 

pregnancy, the birth and the transfer of legal parentage of the resulting child. Finally, the surrogate is 

permitted to recover any costs associated with the resulting child for which, as the child’s birth 

mother, she would have been responsible.206  

In New South Wales, claims for payment or reimbursement of the surrogate’s expenses are only 

enforceable where the agreement was entered into before conception of the resulting child.207 The 

provisions in the New South Wales legislation relating to recovery of the surrogate’s costs are similar 

 
204 Surrogacy Act 2010 (Qld) s 15(2)(b)(i)-(ii); Surrogacy Act 2019 (SA) s 13(3). 
205 Surrogacy Act 2010 (Qld) s 11(1). 
206 Ibid s 11(2). 
207 Surrogacy Act 2010 (NSW) s 6(2). 
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to those in its Queensland counter-part, but a cost is only considered to be reasonable if it was actually 

incurred and the expense can be verified through receipts or other documentation.208  

Included in the category of reasonable costs associated with a pregnancy or birth are pre-and post-

natal out-of-pocket medical costs, travel and accommodation costs, premiums for insurance that was 

obtained solely for the purposes of the surrogacy agreement and costs incurred for the care of the 

resulting child. The surrogate is also entitled to seek recovery of lost income for a period of up to two 

months during which the resulting child was born or expected to be born and any other period during 

the pregnancy that the surrogate was, for pregnancy-related medical reasons, unable to work.209 The 

costs of entering into and giving effect to the surrogacy agreement include counselling fees incurred 

by the surrogate and her partner (if any) and legal costs incurred as a result of the surrogacy 

agreement. The surrogate’s reasonable travel and accommodation costs are also included as a cost of 

entering into and giving effect to the surrogacy agreement.210   

As in New South Wales, in Tasmania recovery of the surrogate’s reasonable costs is enforceable only 

in instances where the parties have entered into a pre-conception surrogacy agreement.211 Further, 

as is the case in Queensland and South Australia, in Tasmania the surrogate’s ability to seek 

reimbursement of her expenses is contingent upon her and her partner (if any) consenting to the 

transfer of parentage of the resulting child.212 The expenses claimable by surrogates in Tasmania are 

the same as those allowed under the New South Wales legislation but without the requirement of 

verification of actual expenditure.213 

The Western Australian legislation allows the surrogate to recover her reasonable out-of-pocket costs 

associated with trying to become pregnant, the pregnancy itself and the birth of the resulting child. 

The surrogate is also permitted to recover the cost of obtaining counselling and legal advice as well as 

 
208 Ibid s 7(5). 
209 Ibid s 7(3). 
210 Ibid s 7(4). 
211 Surrogacy Act 2012 (Tas) s 5. 
212 Ibid s 10(2)(c). 
213 Ibid s 9. 
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lost income for a maximum of two months during which the resulting child is born or is expected to 

be born and for any other period during the pregnancy which, for medical reasons, the surrogate is 

unable to work. The definition of reasonable expenses also allows recovery of any health, disability or 

life insurance premiums for policies that were taken out specifically for the purposes of the surrogacy 

agreement but does not extend to recovery of the surrogate’s travel or accommodation expenses.214  

In the ACT, the surrogate is prohibited from recovering any expenses that are not incurred as a result 

of attempting to become pregnant, the pregnancy, birth and care of the resulting child.215  However,  

whilst not specifically defined as a payment that is recoverable by the surrogate, in 2015 the court 

determined in ON & Anor v BE & Anor that payment of the surrogate’s counselling fees, legal costs, 

fertility drugs, IVF procedures, medical appointments, scans and tests and pregnancy-related clothing 

expenses were permissible and did not trigger the commercial surrogacy offence provisions contained 

in the legislation.216  

Surrogates in South Australia are permitted to recover expenses that are connected with attempting 

to become pregnant, the pregnancy, birth and postnatal care of the resulting child, counselling, 

medical and legal costs.217 The relevant legislation also contains allows recovery of any reasonable out 

of pocket expenses incurred in relation to the surrogacy agreement. It is assumed that such out of 

pocket expenses would include items such as pregnancy-related clothing and the surrogate’s travel 

and accommodation costs in relation to the surrogacy agreement. The legislation also contains a 

further mechanism for the regulations to the Act to prescribe other acceptable payments which, to 

date, relate to recovery of the surrogate’s loss of income.218  

The payments permitted under the Victorian legislation are defined in the Act’s regulations and are 

limited to recovery of the surrogate’s actual out-of-pocket medical expenses, legal costs and travel 

 
214 Surrogacy Act 2008 (WA) s 6. 
215 Parentage Act 2004 (ACT) s 40. 
216 [2015] ACTSC 332 [21]. 
217 Surrogacy Act 2019 (SA) s 11. 
218 Surrogacy Regulations 2020 (SA) r 5. 
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costs associated with the pregnancy or birth of the resulting child.219 Provision has not been made in 

the Victorian legislation for the surrogate to recover any of her costs associated with obtaining 

counselling or for any other expenses such as pregnancy-related clothing. The issue of whether these 

types of expenses would be permitted has not yet been considered judicially and therefore it remains 

to be seen how Victorian courts would view the making of such payments by intended parents to a 

surrogate. 

F Offences 

1 Commercial Surrogacy 

Commercial surrogacy is prohibited in all Australian jurisdictions that have enacted surrogacy 

legislation. The offence provisions under the legislation are similar, with all relevant Acts containing 

an express prohibition of commercial surrogacy and provisions that restrict or prevent advertising for 

surrogacy-related purposes. 

2 Professional Services 

The legislation in Queensland, Western Australia and the ACT contains provisions prohibiting the 

provision of technical, medical or professional services that may be sought in connection with 

becoming pregnant for the purposes of a commercial surrogacy agreement.220 

3 Advertising and Brokerage 

The prohibition of advertising and brokerage differs between jurisdictions. In Queensland,  Tasmania 

and Victoria it is an offence to advertise a willingness to participate in any surrogacy agreement whilst 

 
219 Assisted Reproductive Treatment Act 2008 (Vic) s 44; Assisted Reproductive Treatment Regulations 2009 (Vic) 
r 10. 
220 See, for example, Surrogacy Act 2010 (Qld) s 58; Surrogacy Act 2008 (WA) s 11; Parentage Act 2004 (ACT) s 
44. 
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the remaining jurisdictions only prevent advertising in relation to commercial surrogacy.221 Brokerage 

is prohibited in the ACT, Western Australia, Tasmania, South Australia and Victoria.222  

4 Extra-Territorial Offences 

In addition to prohibiting commercial surrogacy, the surrogacy legislation in Queensland, the ACT and 

New South Wales also contains extra-territoriality provisions which make it an offence for residents 

of those jurisdictions to engage in commercial surrogacy anywhere, either domestically or 

internationally.  

Traditionally, the regulation of reproduction has been confined to a particular geographical territory. 

However, it seems that globalisation has had a role to play in the borders of borders of reproductive 

regulation being expanded to an interjurisdictional level.223 It is well recognised in Australia that state 

legislation has the power to operate extra-territorially as long as two requirements are satisfied. 

Firstly, there must be an express extra-territoriality provision in the relevant legislation, 224  and 

secondly, there must be sufficient nexus between the state enacting the legislation and the act being 

prohibited.225 

With the enactment of the Surrogate Parenthood Act 1988 (Qld), Queensland became the first 

Australian state to introduce an extra-territorial prohibition of surrogacy (both altruistic and 

commercial). Whilst commercial surrogacy remains prohibited, altruistic surrogacy has been 

permitted in Queensland since 2010. The relevant legislation in that State contains extra-territoriality 

provisions that make it an offence for a resident of Queensland to advertise for surrogacy, enter a 

commercial surrogacy agreement or provide technical, professional or medical services for a 

 
221 See Surrogacy Act 2010 (Qld) s 55; Surrogacy Act 2012 (Tas) s 41; Assisted Reproductive Treatment Act 2008 
(Vic) s 45; Surrogacy Act 2008 (WA) s 10; Parentage Act 2004 (ACT) ss 43-4; Surrogacy Act 2010 (NSW) s 10; 
Surrogacy Act 2019 (SA) s 26. 
222 See Parentage Act 2004 (ACT) s 42; Surrogacy Act 2008 (WA) s 9; Surrogacy Act 2012 (Tas) s 41; Surrogacy 
Act 2019 (SA) s 24; Assisted Reproductive Treatment Act 2008 (Vic) s 45. 
223 Anita Stuhmcke, 'Extra-Territoriality and Surrogacy: The Problem of State and Territory Moral Sovereignty' in 
Paula Gerber and Katie O'Bryne (ed), Surrogacy, Law and Human Rights (Ashgate Publishing, 2015) 65, 65. 
224 Australia Act 1986 (Cth) s 2(1). 
225 Pearce v Florenca (1976) 135 CLR 507, 517. 
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commercial surrogacy agreement, irrespective of whether or not the act was carried out in 

Queensland.226  

The surrogacy legislation in the ACT has contained extra-territoriality offence provisions since 1994.227 

The legislation expressly acknowledges the operation of section 64(2) of the Criminal Code 2002 (ACT) 

which creates a geographical nexus for offences committed within the ACT, even if they have no effect 

in the ACT, and offences committed outside the ACT but that have an effect in the ACT. 228 This 

operates to extend the application of the provisions contained in the ACT surrogacy legislation that 

prohibit commercial surrogacy. The geographical nexus makes it an offence for a person to participate 

in a commercial surrogacy agreement, irrespective of where the agreement took place, if that person 

lives in the ACT and intends to bring the resulting child to that territory.   

New South Wales introduced its extra-territoriality surrogacy laws in 2011, extending the scope of its 

offence provisions by establishing a link with section 10C of the Crimes Act 1900 (NSW). That link 

creates a geographical nexus when an offence is committed outside New South Wales but has an 

effect within that state.229  The extra-territoriality provisions in the New South Wales legislation 

operate to make it an offence for a person to participate in a commercial surrogacy agreement where 

it is his or her intention to bring the resulting child to New South Wales. Therefore, a commercial 

surrogacy agreement undertaken outside New South Wales but that has an effect in New South Wales 

(because the intended parents are resident in that state) is prohibited. 

The New South Wales provisions are designed to prevent (or at least discourage) residents of that 

state from participating in any commercial surrogacy agreements, irrespective of jurisdiction. The 

recent trend towards reproductive tourism (also sometimes referred to as fertility tourism) has seen 

Australian residents travel to jurisdictions where commercial surrogacy is (or has been until recently) 

 
226 Surrogacy Act 2010 (Qld) ss 54-8. 
227 Substitute Parent Agreements Act 1994 (ACT) s 4. 
228 Parentage Act 2004 (ACT) s 45. 
229 Surrogacy Act 2010 (NSW) s 11. 
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permitted. India, Thailand, Ukraine, Mexico and the USA are just some of the countries to which 

infertile Australian couples have travelled for commercial surrogacy purposes.  

   CONCLUSION 

The purpose of this chapter was to provide some insight into the history of surrogacy regulation in 

Australia, the policy and principles that underpin those regulatory frameworks and the themes that 

emerge from them. The new millennium has seen vast reform in the regulation of surrogacy in 

Australia with many jurisdictions drafting new legislation to permit and regulate altruistic surrogacy.  

Only the Northern Territory has continued its legislative silence, leaving surrogacy regulation in the 

hands of the common law.  

The examination in this chapter reveals a disjointed collage of surrogacy legislation.  By comparing the 

surrogacy legislation in Australia certain themes became obvious, particularly those relating to 

eligibility, enforceability, permitted payments and counselling and legal advice requirements for the 

parties. However, what is arguably the most obvious theme apparent in the existing legislation is the 

uniform prohibition of commercial surrogacy.   Despite all the attention given to altruistic surrogacy 

over the years the issue of whether commercial surrogacy should be permitted in Australia has, until 

recently, been largely ignored by the state and territory governments. 

The themes that have emerged will form the basis for part of the discussion of the regulatory response 

to harm contained in Chapter Five. As mentioned in the Introduction of this chapter, Chapter Four is 

tasked with comparing the harms associated with both altruistic and commercial surrogacy to identify 

whether there are any harms unique to commercial surrogacy.  

If Chapter Four reveals that there is harm unique to commercial surrogacy then that harm will be 

analysed against the normative framework which follows in Chapter Three in order to ascertain 

whether the prohibition of commercial surrogacy is the proportionate regulatory response to the risk 

of harm posed.  
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If Chapter Five reveals that the regulatory response to the harm posed by commercial surrogacy is 

disproportionate to that risk of harm, then the themes identified in this chapter will be discussed to 

ascertain whether the currently legislative regimes are capable of adequately protecting against the 

risk of harm.  
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CHAPTER THREE: A LIBERAL APPROACH TO DEFINING HARM IN THE 

COMMERCIAL SURROGACY CONTEXT  

 INTRODUCTION 

The proposition that surrogates and intended parents should be entitled to engage in commercial 

surrogacy is a matter on which no consensus exists in Australia. Surrogacy is a practice that Australia 

has historically been reluctant to accept and commercial surrogacy, in particular, remains subject to 

widespread prohibition.1  

The purpose of this chapter is to provide a construction of harm that can be used as a framework 

against which the harms unique to commercial surrogacy (as identified in Chapter Four) can be 

analysed to ultimately ascertain what is an appropriate regulatory response to the risk of harm posed 

by commercial surrogacy.  The harm analysis itself will be conducted in Chapter Five and a 

determination will be made in that chapter as to whether the current regulatory response to 

commercial surrogacy (i.e. prohibition) goes beyond what is necessary to adequately address the risk 

of harm posed.  

In Australia, the topic of surrogacy (in all its guises) has long been the subject of media attention.2 This 

is largely due to the law reform of surrogacy regulation in some states and territories and the more 

 
1 All Australian states and territories, except for the Northern Territory which has no surrogacy legislation, 
expressly prohibit commercial surrogacy.  
2 See, eg, Sachchidanand Jha, 'Surrogacy taking shape of a profession: Expert', The Times of India (Patna), 11 May 
2003; Jain Rupam Nair, 'Childless couples opt for surrogacy but keep mum', The Indian Express (India), 4 February 
2004; Malcolm Farr, 'Surrogacy gives birth to an ethical minefield', The Daily Telegraph (Sydney), 8 November 
2006; 'Time for clarity on surrogacy', The Age (Melbourne), 9 November 2006 
<http://www.theage.com.au/news/editorial/time-for-clarity-on-surrogacy/2006/11/08/1162661754713.html>; 
Katherine Murphy, 'The senator, the surrogate and the new baby', The Age (Melbourne), 7 November 2006; 
Robyn Riley, 'First she gave her daughter a kidney, then she carried her grandson conceived by IVF – Surrogate 
gran’s remarkable gift', The Sunday Mail (Adelaide), 28 January 2007; Carol Nader, ‘“Irrational” surrogacy law 
adds to families’ heartache', The Age (Melbourne), 2 April 2007; Sam Dolnick, 'India's baby farm', Sydney 
Morning Herald (Sydney), 6 January 2008 <http://www.smh.com.au/news/world/indias-baby-
farm/2008/01/05/1198950126650.html>; Rosemary Odgers, 'Surrogacy laws drive childless couples south, 
review finds', The Courier Mail (Brisbane), 7 May 2008; Radha Sharma, 'Anand back in focus as surrogacy capital', 
The Times of India (Ahmedabad), 9 August 2008; Nicola Smith, 'Inside India's international baby farm', The 
Sunday Times (London), 9 May 2010 <http://www.timesonline.co.uk/tol/news/world/asia/article7113463.ece>.  
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recent boom in “reproductive tourism”.3 Mention the practice of surrogacy in virtually any forum and 

one can expect to receive varied responses. There is the conservative view that perceives all forms of 

surrogacy (and commercial surrogacy in particular) to be in opposition to the traditional notion of the 

family.4 Conversely, a more liberal view is that surrogacy is an expression of a woman’s ability to 

exercise her procreative liberty.5  

Notwithstanding that it will directly affect only a small demographic, the attention that surrogacy has 

received means that the moral and ethical dilemmas associated with it have become subject to media, 

public and political debate.6  Such public moral dilemmas are largely incapable of being unanimously 

resolved through the application of a single ethical theory or method, 7  but in a liberal society 

consensus is not a prerequisite to determining a suitable regulatory response to a particular problem. 

Multicultural pluralist societies, such as Australia, embrace cultural and social diversity thus 

reinforcing the proposition that there is no universally distinct moral viewpoint upon which to rely to 

resolve a specific moral dispute.  While ‘people generally want some principles or other to govern the 

development and use of new techniques’,8 in a ‘pluralistic society it is not to be expected that any one 

 
3 The term “reproductive tourism” has been defined as ‘travelling by candidate service recipients from one 
institution, jurisdiction, or country where treatment is not available to another institution, jurisdiction, or 
country where they can obtain the kind of medically assisted reproduction they desire.’ See, Guido Pennings, 
'Reproductive tourism as moral pluralism in motion' (2002) 28 Journal of Medical Ethics 337, 337.  
4  See, eg, Catechism of the Catholic Church, Paragraph 2376, 
<http://www.vatican.va/archive/ENG0015/__P86.HTM> quoting Congregation for the Doctrine of the Faith, 
Donum vitae, II, 1; Gena Corea, The Mother Machine: Reproductive Technologies from Artificial Insemination to 
Artificial Wombs (Harper & Row, 1985) 324; Jill Marshall, 'Giving birth but refusing motherhood: inauthentic 
choice or self-determining identity?' (2008) 4(02) International Journal of Law in Context 169, 182. 
5  See, eg, Norma Juliet Wikler, ‘Society’s Response to the New Reproductive Technologies: The Feminist 
Perspectives’ (1986) 59(5) Southern California Law Review 1043, 1049; Shulamith Firestone, The Dialectic of Sex: 
The Case for Feminist Revolution (Paladin, 1972) 233; Carmel Shalev, Birth Power (Yale University Press, 1989) 
86; Elly Teman, Birthing a Mother: The Surrogate Body and The Pregnant Self (University of California Press, 2010) 
7; Mary Lyndon Shanley, Making Babies, Making Families: What Matters Most in an Age of Reproductive 
Technologies, Surrogacy, Adoption, and Same-Sex and Unwed Parents (Beacon Press, 2001) 105. 
6 Olga B A van den Akker, 'Psychosocial aspects of surrogate motherhood' (2007) 13(1) Human Reproduction 
Update 53, 53. 
7 Tom L Beauchamp and James F Childress, Principles of Biomedical Ethics (Oxford University Press, 6th ed, 2009) 
25. 
8 United Kingdom, Report of the Committee of Inquiry into Human Fertilisation and Embryology, Cmnd 9314 
(1984) 2 [5] (emphasis in original). 
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set of principles can be enunciated to be completely accepted by everyone.’ 9  The difficulty in 

determining when it is proper for the state to intervene in the procreative decisions of private citizens 

is illustrated when one contemplates the differing views on commercial surrogacy.  

Guidance on determining the extent to which the state can (or should) regulate commercial surrogacy 

can be found in the literature covering the broader field of ART regulation which acknowledges that 

respect for liberty is one of the fundamental values that underpins modern democratic societies.10 

The literature also confirms that notwithstanding Australia not having a Bill of Rights or specific 

acknowledgement of the right to procreate, ‘respect for human freedom has long been accepted as 

one of the philosophical, jurisprudential and public policy foundations of our laws.’ 11  Thus, any 

statutory intervention into the private lives of citizens must be approached with caution and those 

seeking to restrain the liberty of others must demonstrate that such restraint is necessary to preserve 

the public good.12 The  government is obliged to ‘create an environment providing individuals with an 

adequate range of options and the opportunities to choose them’,13 and this obligation ‘arises out of 

people’s interest in having a valuable autonomous life.’14  

The normative framework established in this chapter is based on John Stuart Mill’s Harm Principle.  

Mill is arguably the most famous and influential philosophical scholar of the 19th century. Not only was 

Mill a philosopher, he was an economist, an administrator and a moral and political theorist.15 A 

staunch liberal, Mill’s philosophical and political views are still considered to be some of the most 

important thoughts on liberalism and empiricism. The Harm Principle was born from Mill’s 

 
9 United Kingdom, Report of the Committee of Inquiry into Human Fertilisation and Embryology, Cmnd 9314 
(1984) 2 [6]. 
10 See, eg, ACT Law Reform Commission, Substitute Parentage Agreements, Report No 20 (2003) 16 (‘ACT Report 
20’); Keith Mason, ‘Surrogacy: Setting the Australian Scene’ (Paper presented at the National Conference on 
Surrogacy, Melbourne, 22 February 1991) 14; Investigation into Altruistic Surrogacy Committee, Queensland 
Parliament, Report (2008) 29. 
11 ACT Report 20, above n 10, 16. 
12 Ibid. 
13 Joseph Raz, The Morality of Freedom (Oxford University Press, 1986) 417-8. 
14 Ibid. 
15 Fred Wilson, John Stuart Mill (2007) <http://plato.stanford.edu/entries/mill>. 
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contemplation of what he considered to be ‘the vital question of the future’,16 namely ‘the nature and 

limits of the power which can be legitimately exercised by society over the individual.’17 Thus, in 

support of his beliefs regarding liberty, Mill formulated the Harm Principle stating that 

the sole end for which mankind are warranted, individually or collectively in interfering with the liberty of 

action of any of their number, is self-protection. That the only purpose for which power can be rightfully 

exercised over any member of a civilized community, against his will, is to prevent harm to others. His 

own good, either physical or moral, is not a sufficient warrant. The only part of the conduct of any one, 

for which he is amenable to society, is that which concerns others. In the part which merely concerns 

himself, his independence is, of right, absolute. Over himself, over his own body and mind, the individual 

is sovereign.18 

So that the Harm Principle can be used as the framework for the harm analysis undertaken in Chapter 

Five, this chapter will establish a threshold for harm as it applies to the practice of commercial 

surrogacy. As mentioned in Chapter One, while there are potentially several normative frameworks 

that could prove suitable for the analysis of commercial surrogacy, the widespread acceptance and 

application of the Harm Principle in pluralist democratic societies supports its adoption as the 

normative framework in this thesis.  

In his contemplation of ethical pluralism and the suitability of the Harm Principle as a normative tool, 

Charlesworth has concluded that  

it is possible to have a society without any substantive agreement or consensus on basic moral and 

religious values, except for the value of personal autonomy and the other values (justice, equality etc.) 

linked with it. In other words, a liberal society is, at least potentially, an ethically pluralist society.19 

 
16  Jeremy Bentham and John Stuart Mill, The Utilitarians: An Introduction to the Principles of Morals and 
Legislation (1961) 475. 
17 Ibid. 
18 Ibid 484. 
19 Max Charlesworth, 'Don't Blame the 'Bio' - Blame the 'Ethics': Varieties of (bio) ethics and the challenge of 
pluralism' (2005) 2(1) Journal of Bioethical Inquiry 10, 14. 
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The Harm Principle has achieved widespread acceptance and use as the dominant benchmark for 

assessing the appropriateness of reproductive regulation and it has been extensively applied in the 

regulation of ART both in Australia and internationally.20 This is relevant because most surrogacy 

agreements now are gestational rather than traditional and ART is necessary to facilitate the 

pregnancies. Gestational surrogacy, which does not require the provision of any genetic material by 

the surrogate, is only possible through ART where the embryo is created in vitro and subsequently 

transferred into the surrogate’s uterus. Thus, the link between the regulation of the broader field of 

ART and surrogacy is established, further supporting the decision to adopt the Harm Principle as the 

framework for the analysis of the harms unique to commercial surrogacy that will be undertaken in 

Chapter Five.  

The liberal approach espoused by the Harm Principle requires that the law must respect a person’s 

liberty unless evidence of harm can be demonstrated that supports some interference with that liberty.  

As Charlesworth notes in this regard, ‘the sphere of personal liberty should be maximised and the 

sphere of paternalistic action by the state should be progressively minimised.’21 Thus, the government 

has no authority to restrain people from engaging in what may be perceived to be an immoral or 

ethically undesirable act but that does not result in harm to others.22 The question of the seriousness 

of the risk of harm caused by the activity is also important in determining whether interference with 

liberty is justified, and this will be discussed in further detail below.  But, in essence, an application of 

the Harm Principle means that while certain behaviour may be socially unacceptable, in the absence 

 
20 See Thomas H. Murray, 'What are Families For? Getting to an Ethics of Reproductive Technology' (2002) 32(3) 
Hastings Center Report 41, 41; Standing Committee of Attorneys-General Australian Health Ministers’ 
Conference Community and Disability Services Ministers’ Conference, Joint Working Group, Attorney-General 
for Australia, A Proposal for a National Model to Harmonise Regulation of Surrogacy (2009) (‘SCAG 2009’); 
Australian Government, National Health and Medical Research Council, Ethical Guidelines on the Use of Assisted 
Reproductive Technology in Clinical Practice and Research (2004) (as revised in 2007 to take into account the 
changes in legislation) (‘NHMRC Guidelines’); HFEA Ethics Committee, Ethical Issues in the Creation and Selection 
of Preimplantation Embryos to Produce Tissue Donors, November 2001. 
21 Max Charlesworth, Bioethics in a Liberal Society (Cambridge University Press, 1993) 17 (‘Bioethics in a Liberal 
Society’). 
22 The examples of prostitution and abortion are often used to describe morally and ethically undesirable, yet 
legally permissible, acts. 
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of harm to others it must not be declared to also be legally unacceptable.  It is not ‘the function of the 

law to intervene in the private lives of citizens, or to seek to enforce any particular pattern of 

behaviour’,23 and ‘to equate the sphere of crime with that of sin … is … not the law’s business.’24  

To decide whether the current regulatory response to commercial surrogacy is proportionate to the 

risk of harm it poses, one should start with the liberal presumption that a person’s liberty can only be 

restrained where there is a legitimate harm-based justification for doing so. This liberal approach to 

law and policy-making has been widely adopted by democratic societies that strive to recognise the 

preference for self-determination; reflecting the mandate in Mill’s Harm Principle that the only 

legitimate interference in a person’s life is that which is for the prevention of harm to others. However, 

when one attempts to apply the Harm Principle to an ethically or morally questionable activity such 

as commercial surrogacy, a problem emerges. There is no clear articulation of what Mill intended the 

scope of the Harm Principle to be. Therefore, before the analysis of the harms unique to commercial 

surrogacy can be undertaken, it is first necessary to ascertain and articulate the scope of the Harm 

Principle as it applies in the commercial surrogacy context.  

As the first step in articulating the scope of the Harm Principle, this chapter will examine the literature 

that discusses the suitability of the Harm Principle as an appropriate tool for the normative analysis 

of reproductive decision-making in general. Since the Harm Principle can be used as a shield to protect 

against illegitimate interference with liberty, discussing the concept of a presumption in favour of 

reproductive liberty (i.e. defining the limits [if any] of reproductive decision-making in the context of 

assisted reproduction) will provide some clarity as to when, and to what extent, it is acceptable for 

the state to intervene in the reproductive decision-making of private citizens. Feinberg’s 

interpretation of harm will also be examined and ultimately adopted as the preferred definition of 

harm to be used in the Chapter Five analysis of the harms that Chapter Four identifies as being unique 

to commercial surrogacy.    

 
23 United Kingdom, Report of the Committee on Homosexual Offences and Prostitution, Cmnd 247 (1957) 10. 
24 Ibid 24. 
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 LIBERTY AND THE REGULATION OF COMMERCIAL SURROGACY 

As illustrated in Chapter Two, the Australian surrogacy legislation has been established (somewhat 

loosely) relying on the principle of harm prevention. However, as was also illustrated in that chapter, 

there is an absence in the available literature of a proper articulation of what harm the legislation is 

ostensibly protecting against. This has resulted in a poorly thought through regulatory regime that has 

been constructed on a flawed (or even absent) construction of harm.  

The Harm Principle can be used either as a shield or a sword.  If commercial surrogacy creates a 

significant risk of harm, the Principle can be used to defend the intervention into the private lives of 

citizens and to put in place regulation that prohibits the practice. Conversely, if there is no significant 

risk of harm that can be proven, then the Principle can be used as a sword to tear down a framework 

that illegitimately interferes with individual liberty. 

International scholarship and government reports on matters concerning ART or surrogacy often 

reference the Harm Principle. 25  In 1990 the Australian National Health and Bioethics Committee 

identified the importance of adopting a liberal approach to surrogacy regulation when it identified 

three main principles relevant to the discussion of surrogacy; autonomy, justice and the common 

good.26 The Committee avowed that Australia ‘is a liberal democratic society based on the principle 

of autonomy’ and the law ‘must respect the rights of people to make their own moral decisions so 

long as those decisions do not involve harm to others or prevent others from making their own 

autonomous decisions.’27 The Committee further confirmed that in applying the Harm Principle to 

reproductive decision-making there is a clear distinction between the spheres of personal morality 

and the law. Although certain behaviour may be seen as being ethically undesirable or immoral, there 

is no justification for state intervention in the absence of demonstrable harm to others.28  

 
25 New Zealand Law Commission New Issues in Legal Parenthood (NZLC PP54, 2004) at 4.22. 
26 The National Bioethics Consultative Committee, Surrogacy - Report 1 (1990) 14 [3.1]. 
27 Ibid 14-5 [3.2.1]. 
28 Ibid 15 [3.2.3]. 
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In a liberal society, there is a presumption that, so long as their conduct does not result in harm to 

others, people should be free to live their lives as they choose. This freedom extends to include the 

choices people make regarding family formation and procreation. For those who are unable to have 

children naturally (whether for medical or social reasons),29 modern technology provides various 

alternative methods through which people can become parents. As long as the technology is available, 

someone is willing to grant them access to it and they do not cause harm to others, infertile people 

should be able to pursue their procreative desires without constraint.   

Commenting on the impact of new reproductive technologies on family formation, Charlesworth 

notes that over recent decades, attitudes towards marriage and traditional notions of family 

formation have undergone a profound shift.30 Notwithstanding this shift, he recognises that the more 

traditional family units (i.e. legally married heterosexual couples) still receive significant preferential 

support from the law, policy-makers and indeed society.31 Despite an apparent continued preference 

for the traditional family unit, alternative forms of families and alternative methods of reproduction 

have gained, and continue to gain, considerable acceptance in modern liberal society.  

But, while this may be the case, there is still reluctance (or even some resistance) to accept the use of 

ART in certain circumstances,32 and to accept the practice of commercial surrogacy in particular. This 

reluctance is reflected in the Australian surrogacy legislation which expressly prohibits commercial 

surrogacy.33 Some legislation even extends that prohibition inter-jurisdictionally, making it an offence 

for residents of those jurisdictions to engage in commercial surrogacy anywhere in the world.34 In 

 
29 Medical infertility is premised on the inability of a woman to conceive or safely carry a child. For men, infertility 
is the inability to father a child. Possible reasons for male infertility include genetic conditions or poor quality or 
quantity of sperm. Possible reasons for female infertility include genetic conditions, ovulatory problems, cervical 
factors or disease. Social infertility refers to the social factors that preclude the ability to have children. Singles 
and same-sex couples are considered to be socially infertile.  
30 Charlesworth, Bioethics in a Liberal Society, above n 21, 63. 
31 Ibid 63. 
32 For example, there is still resistance to the concept of homosexual couples having children, either through 
artificial insemination, adoption or surrogacy or to the posthumous use of gametes and embryos. 
33 Note however that the Northern Territory has no surrogacy legislation and is therefore silent on all matters 
concerning surrogacy.  
34 See, Surrogacy Act 2010 (Qld) ss 54-8; Surrogacy Act 2010 (NSW) s 11; Parentage Act 2004 (ACT) s 45. 
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relation to the limits of legitimate state interference into the procreative choices of private citizens 

Ikemoto asserts that ‘our concept of liberty requires that the government leave individuals free to 

determine issues so core to personhood.’35 This recognition of liberty must extend infertile people 

who desire to have children, but who must turn to technology and others (i.e. the use of a surrogate) 

to make this desire a reality. Thus, it can be reconciled that a liberal society must empower individuals 

with the freedom to choose when, how and with whom they wish to have children as long as their 

conduct does not cause harm to others.  

Jackson describes the relationship between the law and human reproduction as ‘complex and 

fascinating.’36 She comments that technological developments in assisted reproduction cause us to 

‘rethink the boundaries of what might be humanly possible.’37 Expanding the boundaries of human 

reproduction thus requires careful contemplation and determination of the limits (if any) of what is 

morally, socially and ultimately legally acceptable. In this regard, the Harm Principle proves itself to 

be a useful normative tool to measure the impact of these technologies on the parties utilising them, 

and on society.  

In determining the limits of legitimate state intervention, Jackson believes that ‘regulation should be 

concerned to promote autonomous reproductive decision-making’ and where people require 

assistance to procreate, including through the use of surrogacy, the state should permit them to utilise 

that assistance.38 But in expressing this view, Jackson is quick to point out that she does not favour a 

laissez-faire approach to surrogacy; instead she concludes that some level of surrogacy regulation is 

justified and almost certainly necessary.39 She argues that the ‘law should not be concerned to restrict 

individuals’ reproductive options, but rather to offer a clear set of rules in order to promote certainty 

 
35 Lisa K. Ikemoto, 'Providing protection for collaborative noncoital reproduction: surrogate motherhood and 
other new procreative technologies, and the right of intimate association' (1988) 40(4) Rutgers Law Review 1273, 
1307. 
36 Emily Jackson, Regulating Reproduction: Law, Technology and Autonomy (Hart Publishing, 2001) 1. 
37 Ibid. 
38 Ibid. 
39 Ibid 263. 
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and fairness.’40 This approach is supported by the overarching liberal principles that underpin law and 

policy-making in Australia. Investigations into the regulation of surrogacy and ART have often alluded 

to these liberal principles, mentioning the desire to respect and protect the autonomy and privacy of 

the individuals participating in these activities but Australia has historically been varied in the way the 

states and territories have approached such regulation.41 Goold comments that, when contemplating 

the regulatory policy on surrogacy, legislators should bear in mind that  

in a pluralistic, democratic society such as ours, the liberal view of the state should prevail to best allow 

for difference in individual views about what choices we should each be allowed to make. On this view, 

the state should allow people to make their own autonomous choices except where intervention is 

justified.42 

Gavaghan also remarks that a presumption in favour of respect for liberty and autonomy ‘must rank 

as one of the most widely agreed-on principles in modern ethical thinking.’43 Similarly, Feinberg 

believes that liberty and autonomy must be respected and sees that ‘state interference with a citizen’s 

behaviour tends to be morally justified when it is reasonably necessary … to prevent harm or the 

unreasonable risk of harm to parties other than the person interfered with.’44 Thus, the general 

presumption in favour of liberty requires legislators to ‘leave individuals free to make their own 

choices’,45 even in the sphere of reproductive decision-making. 

 
40 Ibid 264. 
41 See, eg, Keith Mason, ‘Surrogacy: Setting the Australian Scene’ (Paper presented at the National Conference 
on Surrogacy, Melbourne, 22 February 1991) 14; SCAG 2009, above n 20, 2; NHMRC Guidelines, above n 20, 22 
[5.6]. 
42 Imogen Goold, 'Surrogacy: is there a case for legal prohibition?' (2004) 12(2) Journal of Law and Medicine 205, 
206. 
43 Colin Gavaghan, 'Deregulating the Genetic Supermarket: Preimplantation Screening, Future People, and the 
Harm Principle' (2000) 9 Quarterly of Healthcare Ethics 242, 244 notes Beauchamp and Childress’ distinction 
between liberty and autonomy, describing autonomy as having two distinct elements of which liberty, or 
‘independence from controlling influences’ is one and the ‘capacity for intentional action’ the other. Gavaghan 
explains that if a person’s liberty is restrained then their autonomy is also similarly restricted, thus resulting in 
some harm to that person.  
44 Joel Feinberg, The Moral Limits of the Criminal Law: Volume One: Harm to Others (Oxford University Press, 
1984) 11 (‘Harm to Others’). 
45 Ibid 9. 



109 
 

 THE PRESUMPTION IN FAVOUR OF PROCREATIVE LIBERTY  

An application of Mill’s Harm Principle to the practice of surrogacy will require an analysis of whether 

(or in what circumstances) the state is justified in intervening with the reproductive choices of private 

citizens. As the purpose of the Harm Principle is to ensure that illegitimate interference with liberty is 

prevented, a presumption in favour of individual freedom of choice is assumed and would apply in the 

context of commercial surrogacy as well as in the broader field of ART. The discussion below will 

therefore begin with the premise that there is a presumption favouring procreative liberty.  

The issue of procreative liberty has been examined by a number of commentators who,46 whilst 

broadly agreeing that procreative liberty must be respected, each offer approaches that differ from 

the harm-based normative methodology adopted in this thesis. Over the last 30 years, Robertson has 

produced an extensive body of work discussing procreative liberty and his works will be the primary 

point of reference for the discussion of that concept which follows.47  

Even though Robertson does not specifically draw upon Mill’s liberal approach, parallels can be drawn 

between his and Mill’s methodologies: principally, both begin from the position that liberty should 

not be interfered with without justification. At first glance the theory of procreative liberty and Mill’s 

liberal theory look very similar and one might argue that because the Harm Principle is of universal 

application it naturally encompasses the sphere of reproductive decision-making. However, Robertson 

at times adopts a different approach, especially when he contemplates the importance of having a 

biological connection to one’s children and the pleasure to be gained from child-rearing.48 This, of 

 
46 Whilst the concept of procreative liberty has been discussed by several commentators, this section will focus 
on the works of three pre-eminent scholars: Robertson, Jackson and Gavaghan. 
47 See, eg, John A Robertson, 'Procreative Liberty and the Control of Conception, Pregnancy, and Childbirth' 
(1983) 69(3) Virginia Law Review 405 (‘Procreative Liberty and Conception’); John A Robertson, 'Embryos, 
families, and procreative liberty: the legal structure of the new reproduction' (1986) 59(5) Southern California 
Law Review 939 (‘Embryos, families and procreative liberty’); John A Robertson, 'Procreative Liberty and the 
State’s Burden of Proof in Regulating Noncoital Reproduction' (1988) 16(1-2) Journal of Law, Medicine and Ethics 
18 (‘Regulating Noncoital Reproduction’); John A Robertson, 'Procreative Liberty and Harm to Offspring in 
Assisted Reproduction' (2004) 30 American Journal of Law and Medicine 7 (‘Harm to Offspring’); John A 
Robertson, Children of Choice: Freedom and the New Reproductive Technologies (Princeton University Press, 
1994) (‘Children of Choice’). 
48 Robertson, Children of Choice, above n 47, 152-3. 
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course, does not correlate with the approach proposed by the Harm Principle and indicates that 

Robertson’s approach may ultimately be distinguished from the harm-based methodology adopted in 

this thesis.   

Robertson comments that with the advent of reproductive technologies, public policy issues have 

arisen that require policy-makers to consider how these technologies should be properly regulated.49 

These issues have arisen because of the potential effect that the new technologies could have on 

those involved, including the resulting child. He points to the ‘controversy, bewilderment, and fears 

of larger social effects’ that developments in reproductive technologies generate,50 and how the 

‘initial wonder at their marvels is usually followed by a nagging sense of discomfort because of the 

way in which they change nature and could harm children, family, women, and society.’51 

Robertson also notes that these reproductive technologies raise the larger issues of ‘offspring welfare, 

the interests of collaborators, exploitation of women, and effects on the family and society 

generally.’52 However, is state intervention justified merely because there are fears that assisted 

reproduction may result in harm? Robertson thinks not. He identifies that the central issue requiring 

resolution is the connection between ART and the procreative privacy of the infertile members of 

society.53 He advocates that the presumption in favour of procreative liberty should prevail, with the 

state bearing the burden of proving substantial harm if it intends to infringe upon that liberty.54 In 

reality, this reflects the operation of the Harm Principle (albeit with a more specific focus) because it 

provides a mechanism for determining when the government should intervene in matters where no 

moral consensus exists. Both approaches, however, begin with the presumption that citizens should 

 
49 Robertson, Regulating Noncoital Reproduction, above n 47, 18. 
50 Robertson, Children of Choice, above n 47, 15. 
51 Ibid. 
52 Robertson, Regulating Noncoital Reproduction, above n 47, 18. 
53 Ibid. 
54 In the context of procreative liberty, Robertson introduces the concept that intervention is only justified in 
instances where there is substantial harm. The introduction of ‘substantial’ as a threshold could be interpreted 
as an extension of the Harm Principle because Mill did not prescribe at what point conduct became harmful 
enough to justify intervention. The concept of the threshold of substantial harm (also sometimes referred to in 
the literature as serious or significant harm) will be explored later in this chapter. For the purposes of the 
discussion of harm in this thesis, the terms “substantial”, “serious” and “significant” are used interchangeably. 
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be at liberty to make decisions regarding their own lives and welfare; with that presumption being 

rebuttable only in instances where harm is demonstrated.  

Robertson advocates that if the liberty of fertile people who can have children naturally is protected, 

so should the liberty of those who require reproductive assistance. He declares that reproduction 

matters ‘not because of the coitus … but because of what the coitus makes possible.’55  Jackson also 

notes that the reproductive liberty of fertile people who are able to procreate naturally is respected 

and any interference or scrutiny of these personal choices ‘would be unreservedly condemned as an 

unacceptably intrusive abuse of state power.’56 Thus the liberty to use ART for those who Robertson 

describes as being ‘coitally infertile’ should be protected:57 ‘only serious harm to the interests of 

others, not avoidable by less restrictive means, should justify interference with such a fundamental 

procreative choice.’58  

In Robertson’s discussion of procreative liberty, he appears to elevate the status of that principle to a 

presumptive moral right. He sees the rights of people to choose whether to reproduce as ‘two sides 

of the same coin’.59 Whilst this claim may find little objection in the context of natural procreation, it 

is doubtful whether it would garner support in the context of ART (and by extension, commercial 

surrogacy). There are significant (if not insurmountable) barriers associated with attempting to elevate 

the liberty to enter into a commercial surrogacy agreement or to access ART to facilitate a commercial 

surrogate pregnancy to a right to do so.  

Irrespective of whether it could be elevated to the status of a right, Jackson notes that the freedom 

to decide whether or not to have a child is ‘integral to a person’s sense of being, in some important 

sense, the author of their own life plan.’60 Any interference with this liberty is in effect a violation of a 

 
55 Robertson, Regulating Noncoital Reproduction, above n 47, 19. 
56 Emily Jackson, 'Conception and the Irrelevance of the Welfare Principle' (2002) 65 The Modern Law Review 
176, 177 (’Conception’). 
57 Robertson, Regulating Noncoital Reproduction, above n 47, 19. 
58 Ibid. 
59 L.M. Purdy, 'Children of Choice: Whose Children? At what cost?' (1995) 52(1) Washington and Lee Law Review 
197, [III]. 
60 Jackson, Conception, above n 56, 177. 
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person’s bodily integrity as it removes their ability to make an autonomous procreative choice.  Whilst 

Jackson clearly supports the concept of procreative liberty, she stops short of asserting either that 

people have a right to reproduce or that infertile people have a right to be provided with fertility 

treatment.  

Jackson does however suggest that it is not the role of the government to judge for any person, fertile 

or infertile, whether a procreative decision is proper or improper. She posits that the decision to have 

a child ‘goes to the heart of an individual’s identity and is precisely the sort of choice that we all ought 

to be able to make within the privacy of our most intimate relationship.’61 Thus, it can be established 

that her interpretation leans more towards favouring a presumption in favour of procreative privacy 

than procreative liberty. In this regard, she argues that it is unjust to strip away from infertile people 

the veil of privacy that fertile people are afforded in their reproductive decision-making.  Thus, her 

hypothesis is essentially that the privacy of the personal procreative choices of individuals should be 

respected and their procreative decisions should remain free from public scrutiny.  

Comparing Jackson’s interpretation of procreative liberty (or to be more precise, procreative privacy) 

with Mill’s liberal theory, it is clear that Mill’s Harm Principle is different in its application than 

Jackson’s theory. Jackson’s analysis of conduct stops at the point where privacy is maintained; she 

does not contemplate the role that harm plays in curtailing liberty and thus her theory must be 

distinguished from that of Mill. 

Also, in contributing to the discussion of procreative liberty, Gavaghan identifies that the liberty to 

make certain decisions should be accorded particular respect. Amongst these decisions are those that 

relate to a person’s life plan; primarily whether to have children.62 Notwithstanding his agreement 

that procreative liberty should be respected, Gavaghan does not subscribe to any particular normative 

methodology to underpin his views. Rather, he identifies the different approaches adopted by various 

 
61 Ibid 178. 
62  Colin Gavaghan, Defending the Genetic Supermarket: Law and Ethics of Selecting the Next Generation 
(Routledge-Cavendish, 2007) 19 (‘Defending the Genetic Supermarket’). 
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commentators (including Robertson, Beauchamp and Childress and Raz), commenting that each 

approach is sound enough to withstand independent scrutiny. He further comments that whether 

procreative liberty is viewed as an independent ethical category or as part of the broader liberal 

landscape, the presumption favouring procreative liberty will hold true.63 Whilst this may well be the 

case, Gavaghan’s generalist liberal approach must be distinguished from the specific harm-based 

approach adopted in this thesis.   

As identified above, there is significant support for a presumption that favours procreative liberty, but 

the variety of approaches favoured should be distinguished from the harm-based one adopted in this 

thesis. The above discussion has revealed that Robertson’s approach considers procreative liberty in 

the general sense and is broader than the purely harm-based approach contemplated here. Similarly, 

whilst Jackson is generally in favour of liberty, she is more concerned to ensure that procreative 

privacy is respected rather than with the prevention of harm. Finally, although he does not specifically 

promote any particular methodology, Gavaghan’s analysis clearly shows an overarching reliance on 

the principles of autonomy and utility, both of which should both be distinguished from the harm-

based approach that has been adopted in this thesis.  Consequently, any presumption in favour of 

procreative liberty that lends support to permitting commercial surrogacy needs to be balanced 

against the potential harms that may result from the unrestrained exercise of such liberty.  

A Procreative Liberty and Commercial Surrogacy 

Some would argue that a person wishing to exercise their procreative liberty to enter into a 

commercial surrogacy agreement should be free to do so. If it is also necessary for the parties to the 

agreement to access ART to facilitate the surrogate pregnancy then that should also be permitted, so 

long as medical professional is willing to provide them with such services.64 A harm-based approach 

would prescribe that access to ART and the ability to engage in commercial surrogacy should not be 

 
63 Ibid 23. 
64 This reflects the negative right or entitlement to access ART services previously discussed in this chapter. 
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restricted unless there is sufficient evidence to demonstrate that such restriction is necessary for the 

prevention of harm to others.  

Because the threshold for justifying state intervention with liberty is harm, specifically harm to others 

(which, by extension, includes society), the concept of harm is the axis upon which the Harm Principle 

turns. Therefore, to conduct the harm analysis of the harms unique to commercial surrogacy, to 

engage in the subsequent critique of the regulatory response to commercial surrogacy and to 

ascertain whether that response is proportionate to the risk of harm posed by commercial surrogacy 

(all of which are contained in Chapter Five), the essential purpose of this chapter is to articulate a 

definition of what actually constitutes harm that can be used in the commercial surrogacy setting.  

The discussion below is dedicated to identifying the scope of the Harm Principle as it applies to 

commercial surrogacy to determine what harm is and when the measure of harm outweighs the 

protection afforded by procreative liberty, thereby justifying state intervention. A clear definition of 

harm is necessary to enable the Harm Principle to be applied in Chapter Five to the harms that are 

identified in Chapter Four as being unique to commercial surrogacy. A definition of harm is also 

necessary to be able to undertake the critique of legislative response to commercial surrogacy that 

follows the harm analysis in Chapter Five so that it can be determined whether that response goes 

beyond what is necessary to protect against the risk of harm posed.  

 WHY THE HARM PRINCIPLE? 

There have been myriad interpretations of Mill’s works and in particular, his Harm Principle. Ryan, for 

instance, argues that On Liberty is not ‘an isolated libertarian plea in utilitarian ethics’ but is instead 

part of a larger social and philosophical doctrine whose other elements appear in Mill’s System of 

Logic and Utilitarianism. 65  However, notwithstanding its different interpretations, Mill’s Harm 

Principle and his broader utilitarian liberal theories can be used as a benchmark against which certain 

 
65 Alan Ryan, 'John Stuart Mill's Art of Living' in John Gray and G.W. Smith (eds), J.S. Mill on Liberty in Focus 
(Routledge, 1991) 162, 162. 
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actions are measured to decide what the proper regulatory response (if any) should be. 66  In 

determining the extent to which state intervention is legitimate in the context of ART regulation, the 

Harm Principle has sometimes been contemplated in conjunction with (or as a precondition to) other 

principles such as autonomy and procreative rights.67  

It is possible that any of these principles could provide a sufficient basis upon which to conduct a 

normative assessment of certain conduct. There is even the possibility that an application of those 

other principles to the practice of commercial surrogacy could produce a similar outcome to that of a 

harm analysis. But it should be noted, that in the Australian surrogacy context, the application of any 

type of rights theory or principle is doomed to fail because Australia has no Bill of Rights; nor does it 

have any other formal recognition of a right to procreate.  Therefore, the analysis required by each of 

those alternative principles would necessitate a different approach to be taken than the one chosen 

for this thesis.  To properly understand the distinction between the harm-based normative approach 

adopted in this thesis and the other normative approaches mentioned above it is worthwhile to briefly 

examine the relationship between them. 

A The Relationship between Liberty and Autonomy 

The principle of autonomy refers to the capacity for self-determination and prescribes that people 

should be free to make their own decisions in life.  Respect for autonomy implies that people should 

be free from coercion or interference with their decisions; they should be able to ‘think, decide, and 

act on the basis of such thought and decision freely and independently.’68 

As previously discussed, Mill’s Harm Principle advocates that, except where the state is required to 

intervene to prevent harm, individuals should be free to make decisions regarding their own actions 

and lives. Similarly, the principle of autonomy promotes personal freedom and self-determination and 

 
66 See The National Bioethics Consultative Committee, Surrogacy - Report 1 (1990) 14-5 [3.2.1]. 
67 See Colin Gavaghan, 'Deregulating the Genetic Supermarket: Preimplantation Screening, Future People, and 
the Harm Principle' (2000) 9 Quarterly of Healthcare Ethics 242, 244. 
68 Raanan Gillon, ‘Autonomy and The Principle of Respect for Autonomy’ (1985) 290 British Medical Journal 1806, 
1806. 
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is allied with the concept of independence: independence from controlling influences and limitations 

on personal choice. Recognising the role of autonomy in a liberal society, Jackson and Sclater observe 

that while ‘being wholly self-determining is neither possible nor desirable, having some space in which 

to shape our own conception of the good, free from state interference, is undeniably important to all 

of us.’69  

Although they share a close link, the principles of autonomy and liberty remain separate;70 autonomy 

also intersects with the principle of privacy (the term “privacy” being defined as meaning, amongst 

other things, to be free from interference or intrusion). 71   Thus, a correlation between liberty, 

autonomy and privacy can be established but liberty should logically be the forerunner of all three 

theories: the liberty to make decisions must first exist before one can exercise that liberty and engage 

in autonomous, and consequently private, action.  Hence, the fundamental role that liberty plays in 

determining the limits of the role of the state in citizens’ lives becomes apparent.  

But as Beauchamp and Childress explain, for autonomous action to be possible a complete freedom 

from interference is not required. The freedom from constraint need only be substantial to enable 

one to exercise autonomy and actions themselves can be autonomous by degrees, depending on the 

existence or absence of the freedom from constraint.72 Beauchamp and Childress’ illustration of 

autonomy sees the principle as comprising two essential elements: liberty and agency. They describe 

liberty as the ‘independence from controlling influences’ and agency as the ‘capacity for intentional 

action.’73 This description of autonomy supports the conclusion reached above that liberty underpins, 

and must therefore necessarily exist before, autonomy. 

 
69 Emily Jackson and Shelley Day Sclater ‘Introduction: Autonomy and Private Life’ in Emily Jackson, Regulating 
Reproduction: Law, Technology and Autonomy (Hart Publishing, 2001) 1, 1. 
70 Gavaghan, Future People, above n 67, 244 citing Gerald Dworkin ‘Paternalism: some second thoughts’ in Joel 
Feinberg and Hyman Gross (eds), Philosophy of Law (Wadsworth, 5th ed, 1995). 
71  Chambers 21st Century Dictionary, (Chambers Harrap, 2001) 
<http://ezproxy.bond.edu.au/login?url=/login?qurl=http://www.credoreference.com/entry/chambdict/privac
y>. 
72 Beauchamp and Childress, above n 7, 101. 
73 Ibid 100. 
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Mill understood the importance of autonomous thought and action; recognising that an individual is 

the person best placed to make decisions regarding his or her own wellbeing. He wrote that an 

individual is ‘the person most interested in his own well-being’ and ‘with respect to his own feelings 

and circumstances, the most ordinary man or woman has means of knowledge immeasurably 

surpassing those that can be possessed by any one [sic] else.’74 Thus, ‘in each person’s own concerns 

his individual spontaneity is entitled to free exercise.’75 Drawing on these words from Mill, Gavaghan 

concludes that there is a presumption that favours respect for individual autonomy and that the 

principle of autonomy ‘must rank as one of the most widely agreed-on principles in modern ethical 

thinking.’76  

For those who suffer from infertility and wish to choose from the reproductive choices available to 

them (or to engage in commercial surrogacy), the principle of autonomy offers credence to both the 

libertarian ideal of permitting people to freely choose between available options, as well as the 

utilitarian norm that seeks to ensure the maximisation of that individual’s interests.  The purpose of 

this type of liberal approach is to facilitate the availability of options to alleviate infertility, and the 

principle of autonomy here derives its value from the availability of the opportunity to exercise 

autonomous choice. If a person’s liberty is illegitimately interfered with, it can be assumed that their 

autonomy is similarly restricted.  Any illegitimate restraint of either liberty or autonomy can be 

presumed to result in some harm to those directly affected by the restraint because the ability to 

legitimately further their interests has been detrimentally affected.77  

To properly understand the meaning and limits of autonomy (which will assist in better understanding 

the scope of the Harm Principle), both Beauchamp and Childress’ requirement for capacity and Mill’s 

concept of individuality should be considered.78 A discussion of capacity is useful here because as 

 
74 Warnock, Mary (ed), John Stuart Mill Utilitarianism, On Liberty, Essay on Bentham (1962) 206-7. 
75 Ibid 207. 
76 Gavaghan, Future People, above n 67, 243-4. 
77 Ibid 244. 
78 Beauchamp and Childress, above n 7, 100. 
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Beauchamp and Childress have identified, almost all theories of autonomy require the satisfaction of 

two conditions: liberty (i.e. a person must be free from controlling influences in order to make a choice) 

and agency (i.e. a person must have the capacity to make a choice).79 To clarify the distinction between 

liberty and autonomy it could be said that whilst liberty is fundamental to the theory of autonomy, 

the reverse is not the case: autonomy is not essential for liberty to exist.   That is (in the commercial 

surrogacy setting) , a person must first have the liberty of being able to engage in commercial 

surrogacy in order for them to then be able to make the autonomous choice whether or not to do so. 

In the context of autonomy, liberty means little unless the person attempting to exercise their liberty 

first has the capacity to do so; hence the relevance of including capacity in this part of the discussion. 

Further, Mill places significance on the necessity for capacity, commenting that the Harm Principle ‘is 

meant to apply only to human beings in the maturity of their faculties.’80 This clearly reflects Mill’s 

intention that the Harm Principle should apply only to those persons who possess the requisite 

capacity to make autonomous decisions. Capacity is therefore a pre-requisite to autonomous decision-

making. In the absence of compelling reasons that demonstrate that a person is substantially or 

completely lacking capacity, the presumption favouring respect for autonomy should therefore 

prevail.81 

One way to emphasise both the distinction between liberty and autonomy and the reliance by 

autonomy on liberty is to assert that autonomy as a principle itself is worthless if the person seeking 

to make an autonomous decision (although capable) is deprived of the liberty to do so. Essentially, if 

one is not permitted to make one’s own decisions, there is no benefit to be gained from asserting that 

the ability to decide is important when the freedom to decide does not exist. As Gavaghan points out, 

liberty should be respected for its own sake because there are some benefits for individuals that can 

 
79 Ibid. 
80 Warnock, above n 74, 135. 
81 However, where a person is found to be nonautonomous, then the principle of beneficence may play a role in 
determining what decisions should be made to further that person’s best interests; but substitute decision-
making should only be considered as a matter of last resort. 



119 
 

only be obtained through the freedom that those individuals have to exercise their liberty.82 Whilst 

the principle of liberty is built upon the requirement that individuals be given the freedom to make 

autonomous decisions if they have the capacity to do so, autonomy is without value unless capacity is 

present. It can therefore be determined that capacity plays a significantly less important role in the 

principle of liberty than in that of autonomy.  

It also becomes apparent that Mill’s discussions of individuality create a link between capacity, 

autonomy and liberty; but capacity is not a crucial element of liberty like it is in autonomy where a 

lack of capacity automatically disqualifies a person from acting autonomously. In the context of ART 

and commercial surrogacy, an application of the principle of autonomy would begin with the 

assumption that all parties seeking to engage in commercial surrogacy are adults who possess the 

requisite capacity to do so.83 However, as outlined above, the principle of liberty is concerned not with 

the ability or capacity of the parties to enter into a commercial surrogacy agreement but rather with 

ensuring they have the freedom to choose whether or not to enter into one. 

The discussion above serves to illustrate the important roles played by both autonomy and liberty in 

a pluralistic liberal society but falls short of providing a full explanation of the scope of Mill’s Harm 

Principle and how it should be applied in the commercial surrogacy context. Whilst respect for 

autonomy and liberty have been used to underpin law and policy-making (they have even been used 

as persuasive arguments to accomplish some law reform in the area of altruistic surrogacy), the 

principle of autonomy is neither singularly nor directly significant in an application of the Harm 

Principle to a particular problem. The Harm Principle has as its heart the principle of liberty and while 

the principle of autonomy lends much support to the indispensability of the principle of liberty, it 

remains a separate theory that is applied in a distinctly different manner.  

 
82 Gavaghan, Defending the Genetic Supermarket, above n 62, 18. 
83 There also exists a recognised presumption in relation to those seeking to access any ART. See NHMRC 
Guidelines, above n 41, 44 [9.4]. 
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B The Relationship between Liberty and Procreative Rights  

As mentioned above, the idea that people have a right to procreate has sometimes been discussed in 

conjunction with an application of the Harm Principle when determining the extent to which state 

intervention is legitimate in the context of ART regulation.84  

A brief discussion of the relationship between the theories of liberty and rights is worthwhile because 

there is a tendency for people to confuse the two, especially in a liberal society where freedom of 

thought, speech and action is often taken for granted. One instance of the confusion between liberty 

and rights exists in the context of procreative freedom and access to ART. In this regard, there is 

sometimes expressed a belief or assumption that Australia has recognised a right to procreate.85 This 

is incorrect. In Australia, there is no recognised right to procreate.  

Care should be taken when considering the theories of liberty and rights together, and clarification of 

the relationship between them is useful to aid in ascertaining the limits of the recognition of rights in 

Australia. By establishing the limits of recognised rights, the true extent of the theory of liberty will 

become clear, thus providing assistance in articulating the scope of the Harm Principle so that it can 

be applied to the harms that Chapter Four identifies as being unique to commercial surrogacy.  

Rights theory is concerned with determining the extent of a person’s entitlements in life. A person 

who asserts that they have a right has an entitlement to do (or not do), to choose or to insist on certain 

things as the case may be.  Rights are fundamentally important in our society because their recognition 

provides ‘vital protections of life, liberty, expression, and property’ and where they exist, they provide 

protection against coercion, oppression and discrimination (to name a few).86 A discussion of rights 

sometimes appears in the literature on reproduction and ART; a right to procreate coupled with a right 

 
84 See Gavaghan, Future People, above n 67, 244. 
85 See Women with Disabilities Australia (WWDA), Policy and Position Paper: 'The Development of Legislation to 
Authorise Procedures for the Sterilisation of Children with Intellectual Disabilities' (June 2006) Women with 
Disabilities Australia <http://www.wwda.org.au/polpapster07.htm>. 
86 Beauchamp and Childress, above n 7, 350. 
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to privacy is sometimes asserted.87 While this may correctly reflect the position in some countries such 

as the USA, which possesses a Bill of Rights, Australia does not (at the federal level) formally protect 

the rights of its citizens in this manner.88 Thus, care should be taken when discussing reproductive 

rights in an Australian context. However, for the purposes of the discussion of rights in this chapter, 

the focus will rest on the overarching relationship that rights theory has with the theory of liberty. 

Beauchamp and Childress describe rights as being ‘justified claims’ that individuals can make on each 

other or on society and that place the right-bearer in a position to decide what they or others should 

or should not do.89 Similarly, Ringen notes the link between freedom and rights, positing that the 

notion of freedom is born from people having the right to make certain choices.90 By possessing rights, 

the right-bearer gains the freedom to choose his or her preferred course of action. He or she then has 

the liberty to act or refrain from acting, as the case may be, in a particular manner. Consequently, as 

the relationship between rights and liberty begins to emerge it could be argued that the existence of 

rights (regardless of whether those rights are recognised as being either legal or moral) depends upon 

the existence of liberty. This argument is supported by Feinberg who suggests that liberties are 

components of rights. He states that a person ‘can have a liberty which is not also a right, but one 

cannot have a right which is not also a liberty.’91 

In the context of commercial surrogacy regulation, rights theory would aim to protect the reproductive 

liberty of infertile people who are trying to have children. However, in Australia that theory would not 

 
87 See, eg, Anita L Allen, 'Surrogacy, slavery, and the ownership of life' (1990) 13(1) Harvard Journal of Law and 
Public Policy 139; John K Ciccarelli and Janice C Ciccarelli, 'The Legal Aspects of Parental Rights in Assisted 
Reproductive Technology' (2005) 61(1) Journal of Social Issues 127; Yvette E. Pearson, 'Storks, Cabbage Patches, 
and the Right to Procreate' (2007) 4(2) Bioethical Inquiry 105. 
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extend so far as to insist that infertile people are entitled to engage in commercial surrogacy or that 

they are entitled to access ART in order to become parents through a commercial surrogacy 

agreement.  Therefore, infertile people wishing to engage in commercial surrogacy cannot assert that 

they have a right to access ART for such purposes, nor could they likely assert that they have a right 

that requires the state to establish and maintain such services for their benefit.   

It appears that this view is also supported in the UK where evidence provided to the House of 

Commons Science and Technology Committee discerned that there is no ‘right to have children or to 

be provided with assistance to do so.’ 92  The state is at best required to refrain from placing 

‘unreasonable obstacles in the path of people who wish to have children.’93   In her analysis of 

procreative rights, Pearson identifies that there is a common societal presumption that a right to have 

children exists; however she queries whether there exists a coherent notion of such a right (ultimately 

concluding that there does not).94 She cautions against relying on the assumption that ‘because 

individuals are capable of procreating – with or without assistance – that they are justified in doing 

so.’95  

Of relevance to the state’s duty to citizens, Pearson recognises that commentators have variously 

described the apparent right to procreate as being one that is either positive or negative in nature.96  

Thus, a distinction arises between the existence of a right to access ART and the liberty to do so. This 

distinction is largely dependent on whether one’s freedom (or right) is positive or negative in nature. 

A positive right to procreate would place a duty on the state to ensure that an infertile person was 

granted access to ART to enable that person to create the child to which he or she has a right. In the 

context of commercial surrogacy, that right would extend to ensuring the provision of ART services 

 
92 Science and Technology Committee, Human Reproductive Technologies and the Law, House of Commons Fifth 
Report, Session 2004-05 (2005) 11. 
93 Ibid. 
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105. 
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and access to those services to facilitate a surrogate pregnancy. Conversely, a negative right to 

procreate merely requires the state to refrain from interfering with the person’s procreative 

endeavours. A negative right therefore leaves a person free to make procreative choices by ensuring 

that the state does not attempt to control their decisions or impose coercive measures over them. 

This latter view corresponds with Mill’s theory of liberty and his views on the limits of state 

intervention expressed in On Liberty.  

Thus, in the context of commercial surrogacy, the negative right to procreate (which Robertson 

describes as ‘procreative liberty’) would require the state to refrain from interfering with the decision 

of an individual to attempt to access ART to facilitate a surrogate pregnancy.97 However, given the 

significant ethical and social concerns that are often associated with the field of ART (and by extension, 

the practice of surrogacy as a whole) it is unrealistic to expect the state to accept a laissez-faire 

approach to the use of such technology. Whilst some level of state intervention is unavoidable, a 

liberal approach, which supports procreative liberty, requires such intervention to be kept to a 

minimum and is distinctly different from being able to claim that the state has a positive duty to ensure 

that infertile people are given access to ART to facilitate surrogate pregnancies.  

In On Liberty Mill is concerned with ensuring that people are able to conduct their lives mostly free 

from interference and, even if he did not specifically contemplate reproductive decision-making, the 

importance that he places on this freedom from interference supports the concept of negative rights 

and thus, by extension, procreative liberty. In this sense, Mill’s theory would support the proposition 

that intervention into the procreative choices and activities of individuals is justified only in 

circumstances where the conduct would cause harm to others.  

Further, in circumstances where intervention is justified, Mill’s liberal approach requires that such 

intervention be minimised to allow, wherever possible, individuals the liberty to act autonomously. 

There is no corresponding belief in a duty on the state to assist individuals to exercise their liberty. 
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Therefore, while in theory there may exist a negative right to procreate (in other words, a presumption 

favouring procreative liberty) there is no positive right to procreate.  

 DETERMINING THE SCOPE OF THE HARM PRINCIPLE 

‘The principle that was once a shield of individual liberty has been forged into a sword against it.’98 

The discussion above has focussed on some of the various interpretations of Mill’s and others’ liberal 

theories. This chapter has so far discussed the general relevance and applicability of those theories to 

assisted reproduction and more specifically, to commercial surrogacy. The remainder of this chapter 

will be devoted to a theoretical discussion of the Harm Principle, including a conclusion as to its scope 

and the formulation of a definition of harm that can be applied in the context of commercial surrogacy. 

The discussion below is necessary because for Mill’s Harm Principle to support the normative analysis 

of the harms unique to commercial surrogacy, the concept of harm must be clearly defined. As a 

starting point to defining harm, it is useful to begin with an examination of the Harm Principle itself.  

The theme of On Liberty is to discuss what Mill considers to be ‘the vital question of the future’,99 

namely ‘the nature and limits of the power which can be legitimately exercised by society over the 

individual.’100 In this regard Mill sought to ‘assert one very simple principle’ which was  

that the sole end for which mankind are warranted, individually or collectively in interfering with the 

liberty of action of any of their number, is self-protection. That the only purpose for which power can 

be rightfully exercised over any member of a civilized community, against his will, is to prevent harm to 

others.101 

This ‘one very simple principle’ gained traction with philosophers and law-makers alike and has been 

adopted as the principal philosophical underpinning of regulation in liberal democratic societies 
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(including Australia).102 The Harm Principle has been called upon as a normative framework for the 

assessment of many morally and ethically problematic issues to determine when (or whether) certain 

activities should become subject to regulation or even prohibition.  

Because an application of the Harm Principle rests on determining whether the conduct in question 

results in harm, the concept of harm has often been the subject of sometimes heated philosophical 

debate. 103  In more recent times, conduct ranging from indecency to homosexuality to pre-

implantation genetic testing on embryos has been investigated and assessed against the Harm 

Principle to determine whether such conduct justifies interference with the liberty of the individuals 

engaging in those activities. This prompts one to ponder what actually constitutes harm under the 

Harm Principle because while certain behaviour has the capacity to cause great offence to others, 

those people who may be offended are not necessarily harmed by the conduct in question.104 Offence 

does not in itself constitute harm and this distinction must be observed when formulating a definition 

of what constitutes harm in the relevant context.  

Defining harm is not a straightforward exercise and in this regard, to assist in the task of constructing 

a definition of harm that can be applied in the context of commercial surrogacy the following domains 

have been identified: 

 When conduct can be harmful: overcoming the de minimis non curat lex threshold, 

 The scope of harm: self-regarding harms v other-regarding harms and consent to harm, and 

 The senses of harm: interests that are capable of being harmed and the wrongfulness of the 

alleged harm. 

 
102 Mary Warnock (ed), above n 74, 135. 
103 See, eg, C.L. Ten, 'Mill's Defence of Liberty' in John Gray and G.W. Smith (eds), J.S. Mill On Liberty in focus 
(Routledge, 1991) (‘Mill’s Defence of Liberty’); C.L. Ten (ed), Mill's Moral, Political and Legal Philosophy 
(Dartmouth, 1999) (‘Mill's Moral, Political and Legal Philosophy’); Nils Holtug, 'The Harm Principle' (2002) 5 
Ethical Theory and Moral Practice 357; John Rees, John Stuart Mill's On Liberty (Oxford University Press, 1985) 
(‘Mill’s On Liberty’); J C Rees, 'A Re-Reading of Mill on Liberty' in John Gray and G.W. Smith (eds), J.S. Mill on 
Liberty in focus (Routledge, 1991) (‘A Re-Reading of Mill on Liberty’); Jonathan Wolff, 'Mill, Indecency and the 
Liberty Principle' (1998) 10(01) Utilitas 1; John Gray, Mill on Liberty: A Defence (Routledge, 2nd ed, 1996); 
Feinberg, Harm to Others, above n 44; Epstein, above n 98. 
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The discussion that follows will, after reviewing some potential definitions of harm, consider each of 

these domains to formulate a threshold of harm that will be applied to the harms identified in Chapter 

Four as being unique to commercial surrogacy. Only once those domains have been considered can a 

response to harm be formulated, a task that will be undertaken in the final part of this chapter by 

adopting Feinberg’s concept of harm.  Feinberg’s concept of harm has been adopted because his 

works focussing on conduct that has been criminalised enable a definition of harm to be constructed 

that can be used to determine whether the criminalisation of certain conduct is justified.  Feinberg’s 

works have been widely respected and are accepted as a workable adaptation of Mill’s Harm Principle, 

albeit with a narrower focus (i.e. on the limits of the criminal law).105 As illustrated in the previous 

chapter, Australia has a unique and disjointed historical development of surrogacy legislation, but the 

end result is that all jurisdictions that have enacted surrogacy legislation have made engaging in 

commercial surrogacy illegal and subject to criminal sanction.  Thus, Feinberg’s works, and his 

definition of harm fit well with this sphere of ascertaining the proper limits of regulatory control over 

the conduct of individuals.  

A Potential Definitions of Harm 

The question of what constitutes harm must first be resolved if this thesis is to successfully analyse 

any harm that is unique to commercial surrogacy and then move to critique the legislative response 

to that risk of harm to determine whether the regulatory response of prohibiting commercial 

surrogacy goes beyond what is necessary to address the risk of harm posed. Feinberg comments that 

the Harm Principle ‘in its present form … is too vague’ because not all harmful acts warrant prohibition: 

It should be reserved only for those acts that cause serious and avoidable harm.106 He believes that in 

its present form and without further clarification the Harm Principle ‘is a mere convenient 
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abbreviation for a complicated statement that includes, among other things, moral judgments and 

value weightings of a variety of kinds.’ 107  Therefore, Feinberg concludes that without some 

clarification to determine the seriousness of the harm caused by certain conduct, the Harm Principle 

is in danger of being relied upon as justification for virtually unlimited state interference. 108  He 

recommends selecting from the many possible interpretations of harm ‘the one or ones relevant for 

our normative purposes.’109 If those interpretations remain vague or ambiguous, they should be made 

more precise so as to become usable when the Harm Principle is applied to ascertain the extent of 

harm caused by certain conduct. Therefore, in the context of commercial surrogacy, the concept of 

harm should be sufficiently definite to enable it to be applied to ascertain whether the regulatory 

response is proportionate to the risk of harm posed.  

Various commentators have defended, criticised or produced their own interpretations of Mill’s Harm 

Principle but all have agreed that there are inconsistencies and inherent difficulties in its application.110 

Holtug identified that in order to properly ascertain whether government interference with liberty is 

justified, the scope of the Harm Principle must first be determined.111 Despite the obvious necessity 

for giving harm a clear definition so that the Harm Principle can be applied in a particular context, the 

mechanics of doing so are challenging. As will be demonstrated below, the term ‘harm’ is capable of 

broad interpretation, applicable to a variety of situations. The term can be used to describe a myriad 

of adverse effects ranging from the physical to the economic to the emotional. 

The discussion below will investigate the notion of harm and although Feinberg cautions against 

merely discussing the term’s current usage,112 it is convenient to begin the investigation of harm by 

firstly identifying some conventional definitions. This will serve as a contextual background against 
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which the imprecise nature of the word “harm” itself can be highlighted. The discussion will then move 

to reflect upon how the concept of harm can be defined to apply specifically in the context of the 

Harm Principle.  

The analysis undertaken in the remaining sections of this chapter will assist in formulating a definition 

of harm that can be applied to the harms identified as being unique to commercial surrogacy. This will 

enable the scope of the Harm Principle as it relates to commercial surrogacy to be established, and 

when the harms unique to commercial surrogacy are identified in Chapter Four the harm threshold as 

established in this chapter will be used to analyse that risk of harm. If the identified harm is capable 

of triggering the harm threshold, the aspects of the current legislation that prohibit commercial 

surrogacy will then be critiqued to ascertain whether the prohibition of commercial surrogacy is a 

proportionate regulatory response to the risk of harm posed.  

1 Establishing a Minimum Threshold 

The Macquarie Dictionary definition of harm is broad: it includes ‘injury’, ‘damage’ and ‘hurt’.113 

Within this definition, it is the term ‘injure’ (meaning to do wrong or injustice to) that appears to most 

closely fit the description of harm contemplated by Mill.114  While dictionary definitions alone cannot 

provide a sound platform upon which to specifically examine what Mill meant, they do offer some 

small guidance as to what harm means in general.  

It can be assumed that one would naturally contemplate harm to include physical harm; death being 

the most extreme. However, other non-physical types of harm may prove more difficult to bring within 

the scope of the Harm Principle. By way of illustration, a person may suffer some form of harm by 

having their employment terminated, but if in this instance the harm suffered results from the general 

economic downturn experienced during a recession, it is not one that is caused by the direct actions 

of another. Similarly, it could potentially be claimed that by prohibiting commercial surrogacy, those 
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wishing to engage in it because it is their only chance of having a child are in some way harmed by 

being prevented from acting to fulfil their desires. Notwithstanding these apparent difficulties in 

defining the scope of harm, for the Harm Principle to underpin the normative analysis of commercial 

surrogacy in this thesis, a definition must be established. When looking for a guidance on how to 

define harm in the relevant context, Feinberg’s well-respected and extensive works on harm and 

offence provide a sound platform upon which to construct such a definition.  

Feinberg distinguishes the effect of harm from the act of harming. He describes a person as being in 

either a harmed or a harmful condition.115 He describes the act of harming as ‘one which causes harm 

to people’ and that results in the recipient being in a harmed condition.116 Thus, causation is an 

important element in determining the scope of harm. Since the Harm Principle is a tool that is used to 

determine when state intervention into the liberty of private citizens is justified, it must contemplate 

not only the type and severity of the harm that results, but also how that harm is caused.  

In Feinberg’s discussion of harmed and harmful conditions he concludes that a harmful condition 

stems from being in a harmed condition and further, that a person who is in a harmful condition has 

the ability to cause further harm. He illustrates this point using the example of a person with a 

blistered finger. He explains that having a blistered finger may, in itself, simply result in the person 

with the blister being in a harmed condition; but a harmful condition may concurrently arise if that 

particular person was a concert pianist who, because of the blister, was unable to give a concert 

performance.117  

Similarly, when Gavaghan discusses harm, he describes a harmful condition as one ‘likely to give rise 

to further, future harms.’118 In this regard, one may find oneself in a harmed condition but the conduct 

that caused that condition, although harmful, is nonetheless an isolated occurrence: the harm stops 

with the harmed person. Conversely, a person who finds themselves in simultaneously harmed and 
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harmful conditions has the potential to harm others, thus extending the overall harmful effect.  

Therefore, it can be inferred that whilst a harmed condition may result from conduct that inflicts little 

actual harm, a harmful condition involves significantly more than minimal or trivial harm and is one 

that may, as Gavaghan points out, lead to repeated incidences of harm occurring.  

This discussion of harmed and harmful conditions highlights the fluctuating nature of harm; it varies 

in its degree of seriousness.  Therefore, if the Harm Principle is to be used as a normative tool to 

determine at what point intervention with individual liberty is justified, the scope of these degrees of 

seriousness must also be resolved.   One might assert that conduct that results in any harm could be 

the subject of legitimate regulatory intervention. But in a practical sense such an assertion would 

mean that virtually every activity would be controlled in some way: there are few (if any) actions that 

do not have the capacity to cause some degree of harm to others.  Feinberg’s response to that 

potential problem is to apply the de minimis non curat lex (“de minimis”) maxim to discount those 

harms that could be characterised as being minor or trivial.119 In doing so, he draws on the reasoning 

that regulation of minimally harmful conduct is liable to actually cause more harm than it prevents.120 

Consequently, if minor or trivial harms are excluded from consideration, it follows then that only 

serious or significant harm will justify intervention with individual liberty through the regulation or 

prohibition of harmful (or potentially harmful) conduct.  

Ultimately, to avoid descending into what might amount to a totalitarian state, a harm threshold must 

be established in the context of particular conduct to determine the limits of legitimate intervention 

into the lives of private citizens. A similar threshold has been adopted academically in the context of 

ascertaining the appropriate regulatory limits of other activities in the Bioethics sphere such as pre-

implantation genetic diagnosis.121 When adopting a harm-based approach to decide when regulation 
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of certain conduct is justified, the limits of such regulation can be determined by measuring both the 

likelihood and seriousness of the alleged harm. The discussion below will examine how these issues 

are to be resolved so that in the context of commercial surrogacy the harms unique to commercial 

surrogacy can be identified and then analysed against the harm threshold, leading ultimately to a 

critique of the regulatory response to commercial surrogacy which will determine whether that 

regulatory response is proportionate to the risk of harm that commercial surrogacy poses. 

B Establishing the Scope of the Harm Principle 

Whilst the Harm Principle endorsed the restraint of a person’s liberty only in circumstances where 

such conduct was likely to result in harm to others, Mill never explicitly articulated what he intended 

the concept of harm to encompass.  The scope of the Harm Principle will now be considered but as 

mentioned above, determining the threshold for harm is not an easy task. 

The definition of harm is the most important element in determining the scope of the Harm 

Principle.122 A number of variations of harm appear in On Liberty including ‘injury’, ‘loss’, ‘damage’, 

and ‘hurt’123 and it is these references that hint at what Mill likely intended his concept of harm to 

include.  In terms of injury, Mill included not only physical injury but also injury to a person’s interests; 

interests that are so important as to be classified as rights and afforded protection by the law.124 

However, Mill’s definition of harm (and indeed his understanding of what constitutes a person’s 

interests) is far from clear, leaving the Harm Principle open to interpretation and criticism.  

Interpreting the Harm Principle is problematic due to Mill’s inconsistent approaches as to how far his 

concept of harm is intended to extend and, further, what type of interest should be viewed as capable 

of being considered a right.125 The difficulty in resolving these inconsistencies lies in the way that the 
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principle itself is used. Whilst it is possible to engage in a deep and exhaustive discussion of what might 

constitute harm in a variety of circumstances, it is only in the context of particular conduct that definite 

outcomes emerge; specifically, those outcomes that are potentially harmful to others.  

1 Self-regarding v Other-regarding Harm 

Mill makes it abundantly clear that his Harm Principle is concerned only with conduct that affects 

others: the ‘only part of the conduct of any one, for which he is amenable to society, is that which 

concerns others.’126 Therefore, according to Mill, people should be at liberty to conduct their affairs as 

they see fit. However as soon as ‘any part of a person’s conduct affects prejudicially the interests of 

others, society has jurisdiction over it, and the question of whether the general welfare will or will not 

be promoted by interfering with it, becomes open to discussion.’127  In order to make the distinction 

between self and other-regarding conduct clear, Mill stated that when ‘a person is led to violate a 

distinct and assignable obligation to any other person or persons, the case is taken out of the self-

regarding class, and becomes amenable to moral disapprobation in the proper sense of the term.’128   

Messmore provides an interesting example of this distinction. In his example, person A asserts that 

they are harmed by person B’s consumption of alcohol.129 Even though, in this case, B consumes the 

alcohol in private, the mere knowledge of B’s consumption distresses A.  Applying both Mill’s and 

Feinberg’s theories, interference with B’s actions is not justified because there is no obvious violation 

of any obligation that B owes to any other person (including A), nor is there a detrimental effect on A’s 

interests.  The consumption of alcohol in private is ‘conduct which neither violates any specific duty to 

the public, nor occasions perceptible hurt to any assignable individual except himself’ and should thus 

be categorised as self-regarding rather than other-regarding conduct.130 
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As previously mentioned, one of the inherent difficulties in applying Mill’s Harm Principle to a 

particular activity lies in determining whether that activity amounts to conduct that is harmful to 

others. Mill concentrates exclusively on the potentially harmful effect of other-regarding actions; 

actions that impact upon others rather than those that impact exclusively on the actor. Conversely, 

Mill believes that self-regarding actions (where the activity impacts solely on the actor) must be 

protected absolutely by the principle of liberty. However, since the earliest reviews of On Liberty were 

published,131 this distinction between self- and other-regarding actions has become the subject of 

extensive criticism.  

James Fitzjames Stephen, one of Mill’s staunchest opponents, made the disparaging comment that 

attempting to distinguish between self- and other-regarding acts was like trying to distinguish 

between ‘acts which happen in time and acts which happen in space’ and that the ‘distinction is 

altogether fallacious and unfounded.’132 Similarly, Berlin’s comments that ‘no man is an island’ and 

‘anything a man does could, in principle, frustrate others’ identifies the virtual impossibility of there 

being any action that is wholly self-regarding.133  Finally, Feinberg also identifies the difficulty in 

categorising self- and other-regarding actions, pointing out that it is almost impossible for one person 

to engage in an activity that has no impact whatsoever on any other person.134 

As if he anticipated criticism of his concept of self-regarding conduct, Mill conceded that no person is 

‘an entirely isolated being’ and it is therefore foreseeable that a person’s conduct will impact in some 

measure on those around them.135 However, self-regarding actions should not be interpreted as 

actions from which no harm results to others. Rather, they are actions that have the potential to result 

in harm to others only through the conduct of the actor. Further, these self-regarding actions 
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themselves violate no specific duty, nor do they inevitably cause any appreciable harm to others. For 

example, the extreme sport of solo white-water rafting provides a useful illustration of these points: 

the sport is, in itself, not necessarily harmful, but it is dangerous. Therefore, if A were to engage in 

solo white-water rafting were to suffer an injury and become stranded in a remote and largely 

inaccessible place, then ‘through’ A’s conduct and resulting injuries, those who are called in to perform 

the rescue now may potentially suffer physical harm as a consequence of A’s actions. However, 

engaging in the sport of solo white-water rafting itself violates no specific duty to any identifiable 

person, irrespective of whether A completes his day’s rafting without incident, does it cause any 

appreciable harm in the relevant sense to others.  

Therefore, as Mill anticipates, it is only conduct that harms the interests of others that is capable of 

triggering the Harm Principle: ‘as soon as any part of a person’s conduct affects prejudicially the 

interests of others, society has jurisdiction over it.’136 Conduct that merely hurts another person’s 

feelings or causes them to be offended will not fall within the scope of the Harm Principle and will 

therefore not be considered harmful. In support of this position Holtug also confirms that not all 

negative effects on people will amount to harm as contemplated by the Harm Principle.137 Still, it is 

possible to differentiate truly harmful conduct from conduct that is merely offensive or insulting. 

Applying this proposition to the example of commercial surrogacy it could be said that paying a woman 

to gestate, give birth to and then relinquish a child may cause great offence or insult to those members 

of society who oppose it; but they are not harmed by it unless their interests are directly and 

negatively affected by the conduct.  

A similar discussion took place in 1957 in the United Kingdom in relation to the practice of 

homosexuality. In its consideration of homosexual acts between consenting adults (acts that were 

conducted in private), the Wolfenden Committee commented that while many people in society 

experienced feelings of revulsion, ‘moral conviction or instinctive feeling, however strong, is not a 
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valid basis for overriding the individual’s privacy and for bringing within the ambit of the criminal law 

private sexual behaviour of this kind.’138 Even in instances where those emotionally closest to the 

persons engaging in the conduct are affected by it, unless the conduct has the effect of setting back 

their interests, they will suffer no actual harm.139 

Until harmful other-regarding conduct occurs, the acts of individuals (even if they are hurtful or 

offensive, yet do not violate the interests of others) must be liable only to social rather than legal 

sanction.140  On Liberty brings into focus the importance that Mill placed on protecting people’s 

interests. Because, as indicated above, minor or trivial harms must be discounted, only in instances of 

serious or significant injury or harm to a person’s interests will any form of interference with liberty 

be justified. If the extent of a person’s interests can indeed be ascertained (a topic that will be 

discussed later in this chapter), then one must contemplate the question of what actually constitutes 

serious injury or harm to those interests.  

C The Senses of Harm: Feinberg’s Approach 

The notion of harm that underpins Mill’s Harm Principle is unclear and warrants further investigation 

and clarification before the Harm Principle can be adopted as the framework for the normative 

analysis in Chapter Five.  This chapter has so far established that Mill contemplated only other-

regarding actions as being capable of falling within the scope of the Harm Principle. Having established 

the types of actions that the Harm Principle contemplated; it is now timely to discuss what constitutes 

harm itself in the relevant sense. 

For the Harm Principle to work in any context, its scope must be properly determined: without a sense 

of what comprises harm, the principle could theoretically be used to justify interference with virtually 

 
138 United Kingdom, Report of the Committee on Homosexual Offences and Prostitution, above n 23, 21 [54]. 
139 The introduction of the concept of a setback to interests here is of significance; logically if conduct has a 
beneficial effect (or indeed has no appreciable effect at all) on the interests of others, then their interests have 
not been harmed. As will be seen later in this chapter, the term “setback” has been adopted from Feinberg who 
uses that term in his discussion of the effect that certain conduct has on a person’s interests. 
140 Warnock (ed), above n 74, 205. 
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any activity, including that which is merely offensive rather than truly harmful. In his discussion of the 

distinction between offensive and harmful conduct, Ten comments that individuals ‘cause harm to 

others by acts of injustice that violate their rights and damage their essential interests.’141 Similarly, 

Feinberg comments that it is ‘only when an interest is thwarted through an invasion by self or others, 

that its possessor is harmed in the legal sense.’142 As can be seen from these comments, discussions 

of harm invariably return to that of interests and in particular, what constitutes an interest that is 

capable of being harmed. Therefore, for the scope of the Harm Principle as it applies to commercial 

surrogacy to be properly articulated it is essential to establish the nature of the interests that are 

capable of being harmed in that context.  

Feinberg has undertaken an extensive analysis of the concept of harm and his works provide a useful 

lens through which the Harm Principle can be viewed.143  Feinberg’s adaptation of the Harm Principle 

has garnered wide philosophical and academic respect and his interpretation of what constitutes harm 

has assisted in clarifying the application of that principle to some practical situations.144 Because his 

work, The Moral Limits of the Criminal Law is concerned with the question of identifying what type of 

conduct should rightly fall within the ambit of the criminal law, Feinberg’s approach is somewhat 

narrower than Mill’s.145  Feinberg is concerned only with the sphere of criminal law while it appears 

that Mill sought to formulate a principle capable of universal application; one that could be used to 
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Principle' (1978) 6(2) Political Theory 233, 234; Wojciech Sadurski, 'Joseph Raz on Liberal Neutrality and the 
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determine, in any circumstance, the extent to which the state could intervene in the lives of private 

citizens.  

Notwithstanding these divergent approaches to the concept of harm, Feinberg’s works nonetheless 

support the applicability of the Harm Principle as a framework for the normative analysis in Chapter 

Five and it is Feinberg’s definition of harm that has been adopted as part of establishing the normative 

framework in this thesis. Feinberg is at pains to point out that his theory is an ‘effort to vindicate the 

traditional liberalism derived from … On Liberty’ and, at the very least, he remains faithful to ‘Mill’s 

liberal motivating spirit.’146 Thus, the normative framework established in this chapter draws from the 

works of both Mill and Feinberg to articulate a definition of harm and to create a harm threshold that 

can then be applied to analyse harm in the context of commercial surrogacy.  

Given that Mill’s Harm Principle leaves the concept of harm itself as a matter for consideration, 

Feinberg’s more clearly articulated definition of harm has been adopted because it is a more useful 

guide when trying to ascertain whether certain conduct is harmful. Because Feinberg’s definition of 

harm will be used as the basis of the harm analysis undertaken in Chapter Five, the discussion that 

follows will examine Feinberg’s approach to defining harm in some detail.   

In formulating his definition of harm, Feinberg identified and distinguished three ‘senses of harm’:147 

the first being harm in a derivative or extended sense,148 the second as the thwarting, setting back or 

defeating of an interest,149 and the third as a wrongful action.150 His approach was to create a technical 

definition of harm, one that sees harm as an action that constitutes a wrongful setback to a person’s 

welfare interests.  

Feinberg, whilst acknowledging the first (derivative) sense of harm, dismisses it as not being capable 

of amounting to harm in the relevant sense. Notwithstanding Feinberg’s dismissal of the first sense of 
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harm, for completeness, the discussion that follows will examine each of the three senses but with 

the focus on the second and third senses of harm. The discussion will focus on the second and third 

senses of harm because it is the satisfaction of both of these senses that will be capable of constituting 

harm in the relevant sense and thereby triggering the harm threshold as established.  

For Feinberg, to be harmful, an action must setback a person’s interest and must also be wrongful. 

But, to qualify this, not all wrongful setbacks to interests will amount to harm.  It is possible to have 

harm without wrongdoing, just as it is possible to have wrongdoing without harm. Indeed, Feinberg’s 

Harmless Wrongdoing illustrates just this.151 As the discussion that follows will reveal, only wrongful 

setbacks to welfare interests will constitute harm and be capable of triggering the harm threshold. 

The discussion below will examine Feinberg’s three senses of harm so that it becomes clear how the 

harm threshold has been identified and constructed in this thesis.  

1 The First Sense of Harm: Derivative or Extended Harms 

As mentioned above, after proposing his three senses of harm, Feinberg promptly dismisses the first 

sense; believing only the second and third senses to be genuine senses of harm that are worthy of 

consideration.152 He states that insofar as the term “harm” ‘is ambiguous , we must select among its 

normal senses the one or ones relevant for our normative purposes, and insofar as it is vague in those 

senses, it should be made more precise.’153  

The derivative or extended sense of harm applies only when someone’s real or personal property is 

damaged. This sense of harm does not apply to harm to persons or to society. Therefore, in light of 

Feinberg’s rather prompt dismissal of the derivative or extended sense of harm, the following brief 

discussion will simply serve to illustrate why he believed that that sense of harm did not warrant 
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further consideration. It will also demonstrate why the first sense of harm is not relevant for 

consideration as part of the definition of harm to be applied in the context of commercial surrogacy.  

Using the example of broken windows, Feinberg illustrates that his concept of harm in a derivative or 

extended sense encompasses the “harm” done to objects.154 He points out that while vandals may 

break the windows in a building, the windows themselves suffer no harm in the relevant sense as they 

have no interests that are capable of being harmed. In being broken, the windows have been harmed 

only in a derivative and extended sense. The harm caused by the actions of the vandals is felt by the 

owner of the building; but the owner, while feeling harmed, will not feel aggrieved on behalf of the 

windows. Rather, the owner will feel aggrieved on his or her own behalf because their interests have 

been setback by the actions of the vandals.  

Therefore, instead of classifying the object as “harmed”, Feinberg is of the view that it is more accurate 

to describe the object as being “damaged” or “broken”.155   As a result, no harm can be caused to that 

person if their property is damaged. Therefore, any harm that occurs to that real or personal property 

is only harm in a derivative or extended sense and is not direct or actual harm as contemplated by 

Feinberg’s definition.   

Consequently, Feinberg’s first sense of harm is only applicable in situations where a person’s real or 

personal property is adversely affected and it will not apply in the context of commercial surrogacy 

because the harms that are examined in Chapter Four (i.e. harm to the persons involved in commercial 

surrogacy and to society) are not harms of this nature.  

2 The Second Sense of Harm: Setback to Interests 

Feinberg’s second sense of harm contemplates the thwarting, setting back or defeating of an interest. 

Feinberg concluded that a person cannot suffer harm unless they have an interest in something that 

can be harmed. He describes a person in this position as having a ‘kind of stake’;156 they stand to either 
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gain or lose something depending upon the outcome of particular conduct. This description of an 

interest is intended by Feinberg to be broad, extending beyond the recognition of proprietary interests 

to include things of a personal and societal nature. For Feinberg, interests can consist of a 

miscellaneous collection of anything in which a person or society has a stake (i.e. a desire to see 

preserved or protected) and Feinberg devotes a significant amount of attention to his exploration of 

this concept.157  In commercial surrogacy it could be said that intended parents would therefore have 

a stake in seeing commercial surrogacy permitted because they stand to gain or lose the opportunity 

to form a family depending on whether it is permitted or prohibited.  

Using this broader second sense of harm, Feinberg devotes himself to exploring the Harm Principle. 

This approach echoes Mill who also considered that harm is something that amounts to an illegitimate 

or wrongful interference with an interest. Feinberg’s exploration of the concepts of both harm and 

interests is therefore useful in establishing the harm threshold and his explanation bolsters Mill’s 

somewhat brief discussion in this area.  However, in the years since the publication of Feinberg’s 

works, the debate over what amounts to an interest under the Harm Principle has expanded.  

In his attempt to clarify the matter, Rees makes a distinction between interests and effects. He 

suggests that interests can only exist if they are given social recognition; such recognition being 

derived from the prevailing standards of what is considered to be acceptable behaviour by people 

toward each other.158 Conversely, effects are simply categorised as changes in feelings and emotions. 

To illustrate this distinction, Rees explains that ‘how one is affected by a theatrical performance 

depends partly on one’s tastes, but the interests of a businessman would be affected by a tax on 

business property no matter what his tastes or susceptibilities.’159 

In an attempt to pinpoint precisely the nature of an interest, Rees identifies that that term has often 

been given a broad definition. One such broad approach was taken by MacIver who saw an interest 
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as ‘the object of consciousness … anything, material or immaterial, factual or conceptual, to which we 

devote our attention.’160 If one were to apply MacIver’s definition, theoretically any endeavour to 

which one turned his or her mind would be capable of receiving protection as an interest. This of 

course, would make the Harm Principle impossible to apply with any practicality and would likely 

render it largely valueless. Applying a somewhat narrower focus to the concept of interests, Feinberg 

discusses an array of interests that he defines as “welfare interests” and “ulterior interests”.161 

(a) Welfare Interests 

Feinberg sees welfare interests as the most important interests that can be had. If they are wrongly 

interfered with then some serious harm is likely to be suffered whether it be physical, psychological, 

financial or social.162 So, in addition to determining the limits of legitimate interference with liberty, 

the Harm Principle is responsible for protecting these welfare interests.  

Feinberg defines a person’s welfare interest as the basic interest that he or she has for a long and 

healthy life in a pleasant social, economic and physical environment, free from excessive interference 

and coercion.163  Welfare interests have been described as the ‘basic requisites of a man’s well-

being’,164 and are essential for  

the continuance for a foreseeable interval of one’s life, and the interests in one’s own physical health 

and vigor, [sic] the integrity and normal functioning of one’s body, the absence of absorbing pain and 

suffering or grotesque disfigurement, … the capacity to engage normally in social intercourse and to 

enjoy and maintain friendships, at least minimal income and financial security, a tolerable social and 

physical environment, and a certain amount of freedom from interference and coercion.165 
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(i) Public Interests as Welfare Interests 

Welfare interests can also extend to the interests of society as a whole and encompass matters such 

as the maintenance of peace, law and order and having a stable economy. These interests are usually 

shared by most, if not all, the individuals within the society and are sometimes referred to as public 

interests. It is these public interests that also sometimes form the basis of what is known as public 

policy. The government makes policy decisions to protect and preserve public interests.166  

However, there is difficulty in sometimes identifying the true nature of a public interest. One 

description of a public interest is that it is an interest that is shared by, or common to, most (if not all) 

people in a particular society.167 To contextualise, examples of public interests include promoting the 

health and wellbeing of the community as a whole; protecting the community from the spread of 

disease (such as the COVID 19 pandemic) and protecting the community from human rights violations 

such as slavery or the sale of children (as may be relevant in the commercial surrogacy context).  

For some of these interests, regulation is a suitable mechanism which has the effect of both promoting 

the relevant interest and minimising the risk of harm that is posed to society. Examples of such an 

interest being protected appear in the form of regulation that prohibits the sale of alcohol and 

cigarettes to minors, regulation restricting access to some medical treatments or medications without 

first obtaining a referral or prescription from a medical professional and the treaties and conventions 

that protect human rights by ensuring that party states enact legislation prohibiting certain 

undesirable conduct.  

But at times the notion of public interests can be ‘so very vague a conception that there is no clear 

way of applying it to nonobvious cases’.168 Feinberg comments in this regard that some advocates of 

legal coercion attempt to ‘use the elasticity of the “public interest” to stretch the harm principle so 

that it will justify criminal prohibition of disapproved conduct that is at first sight harmless to persons 
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other than the actors’.169 Therefore, he cautions, claims of harm based on the notion of the “public 

interest” should be applied cautiously. 

(b) Ulterior Interests 

Ulterior interests, on the other hand, are a network of interests that are subsidiary to welfare 

interests. Notwithstanding their subordinate importance to welfare interests, people sometimes give 

their ulterior interests more prominence than their welfare interests. People often (mistakenly) 

consider their ulterior interests as being more important than their welfare interests, focussing solely 

on achievements such as being successful in their employment, having a nice house to live in, or 

achieving wealth, rather than recognising the fundamental importance of their welfare interests which 

Feinberg states have ‘the characteristics of bare minimality, stability, and durability.’170  He highlights 

the distinction between welfare and ulterior interests, stating that  

the interest in becoming prosperous or affluent resembles the welfare interest in having enough money 

for a decent life in that both of them are economic interests … but an interest in affluence, while 

differing only in degree from the welfare interest in financial sufficiency, is by no means itself a welfare 

interest.171 

Therefore, if a person’s ulterior interests are interfered with as an indirect result of interference with 

a welfare interest then those ulterior interests may still suffer harm as contemplated by the Harm 

Principle, but the harm suffered is subordinate to that suffered as a result of interference with a 

welfare interest. Conversely, if a person’s welfare interests are wrongfully attacked, serious harm may, 

and usually will, result. 
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(c) The Relationship Between Welfare and Ulterior Interests  

Feinberg adopts Rescher’s view that welfare interests are like a chain; one which is ‘no stronger than 

its weakest link.’172 Feinberg claims that in the context of a welfare interest, a person lacks the ability 

to trade-off his or her interests.173 For example if a person’s welfare interests are affected then that 

person suffers serious adverse effects as a result and there is no way that strengths in one area can 

make up for deficiencies in others. To demonstrate how one welfare interest cannot off-set another 

Feinberg refers again to Rescher, citing the example of a person with superior cardiovascular health 

but who is simultaneously suffering from a disease. The person’s strength in one area cannot 

compensate for, or cancel out, the weakness in the other.174  

Therefore, any interference with a welfare interest inevitably causes serious harm to the individual, 

regardless of the strength of his or her other interests. Interference with a person’s ulterior interests, 

however, will not result in the same degree of harm to the person’s entire cluster of interests. The 

harm suffered will not be as serious as in the case of harm to a person’s welfare interest but where a 

welfare interest has been setback then, indirectly, a person’s ulterior interests may also be setback 

and thus harmed.175 Consequently, harm to a person’s ulterior interests will still fall within the scope 

of harm as contemplated by the Harm Principle, but only if that harm is the result of a wrongful setback 

to a welfare interest.  

Expanding on his analysis of harm in the context of harm to interests, Feinberg also briefly discusses 

how “wants” or “desires” differ from “interests”. 176  He identifies that the distinction between 

interests and wants is important; a person’s interests supersede any wants or desires that he or she 

may have. If a person has an interest in a particular outcome then, as discussed above, that person 
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has a stake in that outcome. A person may want or desire a particular outcome to eventuate but, 

unless he or she has a stake in such an outcome then that want, or desire will never become an interest 

capable of being protected against harm.177 For example, a person may want society to legalise 

commercial surrogacy so that infertile couples can have an increased opportunity to have a child, but 

without wanting to be a party to a commercial surrogacy arrangement themselves (i.e. having a stake 

in the legalisation of commercial surrogacy) then they will never have an interest that is capable of 

being protected against harm.  

In summary, Feinberg’s definition of an interest, so far as it relates to the scope of the Harm Principle, 

encompasses both welfare interests which he describes as ‘the very most important interests a person 

has’ and any other matter (including ulterior interests) in which the person has a stake where they 

stand to gain or lose depending upon the outcome of certain conduct.178 But an exception, that Mill 

himself identified, applies in certain situations where harm to a person’s interests may (and indeed 

must) be allowed to occur; specifically, situations of legitimate competition and trade.  

(d) Setback to Interests 

Although a person has a stake in his or her business or trade opportunities coming to fruition, the 

interference caused by a competitor legitimately taking away an available advantage has a damaging 

effect only on that person’s ulterior interests. Therefore, the damage occasioned through legitimate 

enterprise does not detrimentally affect or setback the interests of the individual as contemplated by 

Feinberg’s definition of harm.  

In those situations, it may appear at first glance that a person’s interests are being harmed (and indeed 

in a practical sense they are to some extent) and that state intervention would usually prevent such 

harm occurring, but the harm suffered is not wrongful and therefore there is no justification for state 

intervention because it is harm in the generic, not relevant, sense. In his works, Mill had also identified 
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that legitimate harm (i.e. harm that is not also wrongful) should be permitted, and to demonstrate 

why this is so he wrote that: 

Whosoever succeeds in an overcrowded profession, or in a competitive examination; whoever is 

preferred to another in any contest for an object which both desire, reaps benefit from the loss of 

others, from their wasted exertion and their disappointment. But it is, by common admission, better 

for the general interest of mankind, that persons should pursue their objects undeterred by this sort of 

consequences. In other words, society admits no right, either legal or moral, in the disappointed 

competitors to immunity from this kind of suffering; and feels called upon to interfere, only when 

means of success have been employed which it is contrary to the general interest to permit – namely, 

fraud or treachery, and force.179 

(i) Determining the Setback of Interests  

Feinberg asserts that the test to establish whether interference with a person’s interests has the effect 

of setting back those interests requires a consideration of whether the interests are worse off than 

they would have been but for the interference.180 Whilst harm will always result in the ultimate 

setback to a person’s network of welfare interests, not all setbacks to those interests will amount to 

harm. He identifies that regardless of how an effect on an interest is described;181 some starting point 

or baseline is required to measure or graph that effect (be it positive or negative).182 In this regard, 

Feinberg introduces the concept of an interest-graph as a tool for measuring harmful effects, looking 

at the effect that certain conduct has on a person’s interests. His interest-graph applies two alternative 

tests to measure harm: a counterfactual test and a historical worsening test.  

The counterfactual test looks at whether A’s interests were in a worse condition than they would have 

been had B not acted in the manner alleged. Conversely, the historical worsening test is expressed as 

 
179 Warnock (ed), above n 74, 227. 
180 Feinberg, Harm to Others, above n 44, 34. 
181 Feinberg identifies that a number of terms have been used to describe effects on interests including ‘violate’, 
‘invade’, ‘impair’, ‘set back’, ‘defeat’, ‘thwart’, ‘impede’ and ‘doom’. See Feinberg, Harm to Others, above n 44, 
51. 
182 Ibid 53. 



147 
 

A’s interests being in a worse condition than they were before B acted. Thus, the counterfactual test 

relies on an analysis of the harm caused to A by the manner in which B acted and the net result of 

those actions, while the historical worsening test focuses on A’s condition before the alleged harmful 

conduct by B in order to ascertain whether A has suffered harm. These two tests are not necessarily 

compatible. For example, if A was somehow prevented by B from receiving a windfall through B’s 

wrongful acts then, whilst the counterfactual test would be satisfied and harm alleged, the historical 

worsening test would fail because A is no worse off than he was before B’s interference.  

Building on Feinberg’s interest-graph concept as a way of determining whether a person’s interests 

have been advanced or set back as a result of the conduct in question, Holtug also constructed what 

he termed a ‘counterfactual baseline’ approach.183 This approach operates in a similar manner to 

Feinberg’s interest-graph by concluding that a person will be harmed only if that person’s interests 

are worse off than they otherwise would have been had the conduct not occurred.  

If the person’s interests are no worse off because of the conduct, then the conduct cannot be deemed 

harmful.  Whilst, arguably, neither approach is perfect in its application, Feinberg’s counterfactual 

approach is preferred for the analysis contemplated in this thesis because in the context of commercial 

surrogacy, its allegedly harmful effects can be measured against the interests of the relevant affected 

parties and of society to conclude whether, but for the intervention of the state in prohibiting 

commercial surrogacy, those interests would be wrongfully set back.  

Having examined and ultimately adopted Feinberg’s second sense of harm, the discussion below will 

now consider Feinberg’s third and final sense of harm; the effect of wrongful conduct on welfare 

interests. 
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3 The Third Sense of Harm: Wrongful Conduct 

Feinberg identifies that not all conduct is harmful merely because it diminishes a person’s 

opportunities.184 In order to trigger the harm threshold Feinberg requires that the conduct in question 

must not only result in a setback to a welfare interest; the conduct must also be wrongful. 185  

Additionally, it is not just the actual occurrence of the wrongful act that triggers the harm threshold; 

consideration must be given to the probability that if that conduct was always allowed, then either 

direct or indirect harm to others would likely result.  

Following Feinberg’s reasoning, Simester and von Hirsch similarly believe that to invoke the Harm 

Principle, in addition to being conducive to harm, an action must also be a wrong.186 Therefore, in this 

regard, wrongful conduct that results in a diminution of a person’s opportunities is often considered 

to be harmful.187 Further, they note that contrary to offence, harm is usually prospective rather than 

retrospective because it impairs a person’s ability to freely engage in activities and relationships of his 

or her choosing.188 This particular view is based on Raz’s belief that ‘any harm to a person by denying 

him the use of the value of his property is a harm to him precisely because it diminishes his 

opportunities.’189  

Feinberg describes a wrongful act as being one that is an unjustifiable and inexcusable violation of a 

person’s rights and, (except in a few very special cases) by extension, his or her higher priority (i.e. 

welfare) interests.190  Gavaghan echoes this view, stating that the harm threshold will be triggered 

when ‘the conduct in question interferes with an interest deemed … to be of high priority.’191 To clarify 

the concept of prioritisation of interests, Feinberg explains that where a legal system aims to minimise 
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harm that system must compare and judge the importance of various interests to determine whether 

protection from an invasion of those interests should be deemed a high or low priority. 192  A 

government that is considering interfering with the liberty of individuals will almost always be 

required to make a determination whether the need for interference to protect against harm 

outweighs the need to protect the interests of the persons whose liberty will be curbed. Thus, Feinberg 

concludes that the government has a responsibility to achieve a balance between, and prioritisation 

of, those competing interests.  

As mentioned above, harm usually occurs when certain conduct results in the wrongful setback of a 

welfare interest. According to Feinberg the setting back of a person’s welfare interests would usually 

prima facie also amount to a wrong against that person. Therefore, to properly determine the scope 

of harm as contemplated by Feinberg, it is necessary to establish what constitutes a wrong. In this 

regard, he writes that a person engages in wrongful conduct if he or she illegitimately or inexcusably 

attacks the welfare interests of another. 193  For example, if 100 students sat an examination to 

compete for one scholarship place at university then a fair contest would see the students relying on 

their own abilities in order to be successful. As a result, if all students fairly competed for the 

scholarship the interests of the remaining 99 students who were unsuccessful in achieving the mark 

necessary to secure the scholarship would be negatively affected, but not harmed. But if A, the student 

who was awarded the scholarship, had cheated on the examination to secure the scholarship then the 

remaining 99 students have suffered harm because they have been wronged by A’s dishonest actions. 

By cheating, A has wrongfully attacked the interests of the other students who each have an 

entitlement to ensure that no other student obtains an unfair advantage over them. 

It can therefore be determined that harm in the relevant context will only be suffered when the 

conduct that results in a setback to interests is also wrongful. Conversely though, there remain many 

instances where conduct is wrongful but nonetheless it fails to be harmful because it does not set back 
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a person’s interests.  The following discussion will examine two instances of conduct that is considered 

wrongful but is nevertheless harmless; conduct that is offensive and conduct to which the person 

consents.  

(a) Offence  

On the topic of offensive conduct, Mill comments that a person might fail to take into consideration 

the feelings of others when he or she engages in certain conduct but, unless that conduct ‘affects 

prejudicially the interests of others’,194 the conduct is not harmful. Offensive conduct has the capacity 

to be wrongful, but in and of itself it is not harmful because it does not result in any setback to a 

person’s interests. Feinberg emphasises that regardless of how the Harm Principle is interpreted, it 

cannot be used to justify intervention into private conduct for the purposes of preventing offence to 

others.195  

In this context he intends the term ‘offence’ to mean those mental states where one experiences 

emotions such as dislike, disappointment, disgust, embarrassment, irritation or resentment.196 It is 

‘not enough that others are made uncomfortable … or that they do not like it, nor that they find it 

repellent.’197 Further, the ‘law cannot protect me by interfering with the liberty of those whose 

character and life-style falls below my standards, without oppressive invasion of their liberty.’198 

Feinberg is explicit in his statement that ‘offence is surely a less serious thing than harm’,199 and that 

the unpleasantness caused by offensive conduct is ‘neither in nor against one’s interests.’ 200 

Therefore, purely offensive conduct does not amount to harm in the relevant sense and as such it 

must necessarily fall outside the scope of the harm threshold as established in this chapter.  

 
194 Warnock (ed), above n 74, 205. 
195 Feinberg, Harm to Others, above n 44, 1. 
196 See Feinberg, Offense to Others, above n 143, 1; Feinberg, Harm to Others, above n 44, 45. 
197 John Harris, Enhancing Evolution (Princeton University Press, 2010) 73. 
198 Feinberg, Harm to Others, above n 44, 62 (emphasis in original). 
199 Feinberg, Offense to Others, above n 143, 2 (emphasis in original). 
200 Feinberg, Harm to Others, above n 44, 45-6. 
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(b) Consent 

The second category of wrongful but harmless conduct is concerned with conduct to which the person 

consents; more specifically, consent to which he or she voluntarily consents. Thus, the maxim volenti 

non fit injuria becomes relevant.201  A person who voluntarily consents to certain conduct may find 

that his or her interests are set back, either temporarily or permanently, but that person cannot be 

said to have been harmed in the relevant sense by the conduct. Therefore, any harm resulting from 

conduct for which voluntary consent has been granted falls outside the scope of the Harm Principle.  

An example provides some clarity for this proposition. Consider that person A has been diagnosed 

with cancer, which if left untreated, will result in his early death. A’s specialist explains to him that the 

cancer is in its early stages and in conjunction with surgery to remove various tumours, chemotherapy 

and radiation therapy will likely have a beneficial effect and may even leave him cancer-free after 

treatment. At the very least, the treatment will significantly prolong A’s life expectancy.  

To perform the treatment, the surgeon will be required to perform a number of surgical procedures 

on A and require him to take medication and receive injections that will cause hair loss and extreme 

nausea. At best, following all recommended treatment, A will be cancer-free and able to live a healthy 

normal life.  At worst, if the surgery and treatment does not proceed as planned and the cancer is 

more aggressive than anticipated then A’s life expectancy, whilst less than that of a healthy person, 

will be still be more than if the cancer went left untreated.  

If A voluntarily consents to the treatment, cognizant of the risks associated with it, then 

notwithstanding the physical discomfort caused to him and the temporary (or permanent as the case 

may be) setback to his interests, A has been neither wronged nor harmed in the relevant sense by the 

treating physicians performing the treatment. An application of the counterfactual baseline to this 

example will demonstrate that, even if complications arise, overall A is better off after the treatment 

 
201 The maxim volenti non fit injuria means “to a willing person, no injury is done” and applies in instances where 
a person willingly places themselves in a position where they may be harmed, with the knowledge that harm 
may result. The person, if harmed, is therefore unable to bring a claim against any person for the harm suffered.  



152 
 

than before it. Therefore, A has not suffered harm in the relevant sense and the doctor’s conduct in 

treating A will not trigger the harm threshold; the conduct is justifiable because A’s overarching 

interest in returning to good health takes priority over the subsidiary setback to interests caused by 

the treatment. Similarly, in the commercial surrogacy context, the surrogate would not be harmed in 

the relevant sense if she voluntarily consented to the surrogacy agreement, despite any short or long-

term harm that she may suffer before, during or even after the birth of the resulting child.202  

The issue of consent, however, is one that is not as straight-forward as it initially seems. There are 

other matters that should also be considered to gain a clear understanding of what constitutes 

consent. Feinberg notes that Mill was unequivocal about how his Harm Principle was to be interpreted 

and that ‘only the prevention of harm can justify coercion’ and ‘what a person consents to is not 

“harm” in the requisite sense.’203 As mentioned previously, Mill clearly intended his Harm Principle to 

apply only to competent adults.204 Therefore, if a person purports to consent to an action that will 

result in physical damage being inflicted upon him or her, that person must have the requisite capacity 

to consent to such action. A failure to obtain consent, or an absence of capacity to consent, may render 

the conduct harmful and bring it within the scope of the Harm Principle.205 As to capacity, Feinberg 

elaborates on Mill’s views on this subject, stating that:  

When the consented-to behavior [sic] seems so patently harmful that no sane person could ever 

consent to it, we may properly assume that the consenter is not sane and that his consent was therefore 

not valid. This would permit us to interfere with his liberty in a way permitted by the harm principle as 

supplemented by the Volenti maxim.206 

 
202 It should be noted that some have argued that surrogates cannot validly consent to a surrogacy agreement 
because they are unable to properly foresee the potential effect that acting as a surrogate may have on them 
either physically or psychologically. This issue of a surrogate’s ability (or inability) to validly consent to a 
surrogacy agreement will be explored in Chapter Four when the harms associated with surrogacy are discussed. 
203 Feinberg, Harm to Others, above n 44, 116. 
204 Warnock (ed), above n 74, 135. 
205 Given the nature of a surrogacy arrangement, and the potential for harm to manifest after the completion of 
the surrogacy agreement, the issue of consent and a surrogate’s capacity to provide consent has been raised 
and discussed by some commentators. This issue will be further explored in Chapter Four when harm to the 
surrogate is considered. 
206 Feinberg, Harm to Others, above n 44, 116 (emphasis in original). 
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Consequently, only conduct that amounts to an unconsented-to and thereby wrongful setback to a 

person’s interests will result in harm that falls within the scope of the Harm Principle.  

D Formulating a Response to Harm 

Legislators are often faced with the difficult task of determining when, and to what extent, regulatory 

intervention is justified. So far, the discussion in this chapter has revealed that the threshold for 

triggering harm under the Harm Principle requires other-regarding conduct to result in a wrongful 

setback to a person’s welfare interests.  

There are varying degrees and types of harm that can be occasioned and indeed, as Feinberg identifies, 

some interests can only be protected (and harm prevented) by causing harm to a competing interest. 

But, as a qualifier, Feinberg requires the de minimis principle to be applied, thus rendering minor or 

trivial harms incapable of causing harm that is sufficient to trigger the harm threshold.207 However, 

once the harm threshold is triggered, then prima facie there is cause for the state to intervene to 

regulate the conduct in question in some way, but such intervention must always be appropriate and 

proportionate to the risk of harm caused by the conduct that is being curtailed.  

1 The Assessment of Potential Harm 

Legislators should, as part of assessing the harms likely to result from certain conduct, assign to those 

harms some form of ranking to assist in designing a suitable legislative response. Feinberg 

recommends adopting an approach that uses ‘mediating maxims’ that assess and compare the harm 

alleged, against the importance of preserving the liberty of individuals.208 These mediating maxims, 

provide a mechanism that enables legislators to undertake this often-daunting task and contemplate: 

 the magnitude of the harm, 

 the probability of the harm occurring, 

 the aggregative effect of the harm, and 

 
207 Ibid 216. 
208 Ibid 187. 
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 the relative importance of the harm.209  

(a) Magnitude of the Harm 

The first step in ascertaining whether intervention is a justified response to the harm caused by 

particular conduct requires an assessment of the magnitude of the harm alleged. In this regard, 

Feinberg identifies that one of the difficulties legislators face is the requirement to create uniform 

rules for a multitude of interests. This necessitates taking an objective approach to law-making; 

creating laws that are designed to apply across the breadth of society to protect the hypothetical 

“standard person” from ‘standard forms of harm to “standard interests”’.210 Feinberg reiterates the 

importance and commonality of people’s welfare interests by asserting that, in general, laws should 

ensure that harm to those interests is prevented.211  

As mentioned above, in calculating the magnitude of harm, Feinberg relies on the de minimis principle: 

the principle that the law should not be concerned with minor or trivial harms.212 Therefore, only 

instances of serious or significant harm (or risk of harm) will form a basis for interference with the 

liberty of private citizens. Intervention into insignificant matters has the likelihood of causing more 

harm (either directly or indirectly) than it prevents and would likely be disproportionate to the original 

harm caused.213 It has been said that such a legislative response to a trivial harm would be ‘like 

smashing mosquitos with a club.’214  

 
209 Ibid 187-214. Excluded from the discussion in this chapter of Feinberg’s criteria is a consideration of the 
existence of any legitimate grounds for statistical discrimination to be imposed to reduce harm. This has been 
excluded from consideration because it is not a matter upon which the analysis of harm turns in this thesis. 
Feinberg discusses statistical discrimination and the net reduction of harm in the context of certain “pre-judging” 
factors adopted by insurance companies in determining insurance premiums. This type of discriminatory factor 
is not applicable in the context of commercial surrogacy and therefore, a discussion of this topic would be of no 
value to the overall discussion of harm in this chapter.  
210 Ibid 188.  
211 Ibid. 
212 Ibid 189. Feinberg refers here to the Latin maxim De minimis non curat lex which translates to “the law does 
not concern itself with trifles.” 
213 Ibid 189-90. 
214 Ibid 190. 
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(b) Probability of the Harm Occurring 

Once an assessment has been made as to the magnitude of the harm, the probability of the harm 

occurring should be contemplated: however, it is unrealistic to simply assume that the higher the 

probability of harm occurring, the more likely it is that intervention will be justified (and vice versa). 

There is conduct that whilst being sporadic in nature will nonetheless always result in harm that is so 

serious that prohibition of that conduct is justified. 

To illustrate, Feinberg uses the example of one person shooting another.215 Being shot is virtually 

guaranteed to cause the victim some harm but the act itself (under normal circumstances) is a rarity. 

Yet, shooting someone has the probability of causing harm that is so serious in nature that the conduct 

must be regulated, if not prohibited, to protect potential victims and to minimise the potential for that 

harm to occur.  In contrast, if the harm that results from the conduct is of a relatively small nature yet 

is sufficiently harmful to satisfy the de minimis threshold, then the probability of that harm occurring 

must be high for regulation or prohibition of that conduct to be justified.  

It can therefore be concluded that the more serious the harm, the less likelihood there needs to be of 

its occurrence to justify intervention; the less serious the harm, the more probable its occurrence 

needs to be. By weighing the magnitude and probability of harm occurring, legislators are then able 

to calculate the overall risk of harm. It is this overall risk of harm that Feinberg identifies as being the 

vital concern of legislators who are guided by the Harm Principle.216 

(c) Aggregative Effect of the Harm 

Even after the risk of harm has been calculated, before a regulatory response can be properly 

formulated, legislators must also weigh the value of the harmful conduct (so far as it concerns the 

actor), against those who may be directly affected by such conduct, and society in general.217 In this 

regard, Feinberg identifies that when a person chooses to engage in an activity, that activity can be 

 
215 Ibid. 
216 Ibid 191. 
217 Ibid. 



156 
 

presumed to hold some value for them. For example, when someone takes their car for a scenic drive, 

they gain pleasure from that activity and therefore it holds some value for them. But where the value 

of the activity so far as it relates to the actor overlaps with the public policy that is concerned with 

preserving the safety of others, then some interference with the liberty of the actor is justified.  

The person going for a scenic drive will be required to adhere to the rules applicable to the operation 

of a motor vehicle when driving on a public road to ensure that any risk of harm to others is minimised. 

It would be an unreasonable regulatory response to prohibit driving merely because there is some risk 

of harm occurring to others (even if driving on the road could result in serious or even fatal harm in 

the event of an accident), but it is reasonable to regulate the conduct of drivers to minimise the risk 

of harm occurring. Therefore, as Feinberg contends, the risk of harm must be significant in both 

magnitude and probability to justify prohibition of an activity that is of high value to those who 

participate in it or that benefits society in general.218  

The above discussion highlights the importance that ascertaining the probability and significance of 

the risk of harm plays in deciding whether interference with the liberty of individuals is warranted and 

if so, to what extent. In the context of what he describes as aggregate harms (those being ‘generally-

but-not-necessarily harmful activities’) Feinberg suggests that rather than adopting an approach to 

regulation that either provides for blanket prohibition or permission of certain harmful conduct, 

legislators often adopt an alternative regulatory measure that involves the licencing of that conduct.219  

One common example of such a licensing scheme is that adopted by the motor transport authority in 

issuing drivers’ licences to people who have satisfied certain licensing criteria. Any person who has 

not applied for a licence or who has failed to satisfy the licensing criteria is not legally permitted to 

drive. Feinberg comments that licensure is an efficient mechanism for the regulation of generally 

dangerous practices where it is reasonable for that practice to be prohibited for everyone except for 

 
218 Ibid. 
219 Ibid 194. 
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those members of society who obtain permission to partake in it.220 A similar mechanism is seen in 

Australia’s firearms laws where, due to the risk of harm associated with the improper use of firearms, 

only the holders of government issued licences are permitted to own and operate such weapons.  

(d) Relative Importance of the Harm 

Feinberg also identifies that there are many instances where the Harm Principle provides insufficient 

certainty as to what constitutes a legitimate response to harm. He calls these instances the ‘genuinely 

problematic cases’ and they occur when different stakeholders’ interests conflict.221 Conduct that 

potentially results in a harmful effect on others is complained of but prohibiting that conduct would 

result in significant harm to the interests of the people engaging in it.222 In these situations, the state 

must weigh up the relative importance of the harm being complained of against the importance of 

the interests of those engaging in the allegedly harmful activity to decide whether intervention is 

justified.   

As Feinberg points out, there is no simple or clearly defined mechanism for legislators working to apply 

the Harm Principle (in its original form) to weigh the relative importance of these competing interests; 

but if the problem is to be resolved, an assessment is nonetheless required, and a decision must be 

made as to which (or whose) interest is more important.  In order to make such a decision, legislators 

who are faced with the task of weighing two competing interests must answer two questions: first, 

how important is the interest that enables the actor to choose to engage in the activity? And, second, 

in the case of coercive measures, how great is the invasion of that interest?223  

In response to these questions Feinberg explains that if one lived in a ‘ruthlessly efficient totalitarian 

state’ then the inability to exercise liberty would be equivalent to having one’s welfare interests 

interfered with in a liberal society.224 Therefore, as mentioned above, in a liberal society the interest 

 
220 Ibid 195. 
221 Ibid 203. 
222 Ibid. 
223 Ibid 206. 
224 Ibid. 
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in preserving liberty should be recognised as a basic welfare interest and conduct can only be 

prohibited if doing so is the best mechanism for avoiding or minimising harm that is significant in both 

probability and magnitude.225  

By adopting this approach, the harms perceived to be associated with particular conduct can be 

assessed and a decision made as to whether the harm threshold has been triggered. Then, if it is 

triggered, a further analysis can be undertaken to determine whether the conduct is sufficiently 

harmful to justify prohibition. If prohibition is disproportionate to the risk of harm, a decision can then 

be made as to what might constitute a less coercive and more proportionate regulatory measure that 

will adequately address the risk of that harm occurring. 

2 Safeguarding against Interferences with Individual Liberty and Balancing the Burden 

of Regulation 

The underlying theme throughout this chapter, and indeed this thesis, reflects Mill’s liberal view that 

a person’s liberty should be protected at all times; except where intervention is necessary to prevent 

or minimise harm to others. However, when intervention is deemed necessary it should be kept to a 

minimum to respect and protect, so far as is possible, the remainder of the person’s liberty.  

This chapter has established that there is a presumption in favour of procreative liberty and therefore 

a person’s liberty to choose the method by which to have children should be respected. The discussion 

above has illustrated that the presumption in favour of procreative liberty is based in purely liberal 

harm-based theory and remains separate and distinct from the theories of autonomy, utilitarianism 

and rights.  The presumption in favour of procreative liberty does not extend to support the view that 

the state should be required to provide services to enable procreative liberty to be exercised. Rather, 

the only expectation of procreative liberty is that the state does not interfere with the choices and 

actions of individuals seeking to achieve their reproductive goals.  The presumption in favour of 

procreative liberty is rebuttable only in instances where the state can demonstrate that the exercise 

 
225 Ibid. 
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of that liberty is likely to result in serious harm to others. Only then will intervention to restrain or 

coerce liberty be justified; but any interventionist or coercive measures must be proportionate to the 

harm likely to be suffered. 

Feinberg’s examples of minimally coercive regulatory methods, such as licensure, demonstrate that 

prohibition is not always the best regulatory response to harm; there are less restrictive alternatives 

for preventing or minimising the harm that certain conduct is likely to cause. As Feinberg reveals, 

licensing systems have proven to be an effective tool in the regulation of potentially harmful 

conduct.226  However, there is a need for any regulatory response implemented for the purposes of 

preventing or minimising harm to also be both cost-effective and proportionate to the harm 

complained of. If the cost of maintaining a system that prohibits certain conduct is disproportionately 

high, when compared to the harm that the conduct causes and the proportion of society that the 

conduct harms, then it is likely that prohibition is not the most suitable regulatory response to that 

harm.  

If the harm affects only a small proportion of society in a relatively minor way, then it may be better 

for Feinberg’s second method of licensure to be implemented. This would involve implementing a 

system where virtually everyone is granted permission to engage in the activity, subject to satisfaction 

of certain minimal criteria such as age or citizenship. 227  Conversely, if the harm affects a larger 

proportion of society or causes serious harm (even if only to a small number of people), then it may 

be better to adopt the more proscriptive licensing system in which everyone is automatically 

prohibited from engaging in the conduct, except those who have applied for and obtained express 

permission to do so.228  

From the discussion above it can be concluded that only conduct that carries a high risk of causing the 

most serious of harms warrants outright prohibition and criminal sanction.229 In all other instances, a 

 
226 Ibid 195. 
227 Ibid 194. 
228 Ibid. 
229 Gavaghan, Defending the Genetic Supermarket, above n 62, 51. 
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less restrictive form of regulation of that conduct is likely to be sufficient to address the risk of harm 

occurring.  

   CONCLUSION 

The object of this chapter was to establish the normative approach to be taken in the analysis of the 

harms unique to commercial surrogacy and the critique of the regulatory response to the risk of harm 

posed by commercial surrogacy in Chapter Five. The initial broader examination of the Harm Principle 

that was followed by a more focussed discussion of the concept of harm (adopting Feinberg’s 

definition of harm) has created a framework that will support the harm analysis contemplated in 

Chapter Five.  

The discussion of Mill’s works, particularly On Liberty, illustrated his belief that individual liberty 

should be of paramount importance and should be accorded the highest respect by the state. Unless 

it can be demonstrated that regulation is the most appropriate measure for the avoidance or 

minimisation of serious harm to others, personal liberty should be respected.  Because the Harm 

Principle is concerned only with protecting against harm, as a normative tool it cannot assist in making 

decisions on purely moral grounds. The Harm Principle has been adopted as a useful regulatory tool 

in liberal societies because policy and lawmakers are required to engage in an objective assessment 

of allegedly harmful conduct to decide how best to respond to that conduct and the attendant risk of 

harm.  

The Harm Principle has the potential to be a suitable framework for the normative analysis to be 

undertaken in Chapter Five of this thesis; but only once its scope was properly ascertained and a 

threshold for harm established.  The potentially wide meaning of “harm” highlights this point. 

Therefore, to be a useful normative tool for the analysis of the harms unique to commercial surrogacy, 

the Harm Principle as originally proposed by John Stuart Mill required honing.   

Under the Harm Principle, the term “harm” can be interpreted broadly to encompass not only physical 

injury to the person or to property and psychological injury but also damage to (in the form of 
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interference with) a person’s interests. The concept of harm can also be extended to include harm to 

the interests of society, and as such, is not limited to regulating conduct that poses a risk of harm to 

individual persons.  Mill, while describing harm as an interference with interests, nonetheless 

neglected to suggest what interests the Harm Principle should protect. Therefore, it was necessary to 

look elsewhere for a definition of harm that could be adopted for the purposes of the normative 

analysis contemplated. Feinberg’s discussion of what constitutes harm has gained widespread 

philosophical and academic recognition and his views have been adopted to underpin the definition 

of harm and the construction of the harm threshold set out in this chapter. His version of harm takes 

the very broad Harm Principle and hones it into a narrower yet workable definition of harm that can 

be applied in a modern context.  

Feinberg defends Mill’s liberal views, also arguing that the state should be limited in how much power 

it should rightly have over the individual. Whilst arguing, in relation to harmful conduct,  that the 

government should not interfere with the liberty of private citizens except in instances where that 

causes harm to welfare interests, Feinberg takes care to also acknowledge that not all harms are 

wrongs and not all wrongs are harms. He also acknowledges that there are some acts that, whilst not 

being harmful, are so inherently and profoundly offensive that they warrant prohibition.  

In his works on harm, Feinberg has identified that a person can have many different interests including 

commercial (or property), welfare and ulterior interests. The only interests protected by the Harm 

Principle are those that constitute a welfare interest or those in which the actor has a stake (i.e. where 

the person stands to gain or lose commercially depending upon the outcome of the conduct of a third 

party).  An ulterior interest is of secondary importance to a welfare interest and will be protected by 

the Harm Principle only when it has been indirectly harmed through the direct harming of a welfare 

interest.  As mentioned above, like Mill, under Feinberg’s approach harm can be expanded to include 

harm to society and is not limited to harm to individuals. Properly defining the concept of harm and 

what interests should be protected by the Harm Principle is an essential aspect of this thesis: without 

it, the analysis of the harms unique to commercial surrogacy in Chapter Five could not be undertaken.  
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So far as determining when a person’s or society’s interests have been harmed, both Feinberg and 

Holtug support the use of a starting point or baseline from which the impact on the relevant interest, 

both before and after the occurrence of the allegedly harmful conduct, can be charted. If the condition 

of the interest is set back (worsened) after the conduct then prima facie that interest has been 

harmed.230 But, if the conduct is not wrongful, or does not cause the interest to be set back, then it 

cannot be proven that any harm in the relevant sense has occurred and the conduct will be excluded 

from the scope of the Harm Principle. In the context of commercial surrogacy, if the harms identified 

in Chapter Four as being unique to commercial surrogacy are not wrongful or do not result in a setback 

of interests, then the harm threshold as defined in this chapter will not be triggered and the regulatory 

response of prohibiting commercial surrogacy will be disproportionate to any risk of harm posed. 

Similarly, Feinberg identified that any conduct that can be characterised as being self-regarding, or 

any other-regarding conduct to which a person properly consents, is incapable of amounting to harm, 

even if the conduct results in a temporary or permanent setback to the person’s interests.  Once it can 

be established that a person’s private interests or society’s public interests have been harmed (i.e. the 

harm threshold has been triggered), it must then be decided whether interference with the liberty of 

those engaging in the harmful conduct is justified.   

In ascertaining whether the harm threshold has been triggered, the significance of the harm itself 

should first be ascertained; the Harm Principle will not protect against minor or trivial harms. If the 

harm is significant, then the risk of harm occurring must also be ascertained: the higher the risk and 

the greater the significance of harm, the stronger the argument for interfering with liberty to protect 

against the risk of harm.  

If there is a high likelihood of a significant risk of harm occurring, then interference with liberty is 

justified. But any interference with a person’s liberty will in itself cause that person to suffer some 

harm. So, before any regulatory action is implemented to curtail a person’s liberty, an analysis of the 

 
230 Holtug, above n 103, 369. 
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relevant competing interests must be undertaken to devise the least invasive, yet proportionate and 

most cost-effective mechanism for avoiding or minimising the risk of harm.  

In the next chapter, the harms associated with both altruistic and commercial surrogacy will be 

identified from the available surrogacy literature. Those harms will then be compared and contrasted 

to ascertain whether any (or all) apply only in the context of commercial surrogacy. Once that analysis 

is complete, Chapter Five will then engage in a harm analysis which will be completed through an 

application of the harm threshold (as defined in this chapter) to the harm(s) that are identified as 

being unique to commercial surrogacy. The harm analysis will then be followed (also in Chapter Five) 

by a critique of the legislative response to commercial surrogacy to determine whether prohibition is 

a proportionate response to the risk of harm posed by commercial surrogacy.  
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CHAPTER FOUR: IDENTIFYING AND COMPARING THE HARMS POSED 

BY ALTRUISTIC AND COMMERCIAL SURROGACY  

 INTRODUCTION 

As discussed in Chapter Three, to make certain conduct illegal, it must be established that the conduct 

creates a risk of harm that cannot be adequately addressed through the creation of a regulatory 

framework. If commercial surrogacy is prohibited, yet altruistic surrogacy is widely permitted and 

regulated in Australia, then the harms associated with commercial surrogacy must necessarily differ 

from those associated with altruistic surrogacy.  Therefore, to legitimise the prohibition of commercial 

surrogacy, it must be shown that commercial surrogacy creates a risk of harm that is so much more 

significant than the harms of altruistic surrogacy that it cannot be addressed through a regulatory 

framework, while the potential for harm in altruistic surrogacy can. Some might even argue that the 

harms associated with altruistic surrogacy may actually justify its prohibition: however (as mentioned 

in Chapter One) investigating whether that is the case is outside the scope of this thesis.  

The debate over the acceptability of commercial surrogacy has revealed a number of conflicting 

opinions. Given the divergent attitudes, it is difficult to develop an ethically justifiable standpoint from 

which to establish whether commercial surrogacy should be prohibited. Further, attempting to devise 

a regulatory approach that appeals to all of the different viewpoints is a difficult (if not impossible) 

task.  But attempting to achieve consensus on the issue of commercial surrogacy is not the aim of this 

chapter, nor indeed this thesis.  

Rather, the aim of this chapter is to examine the available surrogacy literature to identify and compare 

the harms associated with both altruistic and commercial surrogacy so as to then identify whether 

there are any harms that are unique to commercial surrogacy. To achieve this objective, reliance will 

be had on, and guidance drawn from, the extensive body of literature that discusses the practices of 

altruistic and commercial surrogacy. That literature will be examined and the harms relevant to the 
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parties to surrogacy arrangements and to society will be identified and compared to ascertain whether 

there are any harms that apply only in the context of commercial surrogacy.  If it is ascertained in this 

chapter that there are any harms unique to commercial surrogacy, then the harm analysis in Chapter 

Five will explore whether those harms are capable of triggering the harm threshold established in 

Chapter Three. Chapter Five will then also explore whether the laws regulating surrogacy in Australia 

can be modified to permit commercial surrogacy whilst sufficiently protecting against the risk of harm. 

The discussion in this chapter will be broken into sections that identify each of the relevant parties 

who may be at risk of suffering harm in the surrogacy context. That will be followed by a broader 

examination of harms associated with surrogacy that may pose a risk to society.  However, before 

delving into that discussion, a brief look will be taken at some common perceptions about altruistic 

and commercial surrogacy. Following that, the substantive discussion in this chapter will firstly 

consider the potential for physical harm, psychological harm and harm through exploitation to the 

surrogate. Then, from the resulting child’s perspective, physical and psychological harm will be 

contemplated. Psychological and financial harm will be discussed in the context of the intended 

parents and finally, so far as surrogacy may impact on society, this chapter will discuss how traditional 

family norms and the role of motherhood may have been harmed, together with the broader potential 

for harm to society through commodification of children born from surrogacy.   

The identification, in this chapter, of harm that is unique to commercial surrogacy is pivotal to this 

thesis; without it, there would be no foundation for the harm analysis and subsequent legislative 

critique contemplated by Chapter Five. As mentioned above, the purpose of this chapter is specifically 

to identify, compare and contrast harm posed by surrogacy and to identify harm that is unique to 

commercial surrogacy. Any harm that is relevant to both altruistic and commercial surrogacy will not 

be included in the harm analysis undertaken in Chapter Five because it has already been determined 

by the legislators that the current regulatory framework is sufficient to address the risk of that harm 

occurring. 
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 COMMON PERCEPTIONS ABOUT ALTRUISTIC AND COMMERCIAL SURROGACY 

In 1990 the National Bioethics Consultative Committee made the following observation: 

One of the reasons that surrogacy arrangements attract attention out of proportion to the frequency 

of such arrangements is the powerful symbolism evoked.  The symbolism of motherhood and the 

mother/child bond engenders both support for and horror of surrogacy. The images of the longing 

childless woman with empty arms, the married couple transformed into a ‘family’ by the presence of a 

baby, the grieving relinquishing mother, and the woman reduced to her reproductive capacities 

because of financial need, all overlap each other and conflict with each other. The mother/child bond 

which stands for the values of caring and nurturance and social connections with the origins of life is 

sundered and reduced to a cash nexus; the evils of the market impinge on the last haven of human 

security and peace. On the other hand, when the surrogate mother is spoken of as giving a ‘gift of love’ 

or ‘gift of life’ to the commissioning couple, the infant is transformed into a symbol of human love or 

even human life.1  

As the observation above identifies, there is a common perception that commercial and altruistic 

surrogacy are inherently different in nature. In commenting on this perception, the Committee 

referred to the public’s reaction to the UK Baby Cotton case, in which the commercial surrogate, Kim 

Cotton, was portrayed as wicked because she received money for her services. That scenario was 

contrasted with the altruistic surrogacy agreement between the Kirkman sisters in Australia who 

received widespread support and whose actions were portrayed sympathetically by the media. In 

relation to the differing public perceptions of commercial and altruistic surrogacy, the Committee 

noted that:  

it is often assumed that the fact that the surrogate mother received a payment makes this basically 

different from surrogacy performed for no payment. However, the fact that parties have entered into 

a formal written contract specifying payment of money to the surrogate mother, does not necessarily 

mean that the motivation behind the contract is not altruistic. Similarly, the mere fact that there is no 

 
1 The National Bioethics Consultative Committee, Surrogacy - Report 1 (1990) 11 [2.5.3] (‘NBCC Report 1’). 
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contract between the parties and no payment of money, does not necessarily imply that the motivation 

for surrogacy is altruistic … a woman who agrees for payment to gestate a child for another may very 

well have altruistic motives even though she receives payment for her services.2 

Similarly, the matter of whether commercial and altruistic surrogacy should be distinguished has 

received academic attention. As Anleu notes: 

The distinction between commercial and altruistic surrogacy is neither self-evident nor natural but is 

based on powerful gender norms that pervade everyday life and are held by the medical profession, 

the mass media, and many men and women who perceive social roles as deriving from nature.3  

Commenting further on this distinction, she observes that: 

The moral distinction between the two types of surrogacy rests on the application of gender norms … 

commercial surrogacy contracts are designated deviant because they are deemed to contravene 

gender norms that specify women’s place in the private sphere of the family, not the competitive 

marketplace emphasizing purposive rationality and impersonality. In contrast, altruistic surrogacy 

conforms to pervasive expectations of women’s roles and does not threaten the conjugal family, as 

long as altruistic arrangements occur only between family members or close friends.4 

The reality of surrogacy in practice is that a commercial surrogate is paid whereas an altruistic 

surrogate is not.  That is the only difference, yet the implications of that difference should not be 

ignored because it does create a possibility for different types of harm to arise. 

As discussed in further detail below, the physical aspects of surrogacy are the same for both altruistic 

and commercial surrogates. Thus, when tasked with making a distinction between altruistic and 

commercial surrogacy, it is difficult to do so because, as discussed previously in Chapter Two, the 

regulatory policy presumption is that commercial surrogacy causes greater harm than altruistic 

surrogacy. The identification of the harms associated with both altruistic and commercial surrogacy, 

discussed below, will explore whether this presumption is erroneous. This chapter will explore 

 
2 Ibid 9 [2.4.4.1], [2.4.4.4]. 
3 Sharyn Roach Anleu, 'Surrogacy: For Love But Not for Money?' (1992) 6(1) Gender & Society 30, 31-2. 
4 Ibid 32. 
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whether the assumed distinction between altruistic and commercial surrogacy is justified because, 

arguably, in any surrogacy agreement, irrespective of whether the surrogate is paid or not, the 

surrogate, the intended parents and the resulting child are all potentially at risk of suffering similar 

types of harm. 

 THE SURROGATE 

It goes without saying that surrogacy cannot occur without a surrogate. The woman who acts as 

surrogate for the intended parents has the vital role to play in bringing the resulting child into the 

world.  It is therefore fitting to begin the examination of harm by identifying and exploring the harms 

that the surrogate may find herself exposed to. The discussion that follows will examine the risk of the 

surrogate suffering physical harm, psychological harm and the societal harm of exploitation.  

A Physical Harm 

1 Physical Harm Associated with Surrogate Pregnancy and Birth 

The death of a surrogate in 2004 acted as a resounding reminder of the risks associated generally with 

pregnancy and childbirth. After learning of surrogacy through the sister of a friend, Englishwoman 

Natasha Caltabiano agreed to act as a traditional surrogate for a commissioning couple from Northern 

Ireland. During the pregnancy 29-year-old Natasha, who had two children of her own, developed high 

blood pressure. She gave birth to a baby boy on New Year’s Eve but 90 minutes later suffered an 

abdominal aortic aneurysm (ruptured aorta),5 and died from the resulting heart attack.6  

Natasha’s mother claimed that ‘[s]urrogacy caused Natasha’s death.’7 However, whilst Natasha’s 

death was tragic, there is no medical evidence to support her mother’s claim that Natasha’s medical 

complications and subsequent demise were in any way linked to her acting as a surrogate. Indeed, the 

 
5 'Surrogate Mum Dies After Giving Birth', Daily Mail (UK), 29 January 2005 <www.dailymail.co.uk/news/article-
335871/Surrogate-mum-dies-giving-birth.html>. 
6  BioNews, Surrogate dies in childbirth (2005) BioNews 
<http://www.bionews.org.uk/page_12239.asp?hlight=uk+surrogate>. 
7 Ibid. 
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child Natasha was carrying was both genetically and biologically hers: Natasha was acting as a 

traditional surrogate.8  

All pregnancy carries a risk of physical harm, and a surrogate pregnancy is physically the same as any 

other pregnancy.9 Even with the benefit of medical and technological advances in modern society, 

every woman who becomes pregnant faces at least some degree of risk of harm. In addition to severe 

morning sickness (hyperemesis gravidarum) which may require the woman to be hospitalised, the 

most common physical complications experienced during pregnancy are anaemia, bleeding, placenta 

praevia, placental abruption, placenta accreta, preeclampsia, gestational diabetes and premature 

labour.10  

In addition to the physical risks associated with pregnancy, the act of giving birth is in itself almost 

always harmful to some degree (even at its safest). Childbearing may cause both short- and long-term 

harm such as urinary dysfunction, back and joint pain and the birthing process itself commonly results 

in genital or abdominal incisions and stitching and haemorrhaging and is potentially (although rarely) 

fatal.  

2 Physical Harm Associated with IVF in Surrogacy 

Whilst not applicable to all surrogate pregnancies, research into the general effects of IVF and the 

possibility of links between IVF and cancer can be considered in the gestational surrogacy context 

because a gestational surrogate is required to receive hormonal treatment to prepare her uterus for 

the IVF embryo transfer. 

The discussion below will examine the literature that investigates the potential link between IVF and 

cancer. In gestational surrogacy, medication is administered to the surrogate to prepare her body to 

 
8 The distinction between genetic and biological motherhood is discussed in Part III below.  
9 FIGO Committee for Ethical Aspects of Human Reproduction and Women’s Health, 'FIGO Committee Report: 
Surrogacy' (2008) 102(3) International Journal of Gynecology and Obstetrics 312, 312. 
10 Health Direct Australia, Complications During Pregnancy, Pregnancy, Birth and Baby, Department of Health, 
Australian Government <https://www.pregnancybirthbaby.org.au/pregnancy-complications>; myVMC, 
Complications of Pregnancy (30 March 2017) Virtual Medical Centre 
<https://www.myvmc.com/health/complications-of-pregnancy/>.  
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receive the embryo. The surrogate’s cycle must be carefully monitored to ensure that the embryo 

transfer is undertaken at the optimal time for her to conceive. Gestational surrogate IVF medications 

serve three purposes. Firstly, where the egg being fertilised is that of the intended mother, the cycles 

of the intended mother and the surrogate must be synchronised to ensure that the surrogate’s body 

is ready to implant the embryo. Secondly, the surrogate’s uterus must be prepared to receive the 

embryo. This requires the lining of the surrogate’s uterus to be of an optimal thickness to ensure the 

best chance of implantation. Finally, once the embryo transfer is complete, the surrogate is then 

placed on hormones that simulate pregnancy. This helps “convince” the surrogate’s body that it is 

pregnant and minimises the chance of rejection of the embryo.11   

Since the early 1990s researchers have regularly explored potential links between cancer and IVF.12 

These studies have investigated whether IVF has the potential to cause or trigger cancer in the women 

who undergo such treatment. From as early as 1995 the literature has been addressing the potential 

risks associated with undergoing fertility treatment; not only from an infertile woman’s perspective 

but also sometimes from the perspective of an egg donor who must take drugs to increase egg 

production.   

A 1995 Australian study examined 10 358 women referred for IVF treatment at Monash IVF in 

Melbourne to determine whether exposure to fertility drugs could be linked to higher incidences of 

breast or ovarian cancer.13 Of that number, 5 564 women underwent ovarian stimulation to produce 

multiple eggs whilst the remaining 4 794 women either received no treatment or had treatment that 

did not require ovarian stimulation. The study revealed that the rates of cancers suffered by these 

women did not differ significantly from the general population rates.14 The study did reveal higher 

 
11 Stacy Ziegler, Pathways to Parenthood: The Ultimate Guide to Surrogacy (BrownWalker Press, 2005) 69-73. 
12 See, eg, Theodoros N. Sergentanis et al, 'IVF and breast cancer: a systematic review and meta-analysis' (2014) 
20(1) Human Reproduction Update 106; Charalampos Siristatidis et al, 'Controlled ovarian hyperstimulation for 
IVF: impact on ovarian, endometrial and cervical cancer—a systematic review and meta-analysis' (2013) 19(2) 
Human Reproduction Update 105. 
13  Alison Venn et al, 'Breast and ovarian cancer incidence after infertility and in vitro fertilisation' (1995) 
346(8981) The Lancet 995. 
14 Ibid 999. 
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incidences of uterine cancer in the research cohort however these incidences were higher irrespective 

of the women’s IVF treatment status.15 Because no distinction could be made between incidences of 

ovarian cancer in the women who underwent ovarian stimulation and those who did not, it appears 

from the research that these higher incidences of cancer may be attributed to the women’s underlying 

infertility rather than IVF treatment.   

A follow-up study was conducted in 1999 of 29 700 women, of whom 20 656 were treated with fertility 

drugs and 9 044 were not. This was the largest study of its kind,16 and the data gathered reinforced 

previous findings by revealing no significant increased risk of cancer after the use of IVF fertility 

drugs.17 There were, once again, a higher number of incidences of uterine cancer in the cohort but 

those incidences were among the women who were not treated with fertility drugs.18 Therefore, as 

Mosgaard determined that a link between IVF treatment and increased risk of cancer cannot be 

established and that ‘women with refractory infertility constitute a high-risk population for developing 

ovarian cancer and, perhaps, uterine cancer, independently of treatment with fertility drugs.’19 

A smaller study of 3 375 Israeli IVF patients was conducted in 2008 by Pappo et al but only women 

who underwent IVF treatment were included in that cohort.20 The researchers acknowledged that the 

ideal comparison group would be infertile women who have not undergone fertility treatment but, in 

this instance, only women who had undergone multiple cycles of fertility treatment were studied. 

Their incidences of cancer were then compared to the general population rates with the results of this 

comparison revealing a slightly higher diagnosis rate. The researchers identified that there was a 

 
15 Ibid. 
16 Berit J Mosgaard, 'Fertility drugs for IVF were not associated with increased risks of breast, ovarian or uterine 
cancer' (2000) 2(2) Evidence-based Obstetrics and Gynecology 48, 48. 
17 Alison Venn et al, 'Risk of cancer after use of fertility drugs with in-vitro fertilisation' (1999) 354(9190) The 
Lancet 1586,  
18 Ibid 1588. 
19 Mosgaard, above n 16, 48. 
20 I Pappo et al, 'The Possible Association between IVF and Breast Cancer Incidence' (2008) 15(4) Annals of 
Surgical Oncology 1048. 



172 
 

slightly higher incidence of cancer occurring in women who had received four or more cycles of 

treatment as opposed to those who had received one to three cycles.21   

More recently a number of additional studies were conducted, the results of which were published in 

2013 and 2014.22  Of these studies, all but one revealed no evidence of an increased risk of women 

contracting breast, ovarian or cervical cancer after IVF.  The only study to reveal an increased risk of 

borderline ovarian tumours in IVF women was that conducted by Stewart et al.23 In this study, the 

researchers compared the risk of borderline ovarian tumours in women receiving IVF treatment with 

those women who were diagnosed with infertility but who were not undergoing IVF. The research 

revealed that, from a total cohort of 21 639 women, those who had undergone IVF had an increased 

risk of being diagnosed with borderline ovarian tumours.24 Borderline ovarian tumours are tumours 

that have low malignant potential, are non-aggressive, do not destructively invade the ovaries and, 

when treated, have a favourable prognosis.25 Further, the researchers identified that the ‘risk factors 

for borderline ovarian tumours appear different from those for invasive ovarian cancer.’26 Whilst the 

results of this study have created a positive link between IVF treatment and an increased risk of 

ovarian tumours, these borderline ovarian tumours are non-aggressive and largely non-invasive in 

nature.  

 
21 Ibid 1050. 
22 See, Louise M Stewart et al, 'In vitro fertilization, endometriosis, nulliparity and ovarian cancer risk' (2013) 
128(2) Gynecologic Oncology 260; Louise M Stewart et al, 'In vitro fertilization is associated with an increased 
risk of borderline ovarian tumours' (2013) 129(2) Gynecologic Oncology 372; Louise A Brinton et al, 'In vitro 
fertilization and risk of breast and gynecologic cancers: a retrospective cohort study within the Israeli Maccabi 
Healthcare Services' (2013) 99(5) Fertility and Sterility 1189; Charalampos Siristatidis et al, 'Controlled ovarian 
hyperstimulation for IVF: impact on ovarian, endometrial and cervical cancer—a systematic review and meta-
analysis' (2013) 19(2) Human Reproduction Update 105; Theodoros N. Sergentanis et al, 'IVF and breast cancer: 
a systematic review and meta-analysis' (2014) 20(1) Human Reproduction Update 106. 
23 Stewart et al, In vitro fertilization is associated with an increased risk of borderline ovarian tumours, above n 
22, 372. 
24 Ibid 375. Diagnosis was, on average, 8.6 years after completion of IVF treatment. 
25 Ibid 372. 
26 Ibid 372. 
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3 Is the Risk of Harm Different in Commercial Surrogacy? 

As the discussion above reveals, the physical aspects of a surrogate pregnancy are the same as those 

in any other pregnancy. A woman who acts as a surrogate is at no greater risk of suffering physical 

harm related to the pregnancy than a woman having a child of her own. Because the risks of physical 

ham exist irrespective of whether the pregnant woman is acting as a surrogate, it is therefore clear 

that surrogacy creates no additional risk of harm.  It follows then, that commercial surrogacy is 

incapable of creating an increased risk of physical harm to the surrogate.  

Further, the risks associated with IVF and pregnancy apply equally to all women who elect to undergo 

IVF to become pregnant. Therefore, if a woman chooses to undergo IVF for surrogacy, she is not 

placing herself in a position of increased risk of harm than had she chosen to undergo IVF for the 

purposes of having her own child.  

Given that surrogacy creates no additional risk of harm, it follows that a distinction must not be made 

between altruistic and commercial surrogacy in terms of the risk of physical harm to the surrogate.  

B Psychological Harm  

Baker has identified that ‘pregnancy is a culturally value-laden and comprehensive psychological 

condition that may have significant and sometimes unpredictable emotional and attitudinal effects on 

the women experiencing it.’27 These emotional and attitudinal effects to which Baker refers may 

include gestational bonding between the surrogate and foetus; resulting in the possibility of the 

surrogate suffering separation anxiety, remorse or depression when the resulting child is relinquished 

to the intended parents at, or shortly after, birth.  

1 Bonding, Remorse, Regret and Relinquishment 

Bowlby, who is credited with developing Attachment Theory in the 1960s, described bonding as ‘an 

attachment or connection one individual has with another individual’ where the ‘individual will 

 
27 Brenda M Baker, 'A Case for Permitting Altruistic Surrogacy' (1996) 11(2) Hypatia 34, 41. 
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experience discomfort and/or distress when they are separated from the individual with whom they 

have bonded.’ 28  This definition reflects what most mothers naturally feel for their children; an 

emotional link that is usually forged during pregnancy and which continues to strengthen after birth. 

However, despite the propensity of the bonding process to begin whilst a child is in utero, it is also 

recognised that the act of bonding ‘is not a love at first sight event but an attachment process that 

takes on average eighteen months.’29  

While scientific proof of gestational bonding is still relatively scarce, there are a number of arguments 

from psychologists, psychiatrists and developmental biologists who attest that a bond or tie of some 

sort does often develop between the surrogate and the child she is carrying.30  Research has identified 

numerous anecdotal reports of gestational bonding from various cultures and ethnic groups. 31 

Similarly, generally a pregnant woman develops varying degrees of attachment to the foetus whilst in 

utero and this attachment usually extends to the child once born. 32  This is supported through 

increased recognition over the past several decades that the mother-child relationship does in fact 

begin before the birth of the child.33  

It is inevitable then that on some level a pregnant woman must interact with the child she is carrying; 

after all, she and the child share ‘an extremely intimate relationship.’34 As Cranley points out, during 

gestation, there is usually both a physical and a psychological transformation of the woman. 35 

Physically, she is changing as the foetus grows and psychologically she is preparing herself for the 

 
28 Hazel Baslington, 'The Social Organization of Surrogacy: Relinquishing a Baby and the Role of Payment in the 
Psychological Detachment Process' (2002) 7 Journal of Health Psychology 57, 59 citing J. Bowlby, The making 
and breaking of affectional bonds (Tavistock 1979). 
29  Linda Hammer-Burns, 'Parenting after Infertility’ in L. Hammer-Burns and S.C. Covington (ed), Infertility 
Counseling; A Comprehensive Handbook for Clinicians (Parthenon, 2nd ed, 2006), 459, 465. 
30 Rosalie Ber, 'Ethical issues in gestational surrogacy' (2000) 21(2) Theoretical Medicine and Bioethics 153, 158. 
31 Ibid 155. 
32 B A Olga van den Akker, 'Psychosocial aspects of surrogate motherhood' (2007) 13(1) Human Reproduction 
Update 53, 56 citing R. Rubin Maternal Identity and the Maternal Experience (Springer, 1984). 
33 Jeanne L. Alhusen, 'A Literature Update on Maternal-Fetal Attachment' (2008) 37(3) Journal of Obstetric, 
Gynecologic, & Neonatal Nursing 315, 315. 
34 Walter M. Weber, 'The Personhood of Unborn Children: A First Principle in "Surrogate Motherhood" Analysis' 
(1990) 13(1) Harvard Journal of Law and Public Policy 150, 150. 
35 Mecca S. Cranley, 'Development of a Tool for the Measurement of Maternal Attachment During Pregnancy' 
(1981) 30(5) Nursing Research 281, 281. 
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transformation from her independent pre-pregnancy self into her role as a mother.36  However, in 

surrogacy, the surrogate will not be preparing herself for the motherhood role. Rather, she will be 

psychologically preparing herself for the birth and relinquishment of the resulting child to the intended 

parents.  

The surrogate is likely to try to resist any bond developing, knowing that she will not have a continuing 

parental role in the life of the child she is carrying in her womb.37 Whilst the parties to a surrogacy 

agreement may have the best intentions, Cohen recognises that bonding is not at all easy to ignore 

and that ‘[a]lthough the woman agrees through the contract not to develop any attachment to the 

child, it is an agreement that may be impossible for her to fulfil.’38The existence of such contractual 

provisions in surrogacy agreements serves to illustrate that there is a real and recognised risk of a 

surrogate bonding with the foetus she is carrying. After all, irrespective of whether she shares a 

genetic link with the resulting child, the surrogate carries that child inside her body for nine months 

and during this time she cannot but watch it grow and feel it move inside her.   

The words of a Sharda,39 reflect the difficulty of a pregnant woman resisting the natural urge to bond 

with the child she is carrying: ‘It’s hard for me not to be attached. I have felt him growing and moving 

inside me. I have gone through stomach aches, back aches and over five months of loss of appetite!’40 

This close link with between child and surrogate creates the suggestion that a woman who acts as a 

surrogate may suffer psychological harm, specifically at the time of, and in the period after 

relinquishment of the child to the intended parents. In support of the argument against surrogacy in 

general, reference is sometimes made to the difficulty that some surrogates experience when it comes 

 
36 Ibid 281. 
37 Of course, there are many instances where surrogates remain in contact with the intended parents and the 
child, assuming the role of “Aunty”. Notwithstanding this continued involvement in the child’s life the role of 
parents is assumed by the intended parents rather than the surrogate. 
38 Barbara Cohen, 'Surrogate Mothers: Whose Baby Is It?' (1984) 10 American Journal of Law and Medicine 243, 
245. In this article, Cohen discusses some oft-used contractual provisions whereby the surrogate contractually 
agrees not to form a bond with the child she is gestating. 
39  A gestational surrogate in India. 
40 Amrita Pande, ''It may be her eggs but it's my blood': Surrogates and Everyday Forms of Kinship in India' (2009) 
32(4) Qualitative Sociology 379, 384. 



176 
 

to relinquishing the child.41 But, it should be noted that these references are infrequent and made in 

relation to high-profile cases of traditional surrogacy such as Baby M or Re Evelyn.42  

It has been noted that there is a very low incidence of postnatal depression recorded with IVF 

(gestational) surrogates.43 The research identifies this particular finding as significant and the results 

of the relevant study overall ‘provide general reassurance regarding … outcomes to patients who 

pursue IVF-surrogacy.’44 

Despite the natural tendency for a woman to form a bond with the child she is carrying, it is clear 

however that not all surrogates do form this bond.45  Ciccarelli identified that many surrogates actually 

felt that they had bonded with the intended parents, rather than the resulting child.46 Indeed, when 

the gestational surrogates in Ciccarelli’s study were queried as to whether they had bonded with the 

child, all of them responded that they had not, even though a few admitted that they had had the 

urge to bond but had refrained from acting on that urge.47  

Ciccarelli’s 1997 post-birth study of both traditional and gestational surrogates provides an insightful 

glimpse into the minds of these women even if, due to the relative rarity of surrogacy at that time, 

there were only a small number of surrogates available to participate. Ciccarelli’s research reveals that 

of the 14 surrogates surveyed, 11 did not feel that they had bonded with the child in utero. Feedback 

from these 11 surrogates revealed comments such as: ‘I had it in my mind from the beginning that it 

was not my child, I didn’t feel bonded’ and ‘I almost felt guilty for not feeling bad about giving up the 

baby.’48  In the same vein, Baslington’s research on commercial surrogacy and the psychological 

 
41 See eg, Southern Cross Bioethics Institute, Submission No 14 to Legislative Council of New South Wales, Inquiry 
into Legislation on Altruistic Surrogacy in NSW, 26 September 2008, 7.  
42 In Re Baby M, 525 A.2d 1128 (N.J. Super Ct Ch Div, 1987); Re Evelyn (1998) 23 Fam LR 53. 
43  Judy Parkinson et al, 'Perinatal Outcome after In-Vitro Fertilization-Surrogacy' (1998) 14(3) Human 
Reproduction 671, 675. 
44 Ibid. 
45 See, Janice C. Ciccarelli, The Surrogate Mother: A Post-Birth Follow-Up Study (PhD Thesis, California School of 
Professional Psychology, 1997) 56. 
46 Ibid 55. 
47 Ibid 56. 
48 Ibid 56. 
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detachment process that surrogates undertake revealed that, rather than bond with the child she was 

carrying, one surrogate suffered severe anxiety before the birth because she feared the prospect that 

she may have to keep the baby (if, for some reason, the intended parents changed their minds).49 

Van den Akker’s study of intended mothers’ and traditional and gestational surrogates’ attitudes 

towards the surrogate pregnancy and baby revealed that the surrogates, by resisting the urge to form 

an attachment with the foetus during pregnancy, were ‘developing constructive coping mechanisms 

towards the baby following delivery, thereby minimising any potential feelings of loss at 

relinquishment.’ 50  The surrogates surveyed throughout the first, second and third trimesters of 

pregnancy consistently displayed middle range scores in relation to their attitude toward the 

pregnancy.51 This, van den Akker identifies, is likely to reflect the surrogates’ ‘continued attempts to 

dissociate meaning to the pregnancy in an attempt to remain detached from it.’52 Ultimately, van den 

Akker concluded that the surrogates’ detachment from the pregnancy, the foetus itself and, from the 

resulting child after birth is ‘reassuring and suggests their psychological state does not pose an 

increased risk of peri-natal or surrogate arrangement complications.’53  

Further research indicates that this appears to be the case irrespective of whether the surrogate was 

genetically related to the child.54 Jadva et al notes that there ‘has been considerable unease regarding 

the potentially adverse effects of surrogacy for surrogate mothers.’ 55  That study researched the 

experiences of 34 surrogates from the UK, all of whom had given birth approximately one year prior 

to being interviewed. The research revealed that long-term none of the surrogates had experienced 

 
49 Baslington, above n 8, 66. 
50 Olga van den Akker, 'Psychological trait and state characteristics, social support and attitudes to the surrogate 
pregnancy and baby' (2007) 22(8) (August 1, 2007) Human Reproduction 2287, 2293 (‘Psychological trait and 
state characteristics’). 
51 A middle range score indicates that the surrogates reported neither overly positive nor negative feelings about 
the pregnancy. 
52 van den Akker, above n 50, 2293. 
53 Ibid 2294. 
54 Olga B A van den Akker, 'Genetic and gestational surrogate mothers' experience of surrogacy' (2003) 21(2) 
Journal of Reproductive and Infant Psychology 145, 154 (‘Genetic and gestational surrogate experience’). 
55 Vasanti Jadva et al, 'Surrogacy: The Experiences of Surrogate Mothers' (2003) 18(10) Human Reproduction 
2196, 2196. 
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any doubts, remorse or psychological difficulties in relinquishing the resulting child to the intended 

parents.  

Whilst some of the surrogates reported experiencing some level of psychological difficulty in the 

weeks and months following the birth and relinquishment of the resulting child, after a year had 

passed 94 per cent of the study group reported no ongoing psychological difficulties.56 It was also 

revealed that the surrogates who were known to the intended parents were more likely to suffer some 

psychological difficulties than those who were not but further testing of the entire study group 

revealed that none of the surrogates scored above the relevant cut-off indicator for clinical 

depression.57   

It is likely that the surrogates who were known to the intended parents experienced greater difficulties 

than those who were not given the connection that existed between the parties before the surrogacy 

agreement and which likely continued after the birth and relinquishment of the resulting child. In 

those instances, the chances of the surrogate being involved in the life of the resulting child may be 

higher than where the surrogate was not previously known to the intended parents.  

None of the surrogates surveyed experienced any doubts about relinquishing the resulting child to the 

intended parents and whilst the results of the study showed that some surrogates experienced some 

difficulties immediately following relinquishment, ‘these were not severe, tended to be short-lived, 

and to dissipate with time.’58 The surrogates involved in the study reported positive outcomes and as 

generally experiencing a feeling of self-worth.59 Overall, the research revealed that ‘surrogacy has 

generally been a positive experience’ and fails to ‘lend support to claims regarding the potentially 

negative outcomes of surrogacy for surrogate mothers.’60 There was no evidence supporting the 

previously mentioned considerable unease regarding the risk of psychological harm to surrogates. 

 
56 Ibid 2200. 
57 Ibid 2200-1. 
58 Ibid 2203. 
59 Ibid 2204. 
60 Ibid 2203. 
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Similar research of surrogates mentions that one of the primary motivations for many surrogates is to 

re-live the experience of being pregnant but without the responsibility of raising another child.61 In 

Ciccarelli’s study, the surrogates were asked whether they perceived the surrogacy experience as 

being enriching. Their responses were overwhelmingly positive. Many surrogates reported that they 

felt as if they had ‘accomplished something of extreme importance’ with more than 50 per cent feeling 

a sense of pride in their actions.62 Further, when surveyed regarding any negative aspects of the 

surrogacy experience, none of the surrogates considered the experience of acting as a surrogate to be 

psychologically damaging to themselves.63   

Women who choose to become surrogates often enjoy the experience of pregnancy and feel 

empowered by their roles as surrogates, welcoming rather than regretting the decision to gestate a 

child that they have no intention of mothering.64 It was noted that surrogates are often motivated by 

altruism citing a desire ‘to do something remarkable and unique’ and whilst the financial aspect of 

surrogacy is a consideration, it is not their primary motivation for becoming a commercial surrogate.65 

Van den Akker’s research supports this finding, clearly revealing through the following comments that 

altruism is the primary motivating factor for women who choose to become surrogates: 

 Because all I ever wanted was to have kids and it must be terrible to be told you can’t have 

them. (Gestational surrogate) 

 To help give someone else the same joy that I had with my children. My children are the most 

important thing in the world to me, it is a love that cannot be imagined. (Genetic surrogate) 

 
61 Ciccarelli, above n 45, 12 referring to Hilary Hanafin, The Surrogate Mother: An Exploratory Study (Unpublished 
doctoral dissertation, California School of Professional Psychology, 1994); Brenda M Baker, 'A Case for Permitting 
Altruistic Surrogacy' (1996) 11(2) Hypatia 34, 39. See also Eric Blyth, '"I wanted to be interesting. I wanted to be 
able to say 'I've done something interesting with my life'": interviews with surrogate mothers in Britain' (1994) 
12(3) Journal of Reproductive and Infant Psychology 189. 
62 Ciccarelli, above n 45, 45-6. 
63 Ibid 47. 
64 Brenda M Baker, 'A Case for Permitting Altruistic Surrogacy' (1996) 11(2) Hypatia 34, 39. 
65 Ciccarelli, above n 45, 12 referring to Hanafin, above n 61. 



180 
 

 I find pregnancy and birth easy, like to help someone, actually like being pregnant, although 

don’t want any more of my own children. (Genetic surrogate)66 

Ultimately, in addressing the issue of whether surrogacy is likely to cause the surrogates to suffer 

psychological harm van den Akker determined that both the traditional and gestational commercial 

surrogates she studied ‘showed no evidence of psychopathology, and did not appear to be involved 

in the agreement purely for financial gain. Rather, the close contact and development of new 

friendships and increased self-esteem were emphasized.’67 The surrogates were ‘generally interested 

in their ability to be involved with intended couples, to be able to give them a child, and so feel valued 

and worthwhile.’68   

2 Is the Risk of Harm Different in Commercial Surrogacy? 

As the literature discussed above illustrates, whilst it may be natural for a woman to feel the urge to 

bond with the foetus she is carrying, surrogates usually disassociate themselves from the pregnancy 

and resulting child, thereby minimising the likelihood of them suffering long-lasting psychological 

harm. Despite concerns that surrogates may suffer ongoing psychological harm as a result of 

relinquishing the resulting child, the literature reveals few incidences of such harm manifesting.   There 

are some reported instances where surrogates have refused to relinquish the resulting child, but this 

generally occurs in traditional rather than gestational surrogacy.  

The literature refers to the likelihood of psychological harm to the surrogate occurring in the 

traditional and gestational surrogacy contexts; but the question of whether psychological harm is 

more likely to occur in a commercial rather than an altruistic surrogacy agreement does not appear to 

have been something that the researchers thought relevant to explore, perhaps because of the fact 

that the process of surrogacy is the same irrespective of whether the surrogate is paid or not.  

 
66 van den Akker, Genetic and gestational surrogate experience, above n 54, 149-50. 
67 Ibid 159. 
68 Ibid 159. 
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None of the available literature points to any differentiation between altruistic and commercial 

surrogacy in terms of the risk of the surrogate suffering psychological harm and it is unlikely that that 

risk is different in the commercial surrogacy context. As such, the risk of the surrogate suffering 

psychological harm cannot be identified as being unique to the practice of commercial surrogacy and 

will not be included in the harm analysis undertaken in Chapter Five.  

C Exploitation  

‘Why am I exploited if I am paid, but not if I am not paid?’69 

Wertheimer notes that ‘the concept of exploitation is typically invoked without much analysis or 

argument, as if its meaning and moral force were self-evident. They are not.’70 Exploitation is said to 

occur when a person engages in wrongful behaviour that violates ‘the moral norm of protecting the 

vulnerable.’71 It can occur in many environments and under many guises but exploitation typically 

occurs when ‘one party to an exchange takes advantage of the other’s vulnerability.’72  

In the context of surrogacy in general, some have long supported the view that a woman should be 

free to exercise autonomy over her body,73 but others argue that surrogacy leads to the exploitation 

of women; reducing them to little more than commodities in the ‘reproductive marketplace.’74 This 

latter perception of surrogacy is founded on the belief in the patriarchal objectification of women’s 

procreative endeavours. It is seen that their labour is devalued, and they are especially vulnerable to 

financial exploitation.  

 
69 Lori B Andrews, Between Strangers: Surrogate Mothers, Expectant Fathers, and Brave New Babies (Harper & 
Row, 1989) 259. 
70  Alan Wertheimer, Stanford Encyclopaedia of Philosophy, Exploitation (20 December 2001) 
<https://stanford.library.sydney.edu.au/archives/sum2010/entries/exploitation/>.  
71 Robert E. Goodin, Reasons for Welfare: The Political Theory of the Welfare State (Princeton University Press, 
1988), 147. 
72 Vida Panitch, 'Global Surrogacy: Exploitation to Empowerment' (2013) 9(3) Journal of Global Ethics 329, 331. 
73 See, eg, Cecile Fabre, Whose Body is it Anyway? Justice and the Integrity of the Person (Oxford University Press 
Inc, 2006) 192.  
74 See, eg, Carmel Shalev, Birth Power (Yale University Press, 1989) 149. 
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Andrea Dworkin described the social control of women in a patriarchal society as falling under one 

of two models: the brothel model or the farming model.75 Under the brothel model, women are 

subjugated to the whim of men: they are used as little more than prostitutes to satisfy sexual desire. 

This model portrays women as the subjects of longstanding victimisation and exploitation. The other 

model, the farming model, portrays the role of women as mothers; but still they are seen as little 

more than breeders of the next generation.  

Difficulties arise though when the breeder cannot breed. Then, it becomes necessary to seek the 

assistance of another to achieve the goal of parenthood; and so it is in the context of the brothel 

model that Dworkin places surrogacy, arguing that it amounts to little more than a new form of 

prostitution, overriding or manipulating the surrogate’s free will and thereby perpetuating the 

exploitation of the vulnerable.76  

In a similar vein, Narayan contends that commercial surrogacy, specifically, involves ‘the economic 

and gender-role exploitation of women.’77 Economic exploitation occurs because surrogates are 

typically paid an amount that is significantly lower than the acceptable minimum wage whereas 

gender-role exploitation transpires because surrogates often report being motivated by certain 

‘aspects of femininity that glorify motherhood and portray women as loving, nurturing, and self-

sacrificing.’78 In this respect, there is concern that ‘while surrogacy opens a window of opportunity 

to many childless couples it is also open to abuse’ through the exploitation of surrogates (whether 

intentional or inadvertent).79  

 
75 Andrea Dworkin, Right-wing women: the politics of domesticated females (Women's Press, 1983) 174. 
76 Ibid 182. 
77 Uma Narayan, 'Family Ties: Rethinking Parental Claims in the Light of Surrogacy and Custody' in Uma Narayan 
and Julia J. Bartkowiak (eds), Having and Raising Children (Pennsylvania State University Press, 1999) 69-70. 
78 Ibid. 
79 Tim Appleton, 'Surrogacy' (2001) 11(4) Current Obstetrics & Gynaecology 256, 256. 
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1 Exploitation: An Indiscriminate Harm? 

The literature on commercial surrogacy is littered with references to the risk of surrogates being 

financially or economically exploited but surrogacy in general also poses a risk of emotional 

exploitation.80 Despite this potential for economic exploitation, the risk of harm through exploitation 

does not exist exclusively in the realm of commercial surrogacy transactions. The concern regarding 

exploitation in surrogacy has generally been limited to the practice in its commercial context but this 

concern is equally applicable in an altruistic setting,81 and  

simply because an arrangement is commercial, it doesn't mean it's exploitation … and just 

because an arrangement isn't commercial doesn't mean somebody isn't being exploited. You 

can imagine the pressure in families if one person cannot have a child. There is pressure from 

daughters on their mothers and between sisters. I'm not sure that simply because we call it 

altruistic surrogacy means … there is no exploitation.82 

The 1993 Canadian Royal Commission Report on New Reproductive Technologies recognised that 

altruistic surrogacy presents ‘the potential for coercion in the form of family pressure to participate.’83 

It could even be argued that the potential for exploitation to occur may be higher in altruistic than in 

commercial surrogacy due to the personal relationship that already exists between an altruistic 

surrogate and at least one of the intended parents.  There are several reported incidences of women 

bearing children for friends and family members: some mothers have even acted as surrogates for 

their infertile children.84 Women in emotionally vulnerable positions or those who are members of 

 
80  See, eg, Lindy Willmott, 'Surrogacy: ART’s Forgotten Child' (2006) 29(2) UNSW Law Journal 227; Anita 
Stuhmcke, 'For Love or Money: The Legal Regulation of Surrogate Motherhood' (1996) 3(1) eLaw Journal: 
Murdoch University Electronic Journal of Law <http://www.murdoch.edu.au/elaw/issues/v3n1/stuhmck1.html>; 
Anna Krohn, 'Surrogacy Arrangements: What Happened to Uniform Policy?' (1996) 8(4) Bioethics Research Notes 
1; Jenni Millbank, 'Rethinking "Commercial" Surrogacy in Australia' (2015) 12(3) Journal of Bioethical Inquiry 477. 
81 Rakhi Ruparelia, 'Giving Away The "Gift of Life": Surrogacy and the Canadian Assisted Human Reproduction 
Act' (2007) 23(1) Canadian Journal of Family Law 11, 12-13. 
82 Caroline Overington and Michael Pelly, 'When mum is nana', The Australian (Sydney), 12 August 2009, 11 
quoting Anita Stuhmcke. 
83 Canada, Royal Commission on New Reproductive Technologies, Final Report (1993) 689. 
84 See, eg, Elizabeth Pyton, 'Is Surrogate Motherhood Moral?' (2001) 61(5) The Humanist 20; Linda Kirkman, 
'Surrogacy and How We Got It Right', The Age (Melbourne), 12 July 1993; Jo Knowsley, My mother gave birth 
to my twins (18 February 2004) 
<http://www.intendedparents.com/News/My_mother_gave_birth_to_my_twins.htm>; Debra Killalea, Born 
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hierarchical families may be emotionally exploited and indeed the ‘potential for exploitation and 

coercion may be even greater in the family context.’85   

The story of Vidhya Valand reveals how easily emotional or psychological exploitation can occur in an 

altruistic familial setting.86 Mrs Valand, from India, was reluctant to act as a surrogate for her infertile 

daughter (for several reasons) but in 2003 she was encouraged by her husband and other family 

members to do so. Being a Hindu, she was concerned that acting as a surrogate was against her 

religious beliefs and she ‘could not risk the stigma of being seen to be a surrogate mother’ in her ‘very 

religious community’ as it may affect the prospects of finding arranged marriages for her two other 

daughters.87 When she finally agreed to act as her daughter’s surrogate, Mrs Valand did not want to 

disclose her actions to members of her community so after being implanted with embryos created 

from her daughter and son-in-law’s genetic material, she and her husband moved away from their 

family home for the duration of the pregnancy.  

Mrs Valand made her reluctance quite clear from the outset saying ‘I thought it was crazy’ but she was 

eventually convinced by family members (including her son-in-law’s father) to act as a surrogate for 

her daughter.88 While Mrs Valand’s actions were ultimately lauded as being ‘an act of remarkable 

altruism’ and a supreme sacrifice, her hesitation at acting as a surrogate, the pressure placed upon 

her by her family to act as a surrogate, and the steps that she and her husband had to take to protect 

 
without a uterus, new mum Amy Day reveals how her sister gave birth to her biological child (26 June 2014) 
<http://www.news.com.au/lifestyle/parenting/born-without-a-uterus-new-mum-amy-day-reveals-how-her-
sister-gave-birth-to-her-biological-child/story-fnet08ck-1226967594966>; Antony Blackburn-Starza, 'Man who 
used his own mother as surrogate adopts child' (2015) 793 BioNews  
<http://www.bionews.org.uk/page_504065.asp> 
85 Ruparelia, above n 81, 13. 
86 See, eg, Radha Sharma, 'Now, grandma to the rescue of childless couples', The Times of India (Ahmedabad), 5 
June 2005 <http://articles.timesofindia.indiatimes.com/2005-06-05/ahmedabad/27858988_1_surrogate-
mothers-childless-couples-surrogacy>; ABC News, Mother Carries Her Daughter’s Twins But Will She Baby-sit? 
(2003) Intendedparents.com 
<http://intendedparents.com/News/Mother_Carries_Her_Daughter's_Twins.html>; ABC News, Surrogate 
Mother, 61, Gives Birth to Her Grandson (2012) ABC News 
<http://abcnews.go.com/blogs/health/2012/09/04/surrogate-mother-61-gives-birth-to-her-grandson/>. 
87  Jo Knowsley, My mother gave birth to my twins (2004) Intendedparents.com 
<http://www.intendedparents.com/News/My_mother_gave_birth_to_my_twins.htm>. Mrs Valand is Hindu 
and was worried that the practice was against those beliefs.  
88 Ibid. 
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their standing in the community highlights the reality that exploitation can occur just as easily in an 

altruistic, as well as a commercial, surrogacy setting.89 

In the commercial surrogacy context, Anderson sees the transaction as demeaning and exploitative of 

the surrogate; where the intended parents use her as nothing more than a means to an end without 

concern for, attention to, or even awareness of her interests or welfare. Anderson describes 

commercial surrogacy as commodifying the explicitly female capacity to birth children by 

replacing the parental norms which usually govern the practice of gestating children with the 

economic norms which govern ordinary production processes. The application of commercial 

norms to women’s labor [sic] reduces the surrogate mothers from persons worthy of respect 

and consideration to objects of mere use.90  

The economic norms to which Anderson refers appear to portray commercial surrogates as mere 

commodities in a marketplace; used by the intended parents to satisfy their own interests, without 

any consideration of the interests of the surrogates themselves.  In response however, it could be 

inferred that social norms also expect people to treat one another in a manner consistent with 

respecting their interests and autonomy, free from manipulation and coercion, and these norms 

should be applied to safeguard against the potential for exploitation in any type of surrogacy 

arrangement. It is not only the practice of surrogacy that raises concerns regarding exploitation. There 

is a significant body of literature that discusses exploitation in the context of prostitution. Additionally, 

researchers have explored the risk of exploitation occurring in other biomedical practices including 

egg donation (sometimes called egg sharing). Parallels can be drawn between surrogacy and egg 

donation because both practices have been criticised as exploiting women and commodifying their 

bodies. Having regard to this, the results of a 2012 study of the Newcastle Egg Sharing for Research 

Scheme in the UK in 2005-2007 are discussed below.  

 
89  BBC News, Twins for surrogate grandmother (2004) BBC News 
<http://news.bbc.co.uk/2/hi/health/3441939.stm>. 
90 Elizabeth S. Anderson, 'Is Women's Labor a Commodity?' (1990) 19(1) Philosophy & Public Affairs 71, 80. 
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The scheme asked women who were undergoing IVF and who were predicted to produce at least 12 

eggs to donate two of those eggs for SCNT research.91 The scheme initially found that women were 

unwilling to provide their eggs until they could be certain that those eggs would not be useful in their 

own pregnancy attempts. This reluctance was evident even though it could be determined that, 

statistically, donation of two eggs out of 12 or more would not impact negatively on their chances of 

pregnancy. The researchers found that this reluctance  

indicates three important points: firstly, they judge the value of eggs and embryos in terms of their 

usefulness in producing a baby rather than giving them any inherent moral status; secondly, women 

can exercise autonomy and resist helping research, if they deem it to be against their interests; and 

thirdly, that an understanding of what lies behind decisions to provide tissue for research benefits 

greatly from gaining the perspectives of those asked to provide that tissue.92  

The number of eggs received by the scheme without incentive to donate was insufficient for the 

research required so approval for a licence was sought from the HFEA for the scheme to discount the 

IVF treatments of women willing to supply half their eggs at the time of egg retrieval. Strict conditions 

were placed on the scheme’s licence approval including the ability of the women to change their minds 

at any time up to egg retrieval (but they would then forfeit their discount), women could not be asked 

to donate to the scheme: they must volunteer to donate their eggs, the women must be under 35 and 

have had IVF previously (to indicate the likely number of eggs produced by the cycle). Donation would 

only occur if six or more eggs were produced and the eggs would then be separated one-by-one as 

they were retrieved with no regard to quality. If the woman only produced five eggs, then donation 

would not occur, and she would still receive the IVF discount. Additionally, the women must be 

 
91 Somatic cell nuclear transfer. This is also known as therapeutic cloning and involves removing the nucleus 
from an egg, replacing it with the nucleus of a non-reproductive cell (a somatic cell) and then stimulating the 
development of an embryo from the egg, from which stem cell lines can be developed. 
92  Erica Haimes, Ken Taylor and Ilke Turkmendag, 'Eggs, Ethics and Exploitation? Investigating Women's 
Experiences of an Egg Sharing Scheme' (2012) 34(8) Sociology of Health and Illness 1199, 1201. 
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provided with information about the scheme and an independent research nurse must conduct the 

process of the women’s consent to participate in the scheme.93  

Despite these conditions, there were concerns that the women involved in the scheme were being 

exploited, their eggs were being commodified and that their ability to give proper consent was 

impaired. Whilst acknowledging the validity of each of these concerns, the researchers elected to 

focus on the question of exploitation which they identified was ‘a concept central to many sociological 

and ethical discussions.’94 They noted that the scheme attracted criticism with some alleging that the 

‘women are being ‘paid to share’ and that the reduction in fees constitutes an inducement, exploiting 

the vulnerable, desperate and poor and compromising the patient’s capacity to give her informed 

consent.’95 The researchers’ discussion of the literature that examines exploitation in the context of 

egg donation lends support to the conclusion reached above that egg donation and surrogacy are 

similar because 

exploitation is seen to lie, variously, in the actual or possible economic position of providers, the likely 

vulnerability of providers, payments or lack of payments, the lack of regulation; inappropriate regulation, 

the interface between fertility clinics and stem cell scientists, the economic inequality between providers 

and users of eggs, within and between countries and hemispheres and the failure to acknowledge women’s 

reproductive labour in producing eggs.96 

As part of the study, scheme participants were interviewed regarding their views of exploitation and 

the scheme itself. They acknowledged that there was some scope for exploitation to occur, caused by 

their vulnerability, given that they were already battling with the stresses of infertility. To ascertain 

what they thought the likely risk was of them being exploited, participants were asked to look at 

exploitation through a comparative lens. They were asked to compare the egg donation with other 

situations that could be more clearly exploitative (such as the financial exploitation of infertile couples 

 
93 Ibid. 
94 Ibid 1200. 
95 Ibid 1202. 
96 Ibid 1202. 
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by private fertility clinics that give false hope by encouraging repeated IVF cycles).97 The results from 

these interviews revealed a clear majority opinion of participants which rejected any allegations of 

exploitation.  

The participants’ views underpinning this majority opinion rested, amongst other things relevant to 

the operation of the NHS in the UK, on autonomy and altruism. In terms of autonomy, one participant 

commented that ‘[i]f somebody felt strongly against it they wouldn’t do it, it’s not like somebody’s got 

their arm twisted up their back, forcing them into it, it’s their decision … we phoned the hospital. It’s 

our decision.’98 Another participant recognised the altruistic aspect of egg donation, describing it as a 

‘win-win’ situation, commenting that ‘[i]f you’re lucky enough to produce enough eggs and it allows 

you to have your treatment, but it also helps the other side, I just think it’s a win-win.’99 Yet another 

participant reflected that altruism was her principal motivation for participating in the scheme, 

commenting that she would have participated anyway, even without any financial element.100   

These findings clearly revealed that the women participating in the scheme were not concerned about 

the possibility of being exploited. Whilst the participants did acknowledge that there was a potential 

for exploitation to occur, their overwhelming opinion was that any allegations that the scheme may 

exploit vulnerable infertile women were unfounded. The researchers found that participants ‘did not 

enter the NESR naively but with a sense of what they regarded as acceptable and unacceptable.’ Finally, 

to address the literature which alleges that exploitation impedes the ability to provide informed 

consent, the interviews with participants revealed that they had a strong sense of autonomy and 

control over their decision-making capabilities.101 

 
97 Ibid 1203-5. 
98 Ibid 1205-6 quoting a comment of participant M04 from her interview at pp 641-66. 
99 Ibid 1207 quoting a comment of participant M19 from her interview at pp 717-28. 
100 Ibid 1208.  
101 Ibid 1210. 
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2 Wrongful v Mutually Beneficial Exploitation 

As the discussion below will reveal, not all forms of exploitation are harmful and therefore 

exploitation is not necessarily a form of harm. Rather it is something that has the potential to be 

harmful.  In order for exploitation to be harmful in the sense defined in Chapter Three, it must result 

in a wrongful setback of a person’s (or society’s) welfare interests. There are cases where certain 

conduct might on the face of it be considered exploitative, but which have a net result of benefitting 

the affected person. In these cases, the conduct would not be considered harmful in the relevant 

sense because the welfare interests of the affected person are not wrongfully set back. Indeed, it 

may be that the interests of the affected person are actually improved rather than being set back at 

all.   

The differing viewpoints discussed in the previous section highlight the difficulties encountered when 

trying to identify when a surrogate is likely to be at risk of suffering harm through exploitation. Wolff’s 

discussion of exploitation highlights the complexity of ascertaining at what point a person is exploited 

and, while retaining a link between exploitation and harm, he introduces an additional dimension to 

the argument. His exploitation test is somewhat similar to Holtug’s counterfactual baseline approach 

(discussed in Chapter Three) which states that a person is harmed if they are worse off as a result of 

particular conduct than they would have been but for that conduct occurring.102  

In Wolff’s interpretation of exploitation, where the actions of A appear prima facie to exploit B, if B is 

no worse off than he or she would have been but for the actions of A, then it cannot be assumed that 

B has been wrongfully exploited.103 He argues that ‘while exploitation involves making someone worse 

off, it cannot be defined in terms of making someone worse off than they would have been without 

the exploitative arrangement.’104 Hill agrees, finding that ‘exploitation is a psychological, rather than 

a social or an economic, concept’ and that for an offer to be exploitative, ‘it must serve to create or to 

 
102 Nils Holtug, 'The Harm Principle' (2002) 5 Ethical Theory and Moral Practice 357, 359. 
103 Jonathan Wolff, 'Marx and Exploitation' (1999) 3(2) Journal of Ethics 105, 113. 
104 Ibid (emphasis added).  



190 
 

take advantage of some recognised psychological vulnerability which, in turn, disturbs the offeree’s 

ability to reason effectively.’105 If the offeree suffers no adverse effect on his or her capacity to reason 

then ‘no offer can reasonably be deemed “exploitative”.’106 

Belliotti adds another dimension to the exploitation debate by requiring that the issue of consent be 

considered because it has the potential to impact significantly on the quality of the relationship 

between the exploiter and the exploited.107  Applying Beliotti’s  interpretation, a person would not be 

wrongfully exploited if they consent to provide their own resources or labour to a person or 

organisation, without the expectation of any benefit in return. Such is the nature of many charitable 

organisations which, to survive, rely on the voluntary sacrifice and goodwill of others.  

Wertheimer echoes Belliotti’s theory regarding exploitation and consent; distinguishing harmful non-

consensual (i.e. wrongful) exploitation from mutually advantageous consensual exploitation and, non-

consensual from consensual exploitation.108 He proposes that most cases of harmful exploitation 

occur when consent is absent.  Conversely, voluntary, informed, competent and rational consent 

generally results in mutually advantageous exploitation that is not really exploitation at all. Applying 

this reasoning, it can be established that consent is fundamental in distinguishing between situations 

in which a person is being wrongfully exploited and when they have actively decided to participate in 

an act of self-sacrifice to provide a mutually advantageous benefit to themselves and to others. 

Ultimately though, there is always the potential for exploitation to occur in any contractual or familial 

relationship because ‘the presence or absence of valid consent is what distinguishes exploitation from 

gifts.’109 Exploitation could occur in any surrogacy arrangement. The intended parents are effectively 

using the surrogate’s gestational services for their benefit. However, if the surrogate voluntarily gives 

 
105 John Lawrence Hill, 'Exploitation' (1994) 79(3) Cornell Law Review 631, 637. 
106 Ibid. 
107  Raymond A. Belliotti, 'Marxism, Feminism, and Surrogate Motherhood' (1988) 14(3) Social Theory and 
Practice 389, 396. 
108 Alan Wertheimer, 'Exploitation in Health Care' in Richard E. Ashcroft, Angus Dawson, Heather Draper and 
John R. McMillan, (eds), Principles of Health Care Ethics (John Wiley & Sons, 2007) 248-9. 
109 Stephen Wilkinson, Bodies for Sale, ethics and exploitation in the human body trade (Routledge, 2003) 79. 
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her informed consent to the use of her gestational services by the intended parents, then the 

surrogate is not necessarily being exploited; she is exercising her liberty by choosing to allow the 

intended parents to use her for their benefit. The surrogate’s choice may or may not be in her best 

interests but if her consent is informed and given voluntarily then she is not being wrongfully exploited 

by the intended parents.  

Some have argued that commercial surrogates cannot give proper consent because the ‘economic 

pressure undermines any notion of true consent.’ 110  However Cicarelli believes that commercial 

surrogacy is not necessarily exploitative of surrogates.111 Her research of surrogates revealed that ‘far 

from feeling exploited, nearly all the women … do not regret their decision to be a surrogate mother, 

and view the experience as very beneficial for themselves and their loved ones.’112 Similarly, Ragoné’s 

research reveals that even though commercial surrogates sometimes have a lower educational level 

and come from a lower socio-economic class than the intended parents with whom they contract, 

rather than feeling exploited, the surrogates believe that they have been given the opportunity to 

make an informed and voluntary choice to act as a surrogate.113  Given the evidence available, it can 

be concluded that surrogates are capable of being sufficiently competent to consent to enter into 

surrogacy agreements and ‘there is no justification to restrict her autonomy and prevent her from 

taking responsibility for her personal actions and life-choices.’114 

Supporting the theory that consent is an integral part of ascertaining whether wrongful exploitation 

is occurring, the majority in Coppage v Kansas held that:115 

 
110 John Pascoe, 'Sleepwalking Through The Minefield: Legal and Ethical Issues in Surrogacy' (2018) 30 Singapore 
Academy of Law Journal 455, 462. 
111 Ciccarelli, above n 45 67. 
112 Ciccarelli, above n 45, 67. 
113 Helena Ragoné, Surrogate Motherhood: Conception in the Heart (Westview Press, 1994) 54. 
114  Jeremy Feiglin and Julian Savulescu, 'A New Ethical Model of Commercial Surrogacy Arrangements for 
Australia' (2018) 25(4) Journal of Law and Medicine 919, 921. 
115 236 U.S. 1 (1915) (‘Coppage’). 
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[t]he right of a person to sell his labour upon such terms as he deems proper is, in its essence, the 

same as the right of the purchaser of labour to prescribe the conditions upon which he will accept 

such labour from the person offering to sell it.116 

Whilst financial gain was acknowledged as a motivating factor for all, Blyth’s research of 19 British 

surrogates revealed that it was impossible for most of those women to separate their financial reasons 

from their altruistic ones.117  Blyth’s research also discovered no evidence of coercion amongst the 

surrogates. The idea of becoming a surrogate had ‘started with the women themselves’ and (contrary 

to public perception) it was actually the surrogate who chose the intended parents that she wished to 

make contact with, rather than the intended parents sourcing the surrogate.118  

From the discussion above it is possible to argue that a woman, who enters an agreement to act as a 

surrogate (whether for payment or not), is not exploited if her consent to the agreement was both 

informed and given voluntarily.   When it was argued in Johnson v Calvert that gestational surrogacy 

agreements were exploitative of women, especially those of lower economic status, the Court 

disagreed, stating that: 

[t]he argument that a woman cannot knowingly and intelligently agree to gestate and deliver 

a baby for intending parents carries overtones of the reasoning that for centuries prevented 

women from attaining equal economic rights and professional status under the law.   To 

resurrect this view is … to foreclose a personal and economic choice on the part of the 

surrogate mother.119  

Ultimately, specific conduct should be carefully examined in order to determine its cumulative effect 

on the parties involved. Wrongful exploitation harms the exploited, providing a sole benefit to the 

exploiter and leaving the exploited worse off than before the exploitation (as contemplated by 

 
116 Ibid 11. 
117 Blyth, above n 61, 196. 
118 Ibid 192. 
119 Johnson v Calvert 5 Cal.4th 84, 97 (Cal, 1993). 
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Holtug’s counterfactual baseline approach and the harm threshold established in Chapter Three).120 

Conversely, beneficial exploitation, while harming the exploited to some extent, nonetheless provides 

some benefit to the exploited that places them in a net overall better position than before the 

exploitative conduct.121   

Wertheimer opines that the expectation of achieving an overall positive effect for the person may 

outweigh the negative effect of the alleged exploitation. In the context of commercial surrogacy, he 

states that: 

[i]f a woman can expect, ex ante, to benefit from being a surrogate mother and then even if B is 

harmed in a particular case, all things considered, I would regard it as a mutually advantageous 

transaction.122 

3 Is the Risk of Harm Different in Commercial Surrogacy? 

As the discussion so far has demonstrated, exploitation can occur in many guises, but it is not always 

something that is inherently harmful. Exploitation is something that has the potential to be harmful 

and the most common forms of exploitation in the surrogacy context are financial and emotional and, 

as the discussion above reveals, the risk of harm through exploitation is present in all surrogacy 

agreements because it has the capacity to leave the surrogate in a worse position than she would have 

been had she not acted as a surrogate.  

Yet as mentioned above, despite this risk of harm existing, surrogacy is not always exploitative.  

Consent lies at the heart of determining whether a particular surrogacy agreement is wrongfully or 

mutually beneficially exploitative. A surrogate’s informed consent, freely given, will have the effect of 

negating any risk of harm, irrespective of whether the agreement is altruistic or commercial in nature.  

Given the literature discussing exploitation in the surrogacy context, it is clear that Informed consent 

 
120 For example, a father who keeps his child from attending school so that he can use the child as a source of 
unpaid labour. 
121 For example, a father who uses his child after school and on weekends as a source of labour but who pays 
the child for that labour. 
122 Wertheimer, above n 108 250. 
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is essential to prevent surrogates from being wrongfully (and thereby harmfully) exploited. Whilst 

some may question a surrogate’s ability to provide informed consent (given that she cannot truly know 

before entering into the surrogacy agreement how her actions will affect her long-term), ‘depriving a 

woman of the choice to be a surrogate mother infringes her self-determination, and surrogacy 

arrangements often empower rather than exploit the surrogate mother.’123  

Unlike financial exploitation which may actually be mutually beneficial, emotional exploitation is 

harmful and it can occur in both altruistic and commercial surrogacy agreements. The Victorian Law 

Reform Commission identified that possibly the most difficult issue surrounding surrogacy is ‘the 

potential for exploitation and coercion of the woman who is to give birth, a potential that exists 

whether or not a woman is going to benefit financially from the arrangement.’ 124   Emotional 

exploitation ‘may be more likely in unpaid surrogacy between relatives and friends’, 125  and the 

pressure to participate in altruistic surrogacy ‘can be greater than the risk of commercial 

exploitation.’126  That is not to say that emotional exploitation occurs only in altruistic surrogacy 

arrangements. It is just as possible for a commercial surrogate to be emotionally exploited and induced 

or persuaded to act as a surrogate. 

Exploitation, in all its guises has the potential to be harmful. Altruistic surrogates may be at risk of 

coercion by intended parents and some commercial surrogates may be attracted by the lure of money. 

Given that the risk of harm through exploitation of the surrogate exists in both the altruistic and 

commercial surrogacy contexts, it is not unique to commercial surrogacy and does not require any 

further discussion.  

 
123 Celia Burrell and Leroy C. Edozien, 'Surrogacy in modern obstetric practice' (2014) 19(5) Seminars in Fetal and 
Neonatal Medicine 272, 273. 
124 Victorian Law Reform Commission, Assisted Reproduction and Adoption: Should the Current Eligibility Criteria 
in Victoria be Changed? Consultation Paper (2004) 118 [6.34]. 
125 Queensland Parliament, Report of the Taskforce on Women and the Criminal Code, (2000) 380. 
126 Victorian Law Reform Commission, above n 124, 118 [6.34]. 
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 THE RESULTING CHILD 

A comprehensive ethical analysis of surrogacy should take into consideration the well-being and 

interests of the resulting child. The resulting child is, after all, the principal goal of surrogacy and as 

such it would be remiss to simply focus on the interests of the adults involved in the transaction.127 

Therefore, the discussion below will examine the potential for the resulting child to suffer harm as a 

result of being born through surrogacy.  

A Physical Harm 

1 Personhood: When Does Personhood Begin at Law? 

To maximise the protection of children from harm, the law requires (in matters of parentage and child 

welfare generally) that a child’s best interests must be paramount.128 It follows then, that children 

born through all forms of surrogacy must also be protected from harm and their interests considered 

paramount. But the difficulty that surrogacy agreements present is that they contemplate a child 

being born, rather than a child already living, and in this regard, some commentators argue that the 

welfare and harm principles extend only to living children.129  

There appears to be a distinct disconnection between the social and legal construction of personhood 

and when personhood begins.  The law, ‘with its supposed neutrality of language can offer guidance 

 
127 Richard E. Ashcroft, Angus Dawson, Heather Draper and John R. McMillan (ed), Principles of Health Care Ethics 
(John Wiley & Sons Ltd, 2007) 410. 
128 See, eg, Lowe & Barry and Anor [2011] FamCA 625 (5 August 2011); AP & anor v RD & anor [2011] NSWSC 
1389; Keaton & Aldridge [2009] FMCAfam 92 (9 February 2009); Simon Lara and Irma Lara & Tom Marley and 
Elizabeth Sharp [2003] FamCA 1393 (19 December 2003); Adoption Act 1993(ACT) s 6; Surrogacy Act 2010 (NSW) 
s 22; Adoption Act 2000 (NSW) s 8; Adoption Act 2009 (Qld) s 6; Surrogacy Act 2010 (Qld) s 6; Adoption Act 1988 
(SA) s 7; Assisted Reproductive Treatment Act 2008 (Vic) s 5. 
129 The term “best interests” is encompassed by the “welfare principle”. Therefore, the terms “best interests” 
and “welfare” are interchangeable. Different jurisdictions refer to different terms but the test applied is 
essentially the same. For example, Australia refers to “best interests” but the UK applies the same test under 
the guise of the “welfare principle”.  See, eg, Berge Solberg, 'Getting Beyond the Welfare of the Child in Assisted 
Reproduction' (2009) 35(6) Journal of Medical Ethics 373; Emily Jackson, 'Conception and the Irrelevance of the 
Welfare Principle' (2002) 65 Modern Law Review 176; Emily Jackson, 'Fertility treatment: abolish the 'welfare 
principle'' (11 June 2003)  Spiked Online  <http://www.spiked-online.com/Printable/00000006DDF2.htm>;  
Rosamund Scott, 'Choosing between Possible Lives: Legal and Ethical Issues in Preimplantation Genetic 
Diagnosis' (2006) 26(1) Oxford Journal of Legal Studies 153. 



196 
 

and give legal judgments but increasingly these do not match social constructions of the unborn.’130 

Whilst some may believe that personhood begins before birth, the discussion below reveals that the 

law has a somewhat different view.  

In the contemplation of whether a child is harmed or benefitted by being brought into existence, ‘the 

child must be actual before it can be harmed.’131 In this regard, it is only upon birth that a child is 

attributed with legal personhood.132 The significance of attributing legal personhood at birth has 

broad-ranging implications, encompassing matters as diverse as criminal proceedings stemming from 

assaults on pregnant women (which result in the death of the foetus or resulting child) to obstetric 

practice and reproductive decision-making in general.133  The cases discussed below illustrate the 

significance that the law places on birth and the specifics relevant to the attribution of legal 

personhood that attaches at birth; commonly known at law as the “born alive rule”.  

In R v King the accused assaulted the woman, who was approximately 23 weeks pregnant with his 

child, with the intention of killing the foetus.134 His assault caused an abruption of the placenta and 

resulted in a stillborn birth approximately two days later. King was not charged with homicide even 

though his intent was clear; to cause the death of the foetus.  The foetus’ death would not support 

the homicide charge because, at law, a foetus is not legally attributed with personhood until it is born 

alive and here, the foetus was stillborn. Therefore, King could only be charged with the significantly 

lesser charge of causing grievous bodily harm to the woman. 

A different result was achieved in the case of R v Iby that concerned charges of dangerous driving 

causing death and manslaughter. 135 Whilst driving a stolen vehicle the accused collided with a vehicle 

being driven by a woman who was 38 weeks pregnant. As a result of the collision, the woman 

 
130  Marc Cornock and Heather Montgomery, 'Children's Rights In and Out of the Womb' (2011) 19(1) 
International Journal of Children's Rights 3, 17. 
131 Berge Solberg, 'Getting Beyond the Welfare of the Child in Assisted Reproduction' (2009) 35(6) Journal of 
Medical Ethics 373, 373. 
132 Kristin Savell, 'The Legal Significance of Birth' (2006) 29(2) UNSW Law Journal 200, 200. 
133 Ibid. 
134 (2003) 59 NSWLR 472. 
135 (2005) 63 NSWLR 278. 
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underwent an emergency caesarean section. The child was placed on a respirator, but he died shortly 

after birth. As there was inconclusive evidence as to whether the child ever breathed unaided, the 

court was required to determine whether the child was “born alive” for the purposes of supporting 

the charges laid against the driver of the other vehicle.  

The Court undertook a review of the established authorities and found that there is no ‘common law 

definition of what constitutes “life” for the purposes of the born alive rule.’136 However, crying, 

breathing, the presence of a heartbeat and independent blood circulation has each been accepted as 

signifying life.137  The Court held that because the child had possessed a heartbeat and had had 

independent blood circulation he had been born alive, regardless of whether or not he was able to 

breathe unassisted. The Court adopted a minimalist interpretation of what constitutes life; 

determining that any indication of life independent from the mother would be sufficient to satisfy the 

born alive rule.138  

One further aspect contemplated by the Court in that case was the relationship between the born 

alive rule and the viability of the foetus. In this case the mother was 38 weeks pregnant at the time of 

the incident. The foetus was nearing full gestation and but for the conduct of the accused, the 

likelihood of the foetus surviving birth and functioning as a human being was almost certain. Due to 

the advanced stage of gestation in this case, the Court did not expand its discussion to contemplate 

how the relationship of viability and the born alive rule would operate in cases where the foetus’ 

viability was less certain due to its lower gestational age but where it nonetheless showed some sign 

of life after birth. 

In Australia, the common law has made the position clear; legal personhood is attributed at birth, 

subject to satisfaction of the born alive rule. So, whilst one may question the moral standing to be 

accorded to a foetus, that issue is outside the scope of both this chapter and this thesis.  

 
136 Ibid 284. 
137 Ibid 285. 
138 Ibid 287. 
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2 Gestational Harm by Surrogate 

It is logical to presume that there is little (if any) likelihood of the surrogate engaging in conduct during 

the pregnancy that will cause the resulting child to suffer some form of permanent harm, but, for 

comprehensiveness, the possibility of this occurring will be discussed briefly. 

Research has consistently revealed that certain lifestyle choices of a pregnant woman (including 

drinking alcohol, smoking and taking drugs) can have lasting adverse effects on her foetus.139 Research 

has also revealed that even the moderate consumption of alcohol during pregnancy may lead to the 

child suffering from Foetal Alcohol Syndrome, which is recognisable by craniofacial abnormalities, and 

can result in permanent central nervous system dysfunction.140 Similarly, smoking during pregnancy 

‘deeply and negatively’ affects the foetus.141 Children born of women who smoked during pregnancy 

have been found to have in an increased likelihood of death from SIDS and are more prone to asthma, 

lung and ear infections.142 Additionally, children of smokers have an IQ that is, on average, 15 points 

lower than that of the children of non-smokers.143 

While the established common law position is that legal personhood (and therefore the attribution of 

legal rights) only accrues when a foetus is born alive,144 there is widely accepted evidence that the 

behaviour and lifestyle choices of the pregnant woman may have a significant and lifelong effect on 

the child she is carrying.145 The relationship between the surrogate and foetus is complex and it may 

 
139 See, eg, Konstanze Reinhardt et al, 'Polymicrogyria in Fetal Alcohol Syndrome' (2010) 88(2) Birth Defects 
Research Part A: Clinical and Molecular Teratology 128;  Robert J Sokol, Virginia Delaney-Black and Beth 
Nordstrom, 'Fetal Alcohol Spectrum Disorder' (2003) 290(22) Journal of the American Medical Association 2996; 
Kim Stene-Larsen, Anne I.H. Borge and Margarete E. Vollrath, 'Maternal Smoking in Pregnancy and Externalizing 
Behavior in 18-Month-Old Children: Results From a Population-Based Prosepctive Study' (2009) 48(3) Journal of 
the American Academy of Child and Adolescent Psychiatry 283; Morgana L Mongraw-Chaffin et al, 'Maternal 
smoking, alcohol, and coffee use during pregnancy and son's risk of testicular cancer' (2009) 43(3) Alcohol 241;  
J. Topley, D. Windsor and R. Williams, 'Behavioural, developmental and child protection outcomes following 
exposure to Class A drugs in pregnancy' (2008) 34(1) Child: Care, Health and Development 71. 
140 Konstanze Reinhardt et al, 'Polymicrogyria in Fetal Alcohol Syndrome' (2010) 88(2) Birth Defects Research 
Part A: Clinical and Molecular Teratology 128, 128. 
141 Carolyn Lane, 'Smoking and Pregnancy' (2009) 25(4) Family Health 29, 29. 
142 Ibid. 
143 Ibid. 
144 Paton v British Pregnancy Advisory Service Trustees [1979] 1 QB 276 approved in Attorney-General (Qld) Ex-
Rel Kerr) v T (1983) 46 ALR 275 at 277 (Gibbs CJ). 
145 Emily Jackson, Regulating Reproduction: Law, Technology and Autonomy (Hart Publishing, 2001) 113. 
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be argued that, morally, the surrogate’s ability to make autonomous unorthodox lifestyle choices is 

impacted by this relationship. While surrogacy does not physically impact on a surrogate’s ability to 

exercise autonomy, her agreement to act as a surrogate may carry a contractual limitation of that 

autonomy through an agreement (express or implied) to refrain from making lifestyle choices that are 

incompatible for the pre-natal development and lasting health and well-being of the resulting child.  

A unique relationship exists between a pregnant woman and the foetus she carries; the foetus ‘is not 

merely ‘in her’ as an inanimate object might be, or something alive but alien that has been 

transplanted into her body.’146 Rather, the foetus is part of her.  

Given the specific nature of surrogacy, the autonomy of the surrogate may require some consented-

to limitation to ensure that the foetus is protected from any potential harm by the surrogate.147 The 

contractual terms of this relationship may be more properly outlined in the specifics of the surrogacy 

agreement that could require the surrogate to act (or refrain from acting) in a particular manner. This 

agreement may go some way to contractually regulating the surrogate’s behaviour by expressly 

creating an obligation that she, in making certain lifestyle choices during the pregnancy, acts in the 

best interests of the foetus. This should be the case irrespective of whether the surrogacy is traditional 

or gestational. However, any fears that a gestational surrogate is more likely to harm a foetus than a 

traditional surrogate appear unfounded.  There is no research available that establishes (or even 

suggests) that there is an increased likelihood that a gestational surrogate will engage in conduct that 

causes the foetus to suffer harm. 

Irrespective of the type of whether the surrogate is traditional or gestational, there is always a 

possibility that she may act in a manner inconsistent with the wishes of the intended parents and 

therefore the implications of such conduct should be something contemplated by the parties.  

 
146 Ibid 114 quoting Ronald Dworkin, Life's Dominion: an argument about abortion and euthanasia (Harper 
Collins, 1993) 55. 
147 Even in the context of traditional surrogacy it can still be said that, when looking at the intention of the parties 
to the agreement, the surrogate is carrying someone else’s child.  
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3 ART and Gestation by Genetically Unrelated Surrogate 

Due to the specific nature of a gestational surrogate pregnancy, one might wonder whether children 

born through gestational surrogacy are likely to suffer physical harm from being gestated by a woman 

who is genetically unrelated.  Similarly, a broader related question also arises, albeit one only partially 

related to gestational surrogacy: are children born through ART likely to suffer physical harm from 

being born via this procedure? The discussion below will address the broader question of whether 

children born through ART are likely to suffer physical harm first before focusing on the surrogacy-

specific issue of physical harm through gestation by a genetically unrelated surrogate.  

(a) ART and Physical Harm 

Since the early 2000s the medical profession has, from time to time, turned its mind to both the short- 

and long-term health outcomes of children born as a result of ART.148 As discussed previously in this 

chapter, studies have also been conducted to determine whether women who undergo ART are at 

greater risk of suffering adverse long-term health effects.  The discussion below will examine the 

literature relevant to children born through ART that investigates whether there is any definitive link 

between ART and childhood cancer.  

An Australian-based study conducted in 2000 of 5249 children born as a result of ART revealed no 

increased incidence of cancer in those children.149 A similar conclusion was also reached in a 2001 

Netherlands study that revealed no higher incidence of childhood cancer among children born as a 

result of ART. 150  Then, a 2003 study of children born in the Netherlands between 1995 and 2002 as a 

 
148 See, eg, Roger Hart and Robert J Norman, 'The Longer-term Health Outcomes for Children Born as a Result of 
IVF Treatment. Part I - General Health Outcomes' (2013) 19(3) Human Reproduction Update 232; Roger Hart and 
Robert J Norman, 'The Longer-term Health Outcomes for Children Born as a Result of IVF Treatment. Part II - 
Mental Health and Development Outcomes' (2013) 19(3) Human Reproduction Update 244; Alastair G. Sutcliffe 
and Michael Ludwig, 'Outcome of assisted reproduction' (2007) 370(9584) The Lancet 351; Annette C. Moll et al, 
'Incidence of retinoblastoma in children born after in-vitro fertilisation' (2003) 361(9354) The Lancet 309 
149 Fiona Bruinsma et al, 'Incidence of cancer in children born after in-vitro fertilization' (2000) 15(3) Human 
Reproduction 604, 607. 
150 Helen Klip et al, 'Risk of cancer in the offspring of women who underwent ovarian stimulation for IVF' (2001) 
16(11) Human Reproduction 2451, 2457. The study conducted consisted of a cohort of 9 479 children conceived 
through ART and 7 521 children conceived naturally, a total of 17 000 children. 
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result of IVF identified an increased risk of those children contracting retinoblastoma. 151   But, 

importantly, the researchers could not definitively link the incidence of that disease in those children 

to the IVF treatments undertaken by their parents. 152  Therefore, it could not be conclusively 

determined that the increased risk was directly attributable to IVF. 

A 2007 study highlighted the prevalence and effectiveness of IVF, revealing that ‘IVF is now regarded 

as so important that even middle-income countries … have begun to provide treatment from the 

public purse for their citizens.’153 The study, focussing explicitly on singleton pregnancies, revealed 

that IVF babies have an elevated risk of suffering perinatal or neonatal death or being born pre-term, 

having a lower than normal birth-weight, suffering intrauterine growth retardation (i.e. being small 

for their gestational age) or requiring admission to the neonatal intensive-care unit.154   

However, significantly, the research also revealed that the risk of preterm birth, low birth-weight and 

intrauterine growth retardation has a direct link, not to the IVF treatment undergone by the mother, 

but rather with the mother’s time-to-pregnancy interval.155 The research also shows that the mother’s 

infertility history as well as the time-to-pregnancy interval, not the IVF treatment itself, plays an 

important role in the increased risks of perinatal or neonatal death and admission to the neonatal 

intensive-care unit.156   

Therefore, in the surrogacy context, it is possible that the IVF undergone by a gestational surrogate to 

achieve a pregnancy is likely to achieve a positive, rather than negative, outcome for the resulting 

child. Unlike the women in this study whose infertility history played an important role in increased 

perinatal or neonatal risks, a gestational surrogate must be both healthy and fertile and thus, these 

 
151 Moll et al, above n 148, 309. Retinoblastoma is a malignant tumour of the retina and is a condition that occurs 
in childhood and is particularly prevalent in young children. Even though it is a rapidly developing cancer, there 
are rarely fatalities. However, most children suffering from retinoblastoma may lose their vision in, or require 
removal of, the affected eye. 
152 Moll et al, above n 148, 310. 
153 Sutcliffe and Ludwig, above n 148, 351. 
154 Ibid 353. 
155 The time-to-pregnancy interval in this context refers to the period of time that a woman takes to become 
pregnant after commencing IVF treatment.  
156 Sutcliffe and Ludwig, above n 148, 353. 
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physical characteristics play an important role in minimising the potential for harm to the resulting 

child. 

Research was also undertaken on pregnancies achieved after IVF and intrauterine insemination (IUI) 

in order to determine whether IVF could be linked to any adverse health outcomes in the children that 

had been born as a result of those procedures.157 That study ultimately concluded that the identified 

adverse health outcomes, such as prematurity and low birth-weight, were not attributable to IVF and 

could instead be linked to specific patient characteristics.158 

Similarly, a 2013 study was done involving all children born in Britain between 1992 and 2008 through 

ART without donor involvement; a total of 106 013 children. 159  The cohort’s cancer rates were 

compared with the population-based national averages in Britain over that period. The study revealed 

that there was no increased overall risk of childhood cancer occurring among children born through 

ART.160   

As the studies examined above have consistently revealed, a causal link cannot be established 

between incidents of childhood cancer and ART. By extension, it can be concluded that the risk of 

harm is no greater for children born through gestational surrogacy than it is for other IVF children. The 

discussion below will now turn to the narrower question of whether the act of gestation by a 

genetically unrelated surrogate is capable of causing physical harm to the resulting child.  

(b) Gestational Surrogacy and Physical Harm 

The first reported IVF-surrogacy occurred in 1985,161 and as early as 1989 studies have been conducted 

on children born through IVF-surrogacy.162 A study which reported on the obstetric and perinatal 

 
157 Petra De Sutter et al, ‘Comparison of outcome of pregnancy after intra-uterine insemination (IUI) and IVF’ 
(2005) 20(6) Human Reproduction 1642. 
158 Ibid 1645. 
159 Carrie L. Williams et al, 'Cancer Risk among Children Born after Assisted Conception' (2013) 369(19) New 
England Journal of Medicine 1819, 1821. 
160 Ibid 1826. 
161 W.H. Utian et al, ‘Successful Pregnancy after in vitro fertilization-embryo Transfer from an Infertile Woman 
to a Surrogate’ (1985) 313 New England Journal of Medicine 1351. 
162 W.H. Utian et al, ‘Preliminary Experience with in vitro fertilization-surrogate Gestational Pregnancy’ (1989) 
52 Fertilisation and Sterilisation 633. 
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outcomes experienced by IVF-surrogates, surveyed 95 IVF-surrogates who, between them, delivered 

128 live born children. The study was published in 1998,163 and is ‘unique and of special interest as a 

biological model to study uterine receptivity and performance during pregnancy and delivery.’164  

The results of the study revealed that there was a significantly decreased risk of a multiples born 

through IVF-surrogacy having a lower birth weight than multiplies born through standard IVF. 

Standard IVF twins and triplets respectively reported 53 and 92 per cent occurrences of lower birth 

weights compared to 29.6 and 33.3 per cent respectively for IVF-surrogacy twins and triplets.165 

Further, the study revealed that singletons born through standard IVF were four times more likely to 

have a low birth weight than singletons born through IVF-surrogacy.166 These findings are significant 

because they reveal that, rather than an increased risk, there is a considerably decreased risk of low 

birth weight for both singleton and multiples born through IVF-surrogacy. 

In 2001, a few years after those findings were released, another study was conducted on children born 

through IVF-surrogacy.167   That study was conducted on the physical growth, motor and verbal 

development of single and multiple birth children during their first two years of life.168 The focus of 

the study was to determine whether children born through IVF-surrogacy were disadvantaged, and 

thus harmed, by the method of their gestation.  

The study reported that rather than being disadvantaged, in instances of both single and multiple 

births, the children born through IVF-surrogacy had a heavier, healthier, birthweight than their IVF 

counterparts. Therefore, the research reveals that generally gestation by a genetically unrelated host 

 
163 Judy Parkinson et al, 'Perinatal Outcome after In-Vitro Fertilization-Surrogacy' (1998) 14(3) Human 
Reproduction 671. 
164 Ibid 674. 
165 Ibid 673. 
166 Ibid, 673. 
167 Paulo Serafini, 'Outcome and follow-up of children born after IVF-surrogacy' (2001) 7(1) Human Reproduction 
Update 23. 
168 65 single births and 27 sets of twins and two sets of triplets. The study of twins included three sets of 
quadruplets and two sets of triplets that were prenatally reduced to twins. 
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is not likely to be harmful to the resulting child and can actually be beneficial to that child achieving a 

healthier birthweight.  

The research also revealed that IVF-surrogates carrying a multiple pregnancy achieved a longer period 

of gestation than IVF patients. In singleton pregnancies, however, the length of gestation was the 

same in both IVF and IVF-surrogate groupings. In relation to the physical growth of the IVF-surrogacy 

children studied, there was a low occurrence of below-average physical growth for singletons and 

normal growth patterns for multiple births. Similarly, the motor and verbal development of the 

children revealed no persistent developmental delays remaining at two years of age.  

The researchers identified that this information in particular ‘assumes great importance, since 17 per 

cent of children in the US were reported to have had a developmental disability’ that ‘can have major 

impact on a child’s health and general ability to function.’169Overall, these findings indicate that ‘a 

gestational carrier would provide potential environmental benefits for the infant.’170  

With the findings of both studies receiving international recognition,171 the research conclusively 

reveals that gestation via a genetically unrelated surrogate has no negative impact on the gestation, 

birthweight and development of children born through IVF-surrogacy.  

4 Is the Risk of Harm Different in Commercial Surrogacy? 

The discussion above examines the recognition of personhood and the possibility of the resulting child 

suffering physical harm as a result of the manner of its conception and birth. However, the available 

literature does not distinguish whether the surrogacy is commercial or altruistic in nature, focussing 

only on whether ART played a role in bringing that resulting child into being.  Given that it was 

 
169 Serafini, above n 167, 26. 
170 Ibid 23 (emphasis added). 
171 See, eg, Viveca Soderstrom-Anttila et al, 'Experience of In Vitro Fertilization Surrogacy in Finland' (2002) 81(8) 
Acta Obstetricia et Gynecologica Scandinavica 747; Shu-Hsin Lee et al, 'Child Growth from Birth to 18 Months 
Old Born After Assisted Reproductive Technology - Results of a National Birth Cohort Study' (2010) 47(9) 
International Journal of Nursing Studies 1159; Iori Kisu et al, 'Current Status of Surrogacy in Japan and Uterine 
Transplantation Research' (2011) 158(2) European Journal of Obstetrics & Gynecology and Reproductive Biology 
135; Fiona MacCallum et al, 'Surrogacy: The Experience of Commissioning Couples' (2003) 18(6) Human 
Reproduction 1334. 
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previously established that the physical and emotional aspects of pregnancy do not change for the 

surrogate regardless of whether she is paid for her gestational services or not, it can be concluded 

that any risk of harm to the resulting child through conception via ART is the same in both the altruistic 

and commercial surrogacy settings.  

Whether the surrogacy arrangement is altruistic or commercial is not a relevant factor in terms of 

ascertaining whether the resulting child is at risk of suffering physical harm.  There is no evidence that 

commercial surrogacy creates any risk of physical harm to the resulting child that is different to the 

risk that exists in an altruistic agreement.  

B Psychological Harm  

As the above discussion reveals, physical harm is usually easily discernible but other, non-physical, 

harms are more difficult to identify and define.  Psychological harm, although not visible, nonetheless 

presents a potential risk to not only surrogates, but to the children born through surrogacy.   

Barker and Hodes highlight the difficulty in linking the symptoms of psychological harm to the cause 

of that harm but confirm that children who have been psychologically harmed often suffer 

‘attachment disorders, post-traumatic stress disorder, psychosomatic symptoms and mental health 

problems.’172 In addition to these recognised disorders, the children may suffer other, less obvious, 

types of psychological harm including low self-esteem, post-traumatic stress disorder and confusion 

as to their identity; especially in cases where their mother is not the woman who gave birth to them.173  

 
172 Judy Barker and Deborah Hodes, The Child in Mind: a child protection handbook (Routledge, 3rd ed, 2002) 19. 
173 See, eg, Rita L Soronen, 'Supporting Adoption' (2010) 40(11) The Exceptional Parent (Online) 36, 37; Caroline 
Tozzi Reppold and Claudio Simon Hutz, 'Effects of the History of Adoption in the Emotional Adjustment of 
Adopted Adolescents' (2009) 12(2) The Spanish Journal of Psychology 454; Celia Beckett, Jenny Castle, Emma 
Colvert, Christine Groothues, Amanda Hawkins and Jana Kreppner, 'The experience of adoption (2): the 
association between communicative openness and self-esteem in adoption' (2008) 32(1) Adoption & Fostering 
29; Adele Jones, 'Issues Relevant to Therapy with Adoptees' (1997) 34(1) Psychotherapy: 
Theory/Research/Practice/Training 64; Matthew T. Watson, Nelsie M. Stern and Thomas W. Foster, 'Helping 
Parents and Adoptees Through the Adoption Process Using Group Work' (2012) 20(4) The Family Journal 433. 
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There is a belief that ‘surrogacy somehow alters and confuses familial ties for the couple and for any 

children born through surrogacy.’174 Despite this, irrespective of how a particular family unit is created, 

the ‘primary moral and ethical role of the family is to nurture children.’175 Therefore, it is imperative 

that for families formed through surrogacy (whether altruistic or commercial, traditional or 

gestational), the intended parents recognise that the children may be at risk of suffering some 

psychological harm when they discover the truth about their conception and birth. In this regard, 

Some argue that severing the maternal connection and the low levels of maternal foetal attachment 

between surrogate and resulting child causes harm to that child.176 However, this argument appears 

to be somewhat flawed given the abundance of literature that shows the opposite, revealing instead 

that children are ‘prewired to form attachment bonds to a caregiver’.177 In the surrogacy context, 

where the child is immediately relinquished by the surrogate, it is arguable that any harm caused by 

separation from the gestational mother is minimised given that ‘the prenatal priming and 

predisposition to develop full-blown attachments are what enable a very rapid development of an 

important filial attachment; an attachment bond to its mother constituting the secure foundation 

from which the infant learns to interact with the world.’ 178 

In surrogacy, as in adoption, the social and gestational mothers of the child are different women and, 

given these similarities, there are some parallels that can be drawn between adoption and surrogacy. 

Thus, the literature that discusses the psychological adjustment of adopted children may prove useful 

in helping to identify the risk of psychological harm to children born through surrogacy; particularly 

when those children find out the truth about their birth and parentage.  

Some however discount the comparison between surrogacy and adoption because adopted children 

have ‘no genetic connection to either parent and adoption is a more socially acceptable action that 

 
174 Gail Dutton, A Matter of Trust: The Guide to Gestational Surrogacy (Clouds Publishing, 1997) 43. 
175 Michael J. Meyer, 'Family Virtues and the Common Good' (1995) 36 Santa Clara Law Review 409, 410. 
176 Marcus Agnafors (2014) 17(3) ‘The Harm Argument Against Surrogacy Revisited: Two Versions Not to Forget.’ 
Medicine, Health Care and Philosophy 357, 357. 
177 Ibid 360. 
178 Ibid 360. 
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does not violate traditional norms.’179 Despite this view, whilst it is acknowledged that the practices 

of adoption and surrogacy differ significantly, ‘some of the research and practices on adoption can 

serve as models for surrogate practices.’180  Therefore, due (in part) to the limited literature that 

specifically discusses the likelihood of children born through surrogacy suffering psychological harm, 

the existing and well-established literature examining psychological harm in the context of adopted 

children and children born through gamete donation can serve as a useful point of reference. As stated 

above, in adoption, as in surrogacy, social parenthood is disassociated from gestational parenthood 

and therefore in this regard an obvious parallel between adoptive and surrogate children exists.  

Golombok et al have conducted a series of longitudinal studies on the social and cognitive 

development of children conceived through surrogacy. These studies, examined below, started when 

the children, born through both gestational and traditional surrogacies, were one year old and 

followed them over a 10-year period.181 Whilst the studies examined gestational and traditional 

surrogacies they did not distinguish whether those children were born through altruistic or 

commercial surrogacy arrangements.  

The first study, the results of which were published in 2004, examined the outcomes of surrogacy for 

families whose children were approximately one year old and compared those outcomes with 

matched groups of egg-donation and naturally conceived families.182 A total of 42 surrogacy, 51 egg 

donation and 80 natural conception families participated in the study.183  The researchers added the 

 
179 Janice C Ciccarelli and Linda J Beckman, 'Navigating rough waters: an overview of psychological aspects of 
surrogacy' (2005) 61(1) Journal of Social Issues 21, 36. 
180 van den Akker, above n 32, 55. 
181 See, Susan Golombok et al, 'Families Created Through Surrogacy Arrangements: Parent-Child Relationships 
in the 1st Year of Life' (2004) 40(3) Developmental Psychology 400 (‘Families Created Through Surrogacy 
Arrangements’); Susan Golombok et al, 'Non-genetic and non-gestational parenthood: consequences for parent-
child relationships and the psychological well-being of mothers, fathers and children at age 3' (2006) 21(7) 
Human Reproduction 1918 (‘Non-genetic and non-gestational parenthood’); Susan Golombok et al, 'Surrogacy 
families: parental functioning, parent-child relationships and children’s psychological development at age 2' 
(2006) 47(2) Journal of Child Psychology and Psychiatry 213 (‘Surrogacy families’); V. Jadva et al, 'Surrogacy 
families 10 years on: relationship with the surrogate, decisions over disclosure and children's understanding of 
their surrogacy origins' (2012) 27(10) Human Reproduction 3008 (‘Surrogacy families 10 years on’). 
182 Golombok et al, Families Created Through Surrogacy Arrangements above n 181, 401. 
183 Ibid 402. 
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egg-donation families into the study in order to set a control group, so that the female experience of 

infertility and the impact of a third party’s involvement in the birth of the child could be compared.184 

The study had a three-fold focus; (1) the parents’ psychological state, (2) the quality of their parenting, 

and (3) the temperament of the child.185  

The researchers predicted that because of the ‘additional challenges presented by the involvement of 

surrogate mothers’ the surrogacy families would reveal a higher incidence of psychological problems 

and lower parenting quality than the egg-donation or natural conception families.186  The results of 

the first study revealed that concerns and claims that surrogacy would have negative consequences 

for the children’s psychological well-being are unsupported.  The research showed that the children 

born through surrogacy demonstrated no difference in infant temperament from their counterparts 

in the other study groups.187 Further follow-up studies were conducted when these children were two, 

three, seven and 10 years of age.  

Of the initial 42 surrogacies, 51 egg donation and 80 natural conception families 37, 48 and 68 families 

respectively participated in the study of the children at age two.  The research revealed that the 

children born through surrogacy showed no difference in socio-emotional or cognitive development 

than the children born either through egg donation or natural conception.188 Further, there was a 

significantly lower level of child aggression and anger and a significantly higher level of child affection 

in surrogacy children than in those naturally conceived.189 The researchers noted however that the 

surrogacy children involved in this study were only two years of age and were, as yet, unaware of the 

nature of their birth. Thus, the full impact of surrogacy for both parents and children could only be 

fully understood as those children matured and became aware of the nature of their birth.190 

 
184 Ibid 401. 
185 Ibid. 
186 Ibid 401. 
187 Ibid 408. 
188 Golombok et al, Surrogacy families above n 181, 220. 
189 Ibid 217. 
190 Ibid 220-1. 
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For the study of the children at age three, 34 surrogacy families, 41 egg donation families and 67 

natural conception families remained.191  The research revealed that the absence of a genetic link does 

not impact negatively on the parent-child relationship and indeed, in the surrogacy and egg-donation 

families, these relationships evidenced higher levels of warmth and interaction between mother and 

child than in the natural conception families. 192  The research also revealed no difference in 

psychological well-being of surrogacy children from those in the other study groups despite the fact 

that, at the time of this study when the children were three years old, many of the surrogacy families 

had already begun discussing the manner of the children’s birth with them.193 

The study of the children born through surrogacy at age seven specifically focused on examining the 

mother-child relationships and the children’s psychological adjustment.  That study involving 32 

surrogacy families, 32 egg donation families and 54 natural conception families, revealed that 

between the three groups no significant differences were evident in the children’s psychological 

adjustment.  In contrast with the findings in the previous studies of these families though, there were 

now at age seven no significant differences evident in the overall mother-child relationships formed 

and indeed, there was evidence of lower levels of mutual mother-child interaction in both the 

surrogacy and egg donation families than before.  

Golombok et al posited that this unexpected data may be attributed to the fact that the children had 

some understanding of surrogacy and egg donation at age seven and that they understood on some 

level that there was (for those born through traditional and egg donation surrogacy) no genetic 

connection between them and their mother.194  The researchers noted that it was ‘important to stress 

that the surrogacy and egg donation families were not experiencing difficulties’,195 despite those 

 
191 Golombok et al, Non-genetic and non-gestational parenthood above n 181, 1918. 
192 Ibid 1922. 
193 Ibid 1992-3. 
194  Susan Golombok et al, 'Families Created Through Surrogacy: Mother-Child Relationships and Children's 
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Through Surrogacy’). 
195 Ibid 1586. 
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families demonstrating lower levels of mutuality.  Rather, where there was an absence of a genetic 

link between mother and child, that absence could be associated with subtler differences in the 

various forms of mother-child interaction.196  Further, the researchers emphasised that overall the 

children at age seven were functioning well, with no significant differences apparent between family 

types.  

The final study in the series, led by Jadva and conducted when the children were 10 years old, looked 

only at the surrogacy families and focussed on disclosure of the manner of the children’s birth, their 

understanding of surrogacy and, where the surrogate was in contact with the children, the relationship 

that those children had with the surrogate.197 The research reveals that 91 per cent of all of the 

children born through surrogacy and 100 per cent of those born through gestational surrogacy had 

been informed of the method of their birth by the time they were 10 years of age.198  The results show 

that these children clearly had some understanding of the nature of surrogacy, demonstrated by 

comments such as ‘[w]ell, my Mum’s womb, I think … well it was a bit broken, so … [surrogate mother] 

carried me instead of my Mum.’199 

Additionally, the children indicated that they were largely happy with the level of contact with the 

surrogate (where applicable) and had positive feelings towards her. 200    Finally, the researchers 

concluded that this positive research result is effective at dispelling claims that the nature of the 

surrogacy relationship would cause difficulties as the child grows up.201  

This series of studies, as a whole, is significant because it is the first of its kind focussing specifically on 

certain aspects of childhood psychological development and adjustment in the surrogacy context,  the 

parent-child relationship and the knowledge and understanding of surrogacy from both the parents’ 

and children’s perspectives. What the researchers did not choose to investigate though was the 
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surrogacy children’s sense of identity and whether children born through commercial surrogacy felt 

that they had been commodified. Whether this is significant or not remains to be seen but there is 

concern that, at least in terms of adoption, egg donation and traditional surrogacy, ‘a full sense of 

one’s identity is made to hinge on knowledge of the exact identity of one’s biological mother, the 

birthgiver, as if a person cannot be “whole” unless they know this fact.’202 In this regard, irrespective 

of how an alternative family is formed,203 it is recognised that ‘one additional role unique to substitute 

parenting is the need to explain to the child their origins and to help them to make sense of their 

beginnings.’204   

The available literature also highlights that alternative types of family formation raise specific issues 

that parents need to recognise and that ‘open communication appears to be … positively associated 

with self-esteem.’205  The adoption literature recognises that often adoptive parents are well educated 

and provide the adopted child with an ‘enriched and nurturing environment.’ 206  Further, 

notwithstanding the circumstances of the child’s birth, ‘life as an adopted child is usually as meaningful 

and fulfilling as other lives.’207  

Further, Juffer and van IJzendoorn believe that the social and parental support provided by adoptive 

parents to their children may be beneficial in providing those children with ‘protective factors, 

resulting in increased competence and resilience.’ 208  Therefore, due to the similarities between 
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adoption and surrogacy (as highlighted by Golombok et al),209 it could be argued that life as a surrogacy 

child is likely to be equally meaningful and fulfilling.  As the studies discussed above demonstrate, 

being born through surrogacy is not significantly detrimental to a child’s psychological adjustment or 

their ability to form normal parent-child relationships.  

Millbank’s observations further support the conclusion that there is no difference in the risk of 

psychological harm to children born through commercial surrogacy than there is to those born to 

surrogates who acted altruistically.210 She identifies that ‘there is no research to suggest that the 

amount of money, if any, received by surrogates has any impact upon the well-being of children.’211   

1 Is the Risk of Harm Different in Commercial Surrogacy? 

The research discussed above reveals that children born through surrogacy are generally well 

developed psychologically. They develop good relationships with their parents and have no negative 

feelings about the nature of their birth through surrogacy.  The research also shows that the 

psychological adjustment of children born through surrogacy is relatively sound and is generally not 

impacted upon by the manner of their birth. 

Research is lacking in the area of the psychological adjustment of children born through commercial 

surrogacy, however the literature that is available clearly demonstrates that children born through all 

forms of surrogacy are at no greater risk of suffering from psychological harm than are their egg 

donation or natural conception counterparts.  

The lack of significance placed on whether children born through commercial surrogacy are at greater 

risk of suffering psychological harm than those born through altruistic surrogacy, points to the 

assumption that the risk of psychological harm is the same in both settings. This leads then to the 

overarching conclusion that the risk of psychological harm is not unique to commercial surrogacy. 

 
209 Golombok et al, Families Created Through Surrogacy above n 194, 1580. 
210 Millbank, above n 80, 481. 
211 Ibid. 



213 
 

 THE INTENDED PARENTS 

Having looked at the potential for harm to occur to the surrogate and the resulting child, it is now time 

to turn the focus to the driving force behind the whole surrogacy arrangement, the intended parents. 

Whilst physical harm to the intended parents is unlikely, they may find themselves at risk of suffering 

other, less obvious types of harm both before and after the resulting child is born.  The discussion 

below will examine the potential for the intended parents to suffer psychological harm and harm 

through financial exploitation. 

A Psychological Harm 

1 Exploitation by the Surrogate or Refusal to Relinquish the Resulting Child 

The available literature and in particular, Golombok’s longitudinal study, shows that there is little to 

no risk that the intended parents will suffer harm, psychological or otherwise, if the surrogacy 

agreement proceeds as planned.  But, as mentioned earlier in this chapter, there are reported cases 

where the intended parents have been exploited by the surrogate. In the Matter of N (A Child) tells 

the tale of exploitation and deception by a surrogate.212  In that case a traditional surrogacy agreement 

was entered between the surrogate, Mrs P, and the intended parents, the J’s. During the term of the 

agreement Mrs P contacted the J’s advising them that she had miscarried when in fact she had not. In 

discussing the impact of Mrs P’s conduct and the impact that it may have on the resulting child’s 

wellbeing and best interests, Thorpe LJ found that ‘the P’s had deliberately embarked on a path of 

deception, driven by Mrs P’s compulsive desire to bear a child … and that she had never had any other 

objective than to obtain insemination by surrogacy, with the single purpose of acquiring for herself … 

another child.’213 

This case illustrates that there is a clear potential for the intended parents to suffer harm through 

the surrogate’s actions. If the surrogate, surrogacy agency or other third party involved in the 
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surrogacy agreement refuses to comply with their obligations under the agreement, threatens, or 

refuses to relinquish the resulting child then the intended parents are at risk of suffering 

psychological harm.  

Commentators have noted that ‘infertility patients, as a consumer group, are potentially vulnerable 

to exploitation in their quest for a baby,’214 and that ‘the surrogate mother might … be in a more 

powerful bargaining position once conception has taken place [and] the commissioning parents are 

likely to feel a strong bond with the foetus that the surrogate mother can exploit once pregnant.’215  

More than simply finding themselves in a position of unequal bargaining power with the surrogate, 

once she becomes pregnant, some intended parents are vulnerable to acts of extortion by the 

surrogate.216  As Field writes, ‘[i]f the agreed price in the contract is $10,000, and the surrogate has a 

legal right to back out, what is to prevent her, after the couple have developed expectations that they 

are about to become parents, from tripling her price?’217 Field acknowledges that the possibility of 

extortion is inherent when the surrogate has something that the intended parents desperately want; 

‘fertility, and later, a fetus, [sic] then a child whom the infertile couple very much want to have turned 

over to them.’218  

Due to the lack of regulation in some countries, the number of surrogacy agreements are hard to 

accurately verify thus making it difficult to establish the proportion of surrogacy agreements in which 

legal issues such as coercion, extortion or failure to relinquish arise.  Given the infrequency of reported 

cases, it can be presumed that in proportion to the overall number of surrogacy agreements that take 

place, the risk of the intended parents suffering psychological harm through the deceitful actions of 

the surrogate is low.  Alternatively, it could be argued that intended parents who find themselves 
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being exploited, extorted or coerced by the surrogate are hesitant to report these actions, especially 

if the commercial surrogacy is illegal in that jurisdiction. However, the fact that there are some 

reported cases where surrogates and others have engaged in exploitative conduct means that there 

is still a real, if possibly low, risk of the intended parents being harmed.219  The risk of psychological 

harm would also be present where (not necessarily as a result of exploitation by the surrogate) the 

agreement did not proceed as planned, the parties became involved in a dispute, or if the surrogate 

refused to relinquish the resulting child after its birth.  

From the intended parents’ perspective, the risk that the surrogate will refuse to relinquish the 

resulting child is very real. One only has to look to the infamous cases of Baby M and Johnson v Calvert 

in the US,220 the Australian case of Re Evelyn,221 and the UK cases of In the Matter of N (A Child) and 

Re T,222 to name a few, to appreciate the magnitude of the psychological harm suffered by the 

intended parents when the surrogate changes her mind.  The risk that the surrogate will refuse to 

relinquish the resulting child is something that would likely be utmost in the minds of all intended 

parents, at least at some stage throughout the surrogate’s pregnancy.   

It could be expected that counselling would go some ways towards addressing this specific risk of harm, 

given that it is the primary risk (other than miscarriage or some other unforeseen event occurring 

during the pregnancy such as the detection of a birth defect in the foetus) faced by the intended 

parents.  If the intended parents, being well aware of and despite this risk, still choose to proceed with 

the agreement they may be inclined to build their own coping strategies and psychological defence 

mechanisms to combat the possible effect of that risk manifesting.223 But nonetheless, if the surrogate 
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promises to relinquish the resulting child and then subsequently refuses to do so when that child is 

born, the intended parents will almost certainly suffer some degree of psychological harm, 

irrespective of how well they tried to prepare themselves for this possibility eventuating.  

If the surrogate were to renege on her agreement to relinquish the resulting child, then her actions 

would be harmful to the intended parents. The surrogate’s actions would be contrary to the surrogacy 

agreement and her actions would cause the interests of the intended parents to be harmed.   

2 Difficulties in Adapting to Parenthood and Parent-Child Relationships 

Concern has been raised that, in instances where there is an absence of genetic relatedness to the 

resulting child by one or both intended parents, this lack of genetic connection may negatively impact 

the parent-child relationship.224 It has been suggested that the intended parent may feel tentative in 

his or her relationship with the resulting child; feeling that he or she is not that child’s “real” parent. 

Such feelings of deficiency or resentfulness may then be unconsciously reflected in the relationship 

that subsequently develops between that parent and the resulting child.   

However, it should also be recognised that the existence of a genetic connection to a child does not 

guarantee the parent the ability to satisfactorily raise that child. This can be seen in cases where, to 

ensure that the child’s best interests are properly protected, social welfare agencies have been 

required to intervene and remove children from their genetic parents. Conversely, although a parent 

may desire a genetic connection with his or her child, ‘we cannot assume that … the subsequent 

experience of being a parent of an unrelated child will be deficient in some way.’225 

 
endeavour to help other drug addicts give up the habit). Distraction involves doing something more engaging in 
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One part of the five-phase longitudinal study conducted by Golombok focused on examining the 

psychological well-being of the intended parents in surrogacy families. 226  The study compared 

surrogacy, egg donation and natural conception families. To recap, the five phases of the study were 

conducted when the children were one, two, three, seven and 10 years of age and examined 

gestational and traditional surrogacies. However, the studies did not distinguish between children 

born through altruistic or commercial surrogacy arrangements.  

At the outset, the researchers predicted that ‘surrogacy would have a detrimental effect on the 

psychological state and quality of parenting’ of intended parents.227 The researchers identified that 

intended parents in surrogacy families may be at risk of suffering psychological harm brought about, 

in part, by the wider community’s prejudice against and disapproval of surrogacy, the continued 

feelings by the intended mother of inadequacy and indebtedness to the surrogate because she was 

unable to carry the pregnancy herself, the need to explain to their family and social circle the 

circumstances of the child’s birth (because there is no pregnancy to announce the upcoming arrival of 

the child) and the lack of social support.228 

Families formed through surrogacy differ from those created through natural conception or even IVF 

in a number of ways and it was anticipated that these differences could result in psychological issues 

for the intended parents and the resulting child because: 

 The intended mother does not experience pregnancy. It has been noted that the lack of a 

pregnancy may alter the experience of pre-natal bonding between mother and child which 

has been associated with ‘more positive parent-child relationships.’229 

 The involvement of a third party in the pregnancy may affect the way that the intending 

parents go through the process of preparing for parenthood. The intended parents may not 

 
226  See Golombok et al Families Created Through Surrogacy Arrangements above n 181; Golombok et al 
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experience pre-natal bonding due to the lack of a genetic link between one, or both, of them 

and the child or a fear that the surrogate will refuse to relinquish the child when it is born.230 

 In cases of traditional surrogacy, the child will lack a genetic link with the intended mother, 

and this may affect the relationship that ultimately forms between the intended mother and 

the child, especially if the surrogate remains in contact after the birth. There are concerns that, 

due to the genetic link between the surrogate and the child, the surrogate’s continued 

involvement in the child’s life may have an undermining effect on the intended parents’ 

‘feelings of entitlement as parents.’231 

 The social disapproval of surrogacy as a method of family formation may impact on the 

relationship between a surrogacy family and their own immediate and extended family, their 

friends and their broader social circle.232  

However, despite the fears outlined above, the findings of the Golombok study were revealing. 

Contrary to the results expected, the data revealed no such occurrence of psychological harm in the 

surrogacy families. Indeed, the study revealed the opposite. Overall, the research revealed that the 

intended parents encountered no unusual parenting difficulties, nor was their relationship with the 

child negatively affected by the manner of that child’s birth. As such, it can be concluded that the 

potential for intended parents to suffer psychological harm as a result of experiencing difficulties in 

adapting to parenthood and being unable to form healthy parent-child relationships is minimal. The 

research indicates that the interests of the intended parents are furthered, rather than being set back 

or harmed and that the experience of becoming parents through surrogacy has had an overall 

beneficial effect, rather than a harmful one, for the intended parents.  

Ultimately, the research (although not distinguishing between altruistic or commercial surrogacy) 

reveals overall that the fears regarding the psychological ramifications of surrogacy for intended 
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parents are unfounded. Once the available literature is examined, it becomes apparent that 

psychological harm through difficulty adapting to the role of parenthood is unlikely to manifest for 

intended parents.  

3 Is the Risk of Harm Different in Commercial Surrogacy? 

In relation to the first aspect of psychological harm, namely exploitation by the surrogate, the available 

literature indicates that the intended parents will undoubtedly suffer psychological harm if the 

surrogate acts in a manner that is deceptive and contrary to the surrogacy agreement (i.e. she 

threatens to abort the foetus, attempts to extort money from the intended parents or refuses to 

relinquish the resulting child).  

Whilst it has been shown that there is a potential for harm to befall the intended parents as a result 

of the surrogate’s exploitative or coercive behaviour, it should be noted that this risk of harm exists 

irrespective of whether the surrogacy agreement is commercial or altruistic in nature. There is no 

evidence in the literature to suggest that the type of surrogacy agreement (i.e. commercial or altruistic) 

has any bearing on the likelihood of the surrogate acting in a manner inconsistent with what was 

initially agreed upon between the parties.  It is possible that even in an altruistic surrogacy setting, the 

surrogate may attempt to extort money or some other valuable benefit, over and above 

reimbursement of her expenses, from the intended parents in exchange for her agreeing to relinquish 

the resulting child upon birth.  Alternatively, even if there is no dishonest behaviour on her part, an 

altruistic surrogate may make the decision not to relinquish the resulting child, thereby causing some 

harm to the intended parents through her actions.  

In regard to the literature that examines concerns that intended parents may find it difficult to adapt 

to parenthood and may struggle with the psycho-social aspects of parenting children born through 

surrogacy, there is no conclusive evidence of any significant risk of harm to the intended parents. 

Whilst it is acknowledged that the research undertaken did not specifically distinguish between 
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altruistic or commercial surrogacy agreements, the research reveals that intended parents readily 

adapt to parenting and form strong parent-child relationships with their child(ren).  

Given the available literature, there is no evidence to support a contention that the intended parents 

in commercial surrogacy agreements are at greater risk of suffering psychological harm through 

exploitation by the surrogate or her refusal to relinquish the resulting child, nor is there any apparent 

risk of harm to the intended parents in commercial surrogacy agreements in terms of adaptation to 

parenting. It can therefore be argued that where there is a risk of harm, that risk is the same in both 

the altruistic and commercial surrogacy contexts.    

B Financial Exploitation 

Whilst there is extensive literature that discusses the potential for the surrogate to suffer exploitation 

at the hands of the intended parents or third parties, there is very little literature available where the 

issue of financial harm to, or exploitation of, the intended parents has been considered. Thus, to 

address this issue the discussion below will first examine the broader concept of financial exploitation 

and then seek out evidence to either support or dispel its applicability in the surrogacy context. 

1 Financial Exploitation: A Broader Examination 

Financial exploitation is a matter that is often discussed in the broader topic of elder abuse.233 Elder 

abuse, and more especially financial or economic abuse, occurs when an elderly person finds him- or 

herself in a position where family members exploit that person’s vulnerability, often coercing them 

into giving away cash or other valuable assets. In some cases, the elderly person is pressured into 

changing his or her will in favour of the coercer. Looking at the literature that discusses financial harm 

in this more generic sense, and also literature that considers financial harm and exploitation from 

the surrogate’s perspective, a broad definition of financial exploitation starts to form.  

 
233 The terms “financial exploitation” and “financial harm” will be used interchangeably in this Part of this 
Chapter. 
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Further guidance for formulating a definition of financial exploitation can be gleaned from s 12 of the 

Domestic and Family Violence Protection Act 2012 (Qld) which defines economic abuse as: 

behaviour by a person … that is coercive, deceptive or unreasonably controls another person …without 

the second person’s consent in a way that denies the second person the economic or financial 

autonomy the second person would have had but for that behaviour. 

2 Financial Exploitation in the Surrogacy Context 

The definition above can be applied to the intended parents in a surrogacy agreement to say they 

suffer economic abuse (i.e. are financially exploited or harmed in the relevant sense) when they 

suffer a financial detriment as a consequence of the coercive, deceptive or wrongful behaviour of the 

surrogate or a third party involved in the surrogacy agreement.  Whilst this type of harm is arguably 

more likely to occur in commercial surrogacy agreements, there is no evidence to contradict the 

assumption that it could also occur in an altruistic surrogacy setting.  

An example of financial exploitation in a commercial surrogacy agreement can be found in Johnson v 

Calvert where the court heard that the surrogate attempted to extort an early payment of the 

surrogacy fee from the intended parents. She threatened not to relinquish the resulting child if the 

intended parents refused to make the payment as demanded.234 

If, after entering a gestational surrogacy agreement (whether altruistic or commercial), the surrogate 

was to refuse to relinquish the resulting child and the intended parents initiated legal proceedings, 

then in addition to the psychological harm suffered by them, their financial interests would also likely 

be harmed. Thus, they would be financially exploited by the surrogate. This was the case in the UK 

matter of CW v NT.235 In that case, the traditional surrogate refused to relinquish the resulting child to 

the intended parents, and they instituted (ultimately unsuccessful) legal proceedings seeking custody 

 
234 Abigail Lauren Perdue, 'For Love or Money: An Analysis of the Contractual Regulation of Reproductive 
Surrogacy' (2011) 27(2) Journal of Contemporary Health Law and Policy 279 quoting Julie Tate, ‘Surrogacy: What 
Progress Since Hagar, Bilhah, and Zilpah!’ (1995) American Bar Association 34, 35. 
235 [2011] 2 F.L.R. 392. 
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of the child. There have also been instances where the traditional surrogate has refused to relinquish 

the resulting child to the intended parents and, because the intended father was also the genetic 

father of the child, the surrogate has claimed child support from him.236  

An example of financial exploitation caused by the wrongful actions of a third party occurred in the 

story of Samuel, a boy born of a Ukrainian surrogate to Belgian intended parents in 2009, which 

describes the unethical and sometimes exploitative practices of some international surrogates and 

surrogacy agencies. Samuel’s intended parents, a male same-sex couple, contacted a Kharkov 

surrogacy agency to arrange a gestational surrogacy agreement. The agreement stipulated that the 

surrogate was to be impregnated with an embryo created from the sperm of one of the intended 

fathers and a donated egg. Instead, unbeknownst to the intending parents, the surrogate deceived 

them by becoming pregnant through insemination with the sperm. Therefore, instead of a 

gestational surrogate pregnancy using a donated egg as intended, what eventuated was a traditional 

surrogate pregnancy where the surrogate was the genetic mother of the resulting child.  

After his birth, the surrogacy agency incorrectly prepared the documentation necessary for the issuing 

of Samuel’s passport but, having received its payment, the agency was no longer prepared to assist 

the intended parents and instead left them to work through the legal issues alone. As a result, Samuel 

was placed into the care of a nanny where he remained for two years before being placed into an 

orphanage and becoming available for adoption, despite the fact that he had parents who were 

desperate to be reunited with him. 237  Meanwhile, the surrogate, notwithstanding her previous 

deceptive actions, entered into a fresh surrogacy agreement with new intended parents through the 

 
236 See, Caitlin Keating, Heartbroken Parents Left Paying Child Support After Surrogate Keeps Their Baby Girl: 'I 
Spend Every Day Thinking of Her,' Says Mom (7 March 2016) People <http://people.com/human-
interest/surrogate-controversy-barbara-and-david/>. 
237 Samuel’s parents were unable to take him from the Ukraine to their home in Belgium because they were 
unable to obtain a Belgian passport for him. 
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same Kharkov surrogacy agency.238 As for Samuel, after several years, the Belgian Embassy eventually 

issued his passport and he was reunited with his parents and permitted to travel out of the Ukraine. 

In any surrogacy agreement, be it altruistic or commercial, by the time the intended parents become 

aware that the surrogate has rethought her role in the agreement, or that she intends to attempt to 

financially exploit the intended parents, they will likely have incurred considerable costs as required 

by the surrogacy agreement. Even if the agreement is not commercial in nature, the intended parents 

are usually obliged to reimburse the surrogate’s reasonable expenses including medical fees, 

counselling, legal fees and other costs associated with the surrogate’s performance of the agreement.  

It is possible that by the time the intended parents become aware of the surrogate’s intentions they 

may have already reimbursed her for some of these fees. 

Whilst the law provides mechanisms that may enable the intended parents to recover money paid to 

the surrogate, or to make payment of the surrogate’s expenses contingent upon her relinquishing the 

resulting child to the intended parents and consenting to the transfer of legal parentage,239 where 

expenses are incurred that are outside the ambit of the surrogacy agreement and occur directly as a 

result of the coercive, deceptive or wrongful actions of the surrogate, then the intended parents will 

be financially exploited as defined and discussed above.   

3 Is the Risk of Harm Different in Commercial Surrogacy? 

As Fabre points out, ‘surrogacy contracts, if they are exploitative, can be exploitative of the parents as 

well as of the surrogate mother’ because they give the surrogate ‘immense leverage over the 

commissioning parents – leverage which she might use to make extortionate financial demands on 

them.’240 

 
238 Surrogacy in Russia and Abroad, Surrogacy turned out to be bitter for a Belgian couple and their "surrogate" 
son in Ukraine (2012) surrogacy.ru <http://www.surrogacy.ru/eng/news/news5.php>. 
239 See, eg, Surrogacy Act 2010 (Qld) s 15. 
240 Fabre, above n 73, 202. 
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Sometimes, the type of exploitation differs depending on whether the surrogacy setting is altruistic or 

commercial but financial exploitation, as discussed above, can still occur in both contexts. Financial 

exploitation is harmful exploitation and occurs when the surrogate’s coercive or deceptive actions 

result in additional cost for the intended parents.  

If the surrogate attempts to extort money from the intended parents in what was originally intended 

to be an altruistic surrogacy then, irrespective of the illegality of doing so, that demand by the 

surrogate would  have the effect of converting the altruistic agreement into a commercial one and the 

intended parents would then would be financially exploited, and thereby suffer harm, as a result.241 If 

the surrogacy agreement was already commercial in nature and the surrogate demanded more money 

from the intended parents, then they would be similarly exploited (and harmed) through the 

surrogate’s actions.    

As previously established, an altruistic surrogacy agreement sees the surrogate receive 

reimbursement of her reasonable expenses only; she is not entitled to payment for her gestational 

services.  The effect of a surrogate demanding more money than that to which she is entitled or 

causing the intended parents to incur costs that were not contemplated by the surrogacy agreement 

and which result directly from the surrogate’s wrongful actions will be a commercial one and financial 

exploitation will occur.  

The risk of financial exploitation caused by the unanticipated expense of initiating legal proceedings 

as a result of the failure of the surrogate to relinquish the child is capable of occurring in either an 

altruistic or commercial surrogacy agreement and is therefore not different in commercial surrogacy. 

Similarly, attempts by a surrogate to extort money from the intended parents by threatening to abort 

the foetus or threatening to keep the resulting child once born can occur in both altruistic and 

 
241 If the intended parents paid the sum demanded by the surrogate, then they would suffer financial harm 
irrespective of whether the arrangement was originally altruistic or commercial in nature. It is suggested that it 
is reasonable to assume that the intended parents would likely acquiesce to the surrogate’s demands and pay 
her given that what is at stake in the overall scheme of things is having the resulting child relinquished to them 
and if they do not pay the surrogate then they risk harming the wellbeing or the care of their potential child.  
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commercial contexts.  As such, the harm of financial exploitation caused through coercion or extortion 

by the surrogate is no different in commercial surrogacy and will not be included in the harm analysis 

undertaken in Chapter Five.  

 SOCIETY 

In addition to contemplating the potential for harm to occur to those intimately involved in a surrogacy 

agreement, consideration should also be given to the possibility that surrogacy may have broader-

reaching societal consequences. Surrogacy raises ‘intense feelings of endangering the family and 

society’ resulting in concerns that traditional family norms and the role of motherhood have been 

irrevocably eroded.242 In particular, it has been noted that until the advent of ART ‘the legal definition 

of “mother” carried an unshakeable presumption: She was the one from whose womb the child 

came.’243But it appears that surrogacy has ‘shaken the unshakeable’ by changing this traditional 

perception of motherhood.244  

In addition to claims that surrogacy harms society by devaluing the role of motherhood and eroding 

traditional family norms, there is also objection to surrogacy on the basis that it, and commercial 

surrogacy in particular, results in the commodification of children, reducing them to little more than 

goods acquired through commercial channels.  Whilst it could be argued that the potential for these 

harms to manifest could be examined in light of identifiable individuals such as the surrogate and 

resulting child, rather than society at large,  the discussion below and the literature examined in this 

thesis provides justification for treating the potential for societal harm as something to be examined 

separately to the interests of those identifiable individuals.  

 
242 Shoshana Shiloh, Simona Larom and Zion Ben Rafael, 'The Meaning of Treatments for Infertility: Cognitive 
Determinants and Structure' (1991) 21(10) Journal of Applied Social Psychology 855, 868. 
243 Andrea E. Stumpf, 'Redefining Mother: A Legal Matrix for New Reproductive Technologies' (1986) 96(6) Yale 
Law Journal 187, 187. 
244 Ibid. 
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As such, the discussion that follows will explore these three harm-based arguments against surrogacy 

and will ultimately identify whether any, or all, of these harms are unique to commercial surrogacy.  

A Traditional Family Norms: Erosion or Evolution? 

Families come in differing sizes and guises. Whilst Dempsey comments that the media often portrays 

alternative families as evidence of the breakdown of the traditional family unit, Taylor-Sands 

recognises that the ‘family is a complex social unit and no two families are the same.’245 The modern 

family unit is no longer confined to the traditional ideals of the nuclear family which consisted of a 

married mother and father and their naturally conceived biological children. As society evolves, so 

does the notion of family and as Meyer identifies, notwithstanding the form a particular family might 

take, its primary role, both ethically and morally, is to nurture children.246 

In today’s society, in addition to that traditional nuclear family unit, there are a myriad of different 

family structures; blended families, adoptive families, foster families, families created through IVF or 

other ART processes such as gamete donation and, of course, families created through surrogacy. 

Parents too, now take a variety of forms; married, divorced, separated, de facto, same sex, single, 

adoptive and foster.  Practices of adoption and surrogacy mean that now the concept of motherhood 

‘is not something automatically bequeathed by blood or genetic connection; that “birth mother” does 

not necessarily mean “real mother”’.247 

Mundy notes that ART whilst is ‘shaping, and complicating the way we think about genetic relationship 

and its impact on family ties’, children conceived through the use of ART are deeply loved and their 

families ‘tend to be stronger and more highly functioning than naturally conceived ones, because the 

parents are so motivated to have children, and so gratified once they arrive.’248 Shanley recognises 

 
245 Michelle Taylor-Sands, ‘Saviour siblings and collective family interests’ (2010) 29(2) Monash Bioethics Review 
12.1, 12.3. 
246 Michael J. Meyer (1995) 36 ‘Family Virtues and the Common Good’ Santa Clara Law Review 409, 410. 
247 Liza Mundy, Everything Conceivable: How Assisted Reproduction is Changing Our World (Anchor Books, 2008) 
95. 
248 Ibid 99. 
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that some commentators still believe that biological procreation between married heterosexual 

couples is the only legitimate method of family formation, but that others argue a more modern view: 

that society should accept and protect the many differing family structures that now exist. She 

believes that in today’s society there is no normative model of family that should be universally 

accepted and declared as the only legitimate family structure.249   

The body of empirical research on non-traditional families (adoptive, gamete donation, surrogate, 

single-mother, single-father and two-parent same sex) is growing. That research suggests that ‘family 

processes such as warmth, communication and conflict are better predictors of children’s adjustment 

than is family structure.’250 Similarly, Solberg reports that ‘[r]esearch over several decades on planned 

lesbian families has shown us that children in these families are not different from children in 

traditional families’ and that ‘children in planned lesbian families are not harmed.’251 There is no 

evidence to support the assumption that good parenting requires two parents, one of each sex, and 

any form of discrimination against single or same-sex parents is unjustified.252 

Resistance to change has existed in the realm of both traditional and alternative families for many 

years. Dempsey and Critchley’s research reveals that ‘religious observance remains a strong predictor 

of resistance to heterosexual couples’ use of ART as well as discriminatory attitudes toward same-sex 

couple families.’253 Notwithstanding some continued opposition to the use of ART, statistical data 

 
249 Mary Lyndon Shanley, Making Babies, Making Families: What Matters Most in an Age of Reproductive 
Technologies, Surrogacy, Adoption, and Same-Sex and Unwed Parents (Beacon Press, 2001) 148. 
250 Golombok et al, Families Created Through Surrogacy above n 194, 1580. 
251 Berge Solberg, 'Getting Beyond the Welfare of the Child in Assisted Reproduction' (2009) 35(6) Journal of 
Medical Ethics 373, 375. 
252 See, eg, Helen Reece, ‘Subverting the Stigmatisation Argument’ (1996) 23 Journal of Law and Society 484; 
Susan Golombok and Fiona Tasker, ‘Do Parents Influence the Sexual Orientation of Their Children? Findings from 
a Longitudinal Study of Lesbian Families’ (1996) 32 Journal of Development Psychology 3; Fiona Tasker and Susan 
Golombok, ‘Adults Raised as Children in Lesbian Families’ (1995) 65(2) American Journal of Orthopsychiatry 203; 
Susan Golombok, Fiona Tasker and Clare Murray, ‘Children Raised in Fatherless Families from Infancy: Family 
Relationships and the Socio-emotional Development of Children of Lesbian and Single Heterosexual Mothers’ 
(1997) 38(7) Journal of Child Psychology and Psychiatry 783; Fiona MacCallum and Susan Golombok, 'Children 
Raised in Fatherless Families from Infancy: A Follow-up of Children of Lesbian and Single Heterosexual Mothers 
at Early Adolescence' (2004) 45(8) Journal of Child Psychology and Psychiatry 1407. 
253 Deborah Dempsey and Christine Critchley, 'Comfort with Use of Assisted Reproductive Technologies (ART) 
for Family Formation by Same-Sex and Heterosexual Couples: A Survey of Australian Social Attitudes' (2010) 6(2) 
Gay & Lesbian Issues and Psychology Review 90, 90. 
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collected between 1981 and 2001 reveals that the use of IVF by heterosexual couples to treat infertility 

is now widely supported in Australia.254 Further, a 2012 study by Constantinidis and Cook revealed 

that acceptance of surrogacy had increased in Australia, with over 75 per cent of the study’s 195 

participants supporting gestational surrogacy.255 Thus it becomes clear that, in Australia, society’s 

notions of the traditional method of family formation have changed over time and the use of new and 

emerging forms of technology to treat infertility is now broadly accepted. 

However, notwithstanding evidence of growing acceptance of non-traditional family structures, the 

UK’s surrogacy legislation attempted to ‘ensure the new family replicates as closely as possible the 

heterosexual, married, nuclear family.’256 Some of Australia’s surrogacy legislation has had a similar 

effect, by precluding some unmarried or same-sex couples from engaging in surrogacy.257  Dewar 

identifies that the law, and in particular family law, ‘deals in the legal consequences of relationships’ 

but there is now ‘doubt about what those legal consequences should be, or how they should find 

expression.’258 He also identifies uncertainty about what constitutes a relationship for these legal 

purposes and argues that: 

[t]he uncertainties we encounter here reflect a wider anxiety about what meanings we give, or 

interpretations we place on, relations we have with others; specifically, what marks off family 

relationships from other types of relation. In the context of parent/child relations, this anxiety stems, 

inter alia, from the growing dissociation of sex from marriage, and of procreation from the act of 

intercourse.259 

As divorce, blended families, open adoption, single parent families, same-sex parents and surrogacy 

have become more common the social construct of the family has had to adapt. These non-traditional 

 
254 Gabor T Kovacs et al, 'Community Attitudes to Assisted Reproductive Technology: A 20-year Trend' (2003) 
179(10) Australian Journal of Medicine 536, 536-7. 
255 Deborah Constantinidis and Roger Cook, 'Australian perspectives on surrogacy: the influence of cognitions, 
psychological and demographic characteristics' (2012) 27(4) Human Reproduction 1080, 1084. 
256 Rachel Cook, Shelley Day Sclater and Felicity Kaganas, 'Introduction' in Rachel Cook and Shelley Day Sclater 
with Felicity Kaganas (ed), Surrogate Motherhood: International Perspectives (Hart Publishing, 2003) 1, 7. 
257 See Surrogacy Act 2008 (WA) s 19. 
258 John Dewar, 'The Normal Chaos of Family Law' (1998) 61(4) The Modern Law Review 467, 481. 
259 Ibid. 
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families result in children often having more than two parental figures and legal systems have, by 

necessity, had to change to accommodate children growing up with multiple people filling the roles of 

parents in their lives.260  

Dempsey acknowledges that there may be ‘some new social and legal dilemmas to come to grips with 

as unconventional family forms proliferate’ but theorises that ‘overall, they reflect new opportunities 

for living in caring and respectful relationships. In other words, family is finding new expressions rather 

than breaking down.’261 Similarly, Solberg states that: 

It is true that these families may challenge and affect many societies and people’s ideas about the 

“natural” identity of a family. But as long as alternative families are functional, the majority culture 

should embrace the fact that more groups can take part in the pleasures of family life, rather than trying 

to preserve an exclusive model of family life with children.262 

As the empirical evidence reported by Kovacs, Dempsey and other commentators indicates, societal 

perceptions of what is acceptable in terms of family formation have undergone a significant change 

since the introduction of IVF. Overall, it appears that, rather than society seeing the erosion of the 

traditional family unit and that erosion causing harm, what we are actually witnessing is its gradual 

evolution.  

Parents who adopt children are not frowned upon by society; nor are those who are open their homes 

to foster children or who become pregnant through IVF or the use of donor gametes. Parenting does 

not require a genetic connection with the child and creating families ‘is not a matter of genetics, but 

of love and commitment.’263 Given the now widespread societal acceptance of the non-traditional 

family, the increased use of ART to have children and the ability to foster or adopt children the 

 
260 Melissa Lane, 'Ethical Issues in Surrogacy Arrangements' in Rachel Cook and Shelley Day Sclater with Felicity 
Kaganas (ed), Surrogate Motherhood: International Perspectives (Hart Publishing, 2003) 121, 137. 
261 Deborah Dempsey, 'Family Formation in the 21st Century' (2007) 47 (Suppl. 1) Australian and New Zealand 
Journal of Obstetrics and Gynaecology, A1, A8. 
262 Solberg, above n 251, 375. 
263 Amel Alghrani and Danielle Griffiths, 'The Regulation of Surrogacy in the United Kingdom: The Case for 
Reform' (2017) 29(2) Child and Family Law Quarterly 165, 176. 
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contention that the practice of surrogacy results in harm to society through the erosion of traditional 

family norms fails. 

1 Is the Risk of Harm Different in Commercial Surrogacy? 

The research discussing traditional family norms clearly reveals that the parents and children in non-

traditional families are not at any greater risk of suffering harm than those in traditional families. There 

is no factor that differentiates families whose children are born through either altruistic or commercial 

surrogacy from other, more traditional, families and thus there is no explicit evidence of any harm 

being suffered by the individuals that make up these alternative family units.  

It follows then, that because there is no apparent risk of surrogacy causing harm through the erosion 

of traditional family norms, a discussion of whether the risk of harm is different in commercial 

surrogacy cannot be advanced.   

B Motherhood: Diminished or Redefined? 

Previously, I thought the genetic link helped created the bond between you and the baby, but it has 

nothing to do with it.264 

Hoffnung states that ‘[w]e need to consider conception, pregnancy, and motherhood as socially 

constructed. They meant different things in earlier eras.’265  Society assumes, and indeed for the most 

part expects that a woman who intentionally becomes pregnant, gestates and subsequently gives 

birth to a child, will mother that child. The predictable societal response to a woman who relinquishes 

 
264 Quote from Vicky, a surrogate, extracted in H. Ragoné ‘Incontestable motivations’ in S. Franklin and H. Ragoné 
(eds), Reproducing reproduction: kinship, power and technological innovation (University of Pennsylvania Press, 
1998) 118, 118. 
265 Michele Hoffnung, 'Teaching About Motherhood: Revisioning Family' (2011) 35(2) Psychology of Women 
Quarterly 327, 328. 
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her child is one of disgust, even revulsion.266 She may be considered ‘unwomanly’ and may be likened 

more to ‘the wicked stepmother of fairy tales than a ‘real woman’.’267    

Some may even claim that societal norms will be harmed, and the role of motherhood diminished by 

the conduct of women who deliberately become pregnant with the intention of relinquishing the child 

to others who will parent and raise that child into adulthood. Surrogacy, be it traditional, gestational, 

altruistic or commercial, challenges all of these socially accepted norms of reproduction and 

motherhood.   

But, as revealed in the discussion of family norms, the notion of what constitutes a traditional family 

unit has undergone a process of gradual evolution over the past 30-40 years. The emergence, and now 

common use, of ART has assisted with this evolution, effectively dividing the concept of what 

constitutes motherhood into genetic, gestational and social. With this change in familial structure 

comes a change in the parenting roles traditionally played by a mother and a father.  

Surrogacy challenges societal perceptions of motherhood because historically a woman’s role in 

society has principally (if not solely) been defined as that of wife and mother.268 A woman’s role as a 

surrogate is a significant departure from the traditional norms associated with motherhood and 

marital reproduction. Leaving aside the reports of Biblical surrogacy, the modern-day concept of a 

surrogate in the Western World is likely to have evolved from the liberalisation of sexual behaviours 

in the 1970s and the ‘feminist critique of the confining bonds of motherhood.’269 Included in this 

critique of the role of motherhood is the belief that the “ideology of motherhood” perceives maternity 

and motherhood as inextricably connected, both physically and emotionally.270 The result appears to 

 
266 Jill Marshall, 'Giving birth but refusing motherhood: inauthentic choice or self-determining identity?' (2008) 
4(02) International Journal of Law in Context 169, 182 citing Katherine O’Donovan, ‘Enfants Trouves, Anonymous 
Mothers and Children’s Identity Rights’ in K. O’Donovan and G. Rubin (eds), Human Rights and Legal History 
(Oxford University Press, 2000), 66-85. 
267 Ibid 182. 
268 Sarah B. Rodriguez and Lisa Campo-Engelstein, 'Conceiving Wholeness: Women, Motherhood, and Ovarian 
Transplantation, 1902 and 2004' (2011) 54(3) Perspectives in Biology and Medicine 409, 412. 
269 Shalev, above n 74, 86. 
270 A term commonly used in the literature yet not specifically attributable to any one commentator. 
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be a loss of autonomy for women because they are not freely able to choose either maternity or 

motherhood without being constrained to accept the other.271  

Certainly, in the context of ART and surrogacy, the feminist argument is divided.272 Some believe that 

surrogacy commodifies reproduction and motherhood and reinforces women’s domination by 

‘oppressive pronatalist ideologies’.273 But, others argue that ART and surrogacy allows women greater 

reproductive autonomy and that it should be viewed ‘as an expression of a woman’s autonomous 

decision making about her reproduction.’274  

Some feminists have even argued against the use of the word “surrogate” because it does not 

‘accurately reflect the reality of contractual parenting since the pregnant woman is the actual mother, 

that is, the gestational or birth mother.’ 275  Others, however, support the converse view that 

‘parenthood is not essentially biological. It is social: it comes about when people develop social 

expectations and assume responsibilities.’276 However, regardless of the differing feminist views and 

the arguments over terminology, it is clear that surrogacy in all its guises challenges the way that 

society perceives the notion of motherhood and thus exposes surrogates and intended parents alike 

to criticism and value judgments from those opposed to the practice.   

Teman highlights the risks that surrogates take of being judged and subsequently classified by society 

as deviant or unnatural when their actions in gestating and relinquishing a child are compared against 

 
271 Marshall, above n 266, 176 citing G. Lloyd, The Man of Reason: Male and Female in Western Philosophy 
(Methuen, 1984). 
272 As noted in Chapter One, given that the focus of this thesis is on harm in the context of commercial surrogacy, 
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273 Stacy A. Hammons, 'Assisted Reproductive Technologies: Changing Conceptions of Motherhood?' (2008) 23(3) 
Affilia 270, 270 quoting M.E. Gimenez ‘The mode of reproduction in transition: A Marxist-feminist analysis of 
the effects of reproductive technologies’ (1991) 5 Gender and Society 334, 337. 
274 Ibid 270 quoting B. Bennett, ‘Choosing a child’s future? Reproductive decision-making and preimplantation 
genetic diagnosis’ in J. Gunning and H. Szoke (eds) The regulation of assisted reproductive technology’ (Ashgate, 
2003) 168, 168. 
275 See Ciccarelli and Beckman, above n 179, 22 (emphasis in original) citing H. Hanafin ‘Surrogacy and 
Gestational Carrier Participants’ in L. Hammer-Burns and S.C. Covington (eds), Infertility Counseling: A 
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the traditional cultural creed that obliges women to raise the children they bear.277 She identifies that 

surrogacy represents a ‘cultural anomaly’, arising as a result of surrogates’ contradictions of the 

societal conventions of family and motherhood that regard reproduction as a natural result of intimate 

heterosexual married relationships, culminating in the destabilisation of the moral framework of the 

family.278 As recently as 2008, some still believed that the ‘concept of parenthood is grounded largely 

in biology.’279 But, by destabilising the traditional notions of family, surrogacy reveals that rather than 

being based on biological ties, families are actually social concepts.  

The surrogate’s action in deliberately facilitating a pregnancy with the sole intention of relinquishing 

the resulting child to others challenges the traditional ideology of motherhood, irrespective of 

whether she is paid for her services or not. It has been argued that women who choose to act as 

gestational surrogates must engage in self-deception and ‘cognitive dissonance’ reduction strategies 

in order to reconcile themselves to the reality of relinquishing the resulting child.280 This argument 

also suggests that surrogates are required to view themselves as an object or as mere means to the 

ends of the intended parents and that the ‘woman’s natural intuitions are being subverted’, resulting 

in them being unable to be fully cognisant of the long-term effects of relinquishment.281  Overall, this 

argument suggests that women who act as surrogates are somehow uncomprehending of the 

magnitude of the maternal urges that they are supposedly hard-wired to feel and that in order to cope 

with the realities of relinquishing a child that they have gestated and birthed, these women must 

deceive themselves into believing that they are coping psychologically by engaging in cognitive 

dissonance strategies which attempt to suppress their maternal urges.  

 
277 Elly Teman, Birthing a Mother: The Surrogate Body and The Pregnant Self (University of California Press, 2010) 
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However, what this argument does not take into consideration is the capacity for self-determination 

and autonomy. Women are capable of self-determination and they should be free to exercise 

reproductive autonomy by agreeing to act as surrogates without society deeming their actions as 

unethical or illegitimate solely because they have no desire to socially parent the resulting children. 

Teman says that surrogacy ‘defies mainstream assumptions that identify pregnancy with the birth 

mother’s commitment to the project of subsequent lifelong social mothering and threatens dominant 

ideologies in many cultures that assume an indissoluble mother-child bond.’282  

Schultz believes that reproductive autonomy should be respected and if a woman makes a voluntary 

choice to act as a surrogate then ‘the principle of private intention [should] be given substantial 

deference and legal force.’ 283  However notwithstanding this, Harrison identifies that ‘many 

philosophers and theologians, although decrying gender inequality, still unconsciously assume that … 

women should exemplify moral purity and self-sacrifice.’284 But she also notes (somewhat caustically) 

that ‘perfection and self-sacrifice are never taken to be a day-to-day moral requirement for any moral 

agent except, it would seem, a pregnant woman.’285  

Because surrogacy challenges the societal norms about motherhood, the distinction between 

biological and social motherhood has become a topic for academic discussion.286 Social motherhood 

refers to the intention to parent a child and does not depend upon the existence of a biological 

connection between mother and child. Biological motherhood is generally attributed to the woman 

who gives birth to the child. However, before proceeding further with this discussion, it is useful to 

clarify that there is a distinction between biology and genetics. A biological mother is a woman who 

gestates and gives birth to a child whereas a genetic mother is the woman who provided the ovum to 
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create the child.  Thus, gestational surrogacy blurs the distinction between biological, genetic and 

social parenthood, creating the potential for an uncomfortable societal perception of the surrogate’s 

role as foetal incubator.  

If the intended mother is not the biological mother but is both the genetic and intending social mother 

of the child, what then of the gestational surrogate; the woman who gestates and births the child but 

has no extended biological or social mothering role? Shanley’s research into surrogacy addresses that 

question and her answer is that ‘childbearing and child rearing are two quite distinct human functions’ 

and therefore the role of child-rearer need not be mutually exclusive to that of child-bearer.287 The 

longitudinal research conducted by van den Akker supports Shanley’s observations. That research 

revealed that the gestational surrogates emphasised the genetic link between the intending mother 

and the child.288 Conversely, the traditional surrogates instead emphasised the value and importance 

of social motherhood (i.e. the role that the intending mother would play in the child’s life).289  

Historically, motherhood has been seen as a predominantly female role; but the ability to 

disenfranchise a woman’s childbearing and child-rearing capacities now allows women to 

demonstrate that the traditional norms associated with motherhood are no longer accurately 

definitive of women as individuals. Rather, conception, pregnancy and motherhood should all be 

regarded as social constructs; subject to fluctuating norms that evolve as time progresses and that are 

individually recognised within the social and economic contexts of different cultures.  

1 Is the Risk of Harm Different in Commercial Surrogacy? 

Given that the mother has historically been seen as an integral part of the family unit, the traditional 

notions of family and motherhood are linked. Concerns that surrogacy (both altruistic and commercial) 

harms society by devaluing the role of motherhood are often interwoven into a broader discussion of 

 
287 Shanley, above n 249, 105. 
288 Of course, this occurred only in instances where the intended mother had provided the egg and was in fact 
the genetic mother of the resulting child.  
289 van den Akker, Genetic and gestational surrogate mothers' experience of surrogacy, above n 54, 157. 
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how non-traditional families have formed since ART became available, thus providing an additional or 

alternative pathway to parenthood.  

The literature that examines how society attempts to reconcile surrogacy with the traditional role of 

motherhood shows that the social constructs that define what constitutes a mother have gradually 

undergone a process of evolution as technology advances and diversity in families is accepted. This 

evolution is a positive step for society and there is little evidence to support any assertion that these 

changing normative values has diminished or devalued the traditional norms associated with 

motherhood.  

The available literature discusses surrogacy in general terms, without differentiating between 

altruistic and commercial arrangements. As such, the changing roles of women and social norms 

relating to conception, pregnancy and motherhood are not impacted by the practice of either altruistic 

or commercial surrogacy. Given that there is no evidence that either altruistic or commercial surrogacy 

causes harm to society through the devaluation of the traditional role of motherhood, it cannot be 

said that the risk of harm (if there were to be a risk) is unique to commercial surrogacy.  Therefore, 

harm to society through the devaluation of the traditional role of motherhood will not be included in 

the harm analysis contained in Chapter Five.  

C Commodification 

Mercenary considerations used to create a parent-child relationship and its impact on the 

family unit strikes at the very foundation of human society and is patently and necessarily 

injurious to the community.290 

In today’s consumerist society, commodification of objects is rife. Spar identifies that many items that 

have previously been provided for free, such as television and radio, now come with a cost. However, 

whilst it is socially acceptable for most things to belong within a market and have a price attached to 

them, society still identifies some things that money should not be able to buy and which must remain 

 
290 Shalev, above n 74, 93 quoting from the trial court judgment in Doe v Kelley 6 Fam.L.Rep BNA (1980) 3013. 
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sacrosanct.291 Children, especially, are identified as being ‘distinctly inalienable’: you cannot put a 

price on a human life.292  

But some commentators claim that commercial surrogacy does exactly that: that the nature of the 

agreement between the surrogate and the intended parties attaches a price or value to the child that 

is born as a result of that agreement.293  Their position is that children born through surrogacy, 

specifically those born through commercial surrogacy, are treated as mere commodities; things to be 

bought and sold by the people engaged in the transaction. As Spar points out in her discussion of 

markets and reproduction, ‘every day, around the world, children are being acquired through 

distinctly commercial channels.’ 294  The channels to which she refers include fertility clinics and 

adoption agencies that engage in activities designed to result in the creation or acquisition of children.  

It can be seen from Spar’s identification of the commercial channels associated with assisted 

reproduction that even altruistic gestational surrogacy requires money to be expended to achieve 

pregnancy. But it would be hazardous to assume that simply because medical professionals are paid 

to provide ART services, that any child that results from a medically assisted pregnancy is viewed by 

its parents (or by society) as a commodity that was bought within the confines of a specific 

marketplace.   

There is a distinct gap in the literature discussing commodification and surrogacy in that it almost 

exclusively refers to commodification in the context of commercial surrogacy and the possibility that 

commodification could occur in an altruistic surrogacy setting is rarely, if ever, mentioned. This is in 

itself revealing, because it shows from the outset that the potential for harm through commodification 

is generally viewed as being relevant only in the commercial surrogacy context.   

 
291 Debora Spar, 'Buying our children. Selling our souls? The commodification of children' (2006) 27(3) Conscience 
14, 14. 
292 Ibid. 
293 See, eg, Belliotti, above n 107, 389; Margaret Jane Radin, Contested Commodities (Harvard University Press, 
1996); Elisabeth M. Landes and Richard A. Posner, 'The Economics of the Baby Shortage' (1978) 7(2) the Journal 
of Legal Studies 323. 
294 Spar, above n 291, 14. 
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1 Commodification and its Limits 

Commodification has been defined as ‘the process of something becoming understood as a 

commodity, as well as the state of affairs once this has taken place.’295  For something to become a 

commodity (whether it be a good or a service) it is necessary that it has some value and that it can be 

traded or exchanged for something else of value.  When parties come together to exchange things of 

value, a market for that thing is created and that market will exist as long as there is a demand for the 

thing and a supply available to meet that demand.  This principle applies regardless of whether trade 

in that particular thing is legal.  The market for trade in prohibited commodities is known as a black 

market. Black markets exist for the sale of many things including illicit drugs, pirated merchandise, 

bodily organs and people (including babies).    

In the commercial arena, the doctrine of freedom of contract has long been used to justify the creation 

and maintenance of markets. Indicating his support for the doctrine of freedom of contract, Mack 

writes that ‘each person ... has a right to accept any contractual offer (except for payments to coerce 

others).’296   However, Marxist theory highlights some deficiencies in the doctrine of freedom of 

contract, identifying that between the different classes (capitalists, workers and the bourgeoisie) 

there has always existed different levels of bargaining power.   

This inequality of bargaining power created the possibility of the stronger party obtaining a better 

benefit from the transaction than the weaker party, thus creating the potential for the weaker party 

to be exploited. As such, the arguments of exploitation and commodification often appear to be 

inextricably linked and it is usually in the context of a commercial transaction that takes place within 

the confines of the relevant market, with the accompanying and acknowledged freedom of contract, 

that the risk of exploitation manifests. The potential for the party in the weaker bargaining position to 

 
295 Martha M Ertman and Joan C Williams (eds), Rethinking Commodification (New York University Press, 2005) 
1 citing Margaret Jane Radin, Contested Commodities (Harvard University Press, 1996) 95 (‘Contested 
Commodoties’). 
296 Eric Mack, 'In Defense of 'Unbridled' Freedom of Contract' (1981) 40(1) American Journal of Economics and 
Sociology 1, 7. 
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be harmed poses the most danger in the sphere of contracts for personal services. In a contract for 

personal services (as opposed to one for the sale of goods) the liberty, and potentially the physical 

and/or mental wellbeing of the party providing the services is at risk.  

In identifying that there was a risk of commodification occurring in transactions for services, Mill 

argued that while respecting a person’s liberty is paramount, there are nonetheless some instances in 

which the parties’ freedom to contract should be restricted because there are some things that should 

not be commodified.297 Such restrictions would include contracts for slavery, whether they are formed 

by two parties for the purpose of violating the rights of third parties or those under which a person 

‘abdicates his liberty’ and voluntarily agrees to be sold as a slave.298 In regard to the latter situation, 

Mill believes that the ‘principle of freedom cannot require that he should be free not to be free.’299  

Similarly, Weber recognises that society at large has recognised that there are some things that are 

unacceptable and even though someone may act with the best of intentions, ‘the payment of money 

for certain human conduct violates traditional moral norms’ and ‘treating a person as property violates 

a fundamental moral principle.’300  

2 Commodification and Surrogacy 

Some may argue that, because children born through commercial surrogacy are deliberately 

conceived and will be loved by their parents, no harm is caused by treating that child as an item of 

property.301 But the act of engaging in surrogacy, particularly in cases of traditional surrogacy, could 

see the parties ‘express a set of attitudes towards children which undermines the norms of parental 

love.’302   

 
297 Jeremy Bentham and John Stuart Mill, The Utilitarians: An Introduction to the Principles of Morals and 
Legislation (Dolphin, 1961) 583. 
298 Ibid. 
299 Ibid. 
300 Walter M. Weber, 'The Personhood of Unborn Children: A First Principle in "Surrogate Motherhood" Analysis' 
(1990) 13(1) Harvard Journal of Law and Public Policy 150, 151. 
301 Anderson, above n 90, 77. 
302 Ibid. 
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The term commodification is often used to ‘challenge the understanding of things, services, or 

relationships in market terms.’ 303  In this regard, in order to resolve the commodification and 

commercial surrogacy debate, one must ascertain ‘what exactly do paid surrogates sell: babies, 

gestational services, or something else?’304  So, it becomes clear that the issue central to the debate 

regarding commodification and commercial surrogacy is deciding not simply what the boundaries of 

the market should be; but indeed whether commercial surrogacy even operates within a defined 

market.  

In a similar and somewhat related area of reproduction, the literature that discusses egg donation also 

raises concerns regarding commodification. These concerns echo those raised in the surrogacy debate 

over what, exactly, egg donors who receive payment (either outright or in the form of IVF discounts 

as in the UK’s NESR scheme discussed earlier in this chapter), are paid for; their eggs, their 

reproductive labour or the risks undertaken?305 As in egg donation, the key to understanding the 

potential relationship between commercial surrogacy and commodification lies in analysing and 

understanding what the true subject matter of the surrogacy agreement is.306  

Shanley identifies that a tension exists between the right to exercise autonomy through the freedom 

to enter contracts and the preservation of certain human relationships that should never enter the 

contractual arena.307 To reconcile this tension and to determine what should be legally permissible, 

the proposed subject matter of the contract should be considered in light of prevailing social norms.  

Thus, in the context of commercial surrogacy, the subject matter of the surrogacy agreement requires 

close scrutiny in light of the prevailing social norms to determine whether claims of commodification 

can be supported.  

 
303 Ertman and Williams, above n 295, 4. 
304 Wilkinson, above n 109, 143 (emphasis in original). 
305  Erica Haimes, Ken Taylor and Ilke Turkmendag, 'Eggs, Ethics and Exploitation? Investigating Women's 
Experiences of an Egg Sharing Scheme' (2012) 34(8) Sociology of Health and Illness 1199, 1201. 
306 Wilkinson, above n 109, 143. 
307 Shanley, above n 249, 105. 



241 
 

Even in today’s society where it is broadly acknowledged that almost anything can be bought, sold or 

traded, there is an obvious danger in viewing people and their labour as commodities. Article 35 of 

the Convention on the Rights of the Child requires that State Parties must ‘take all appropriate national, 

bilateral and multilateral measures to prevent the abduction of, the sale of or traffic in children for 

any purpose or in any form.’308 Further, Article 1 of the Optional Protocol on the Convention on the 

Rights of the Child also expressly prohibits the sale of children.309  As Australia is a signatory to both 

the Convention and the Optional Protocol, it is incumbent on our governments (state and federal) to 

ensure that certain practices involving children, including surrogacy, uphold this principle. It is noted 

that ‘[t]he absence of clear and comprehensive laws addressing surrogacy can lead to unregulated 

commercial surrogacy developing, with accompanying exploitative practices.’310  

Whilst one may argue that Australia’s surrogacy laws are already clear and comprehensive, the 

hypothesis put forward in this thesis is that the current regulatory response to commercial surrogacy 

is disproportionate to the risk of harm it poses. Therefore, it is important to examine the potential for 

commodification to occur in the overarching surrogacy context and to determine whether the 

potential risk of commodification is present in both altruistic and commercial surrogacy arrangements.  

Fabre holds that while treating children as commodities ‘violates the requirements that we treat one 

another with the respect owed to persons’, it cannot necessarily be assumed that a surrogate who 

sells her gestational labour, the intended parents who pay her for this service, or the community in 

general will view the resulting child as a commodity.311  Anecdotal accounts of intended parents 

indicate that they see the resulting child as being a precious gift; not as the product of a commercial 

 
308 United Nations, Convention on the Rights of the Child, UN GAOR, 44th sess, UN Doc A/44/736 (1990) art 35 
(‘CRC’). 
309 Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and 
child pornography, opened for signature 25 May 2000, A/RES/54/263 (entered into force 18 January 2002) art 1 
(‘Optional Protocol’). 
310 Maud de Boer-Buquicchio, Report of the Special Rapporteur on the Sale and Sexual Exploitation of Children, 
Including Child Prostitution, Child Pornography and Other Child Sexual Abuse Material, UN Doc A/HRC/37/60 (15 
January 2018) 6[16] (‘Report of Special Rapporteur’). 
311 Fabre, above n 73, 190. 
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transaction. Likewise, nor can it be assumed that the child who is born through commercial surrogacy 

would share that view. 

The perception of baby-selling appears to stem from the objectification and dehumanisation of the 

result of the surrogate’s endeavours (the child), rather than the elemental value of such endeavours 

themselves.  Despite the long-held fears that legalising surrogacy would open the floodgates for 

surrogacy for convenience, which would see poor and uneducated surrogates hired by affluent and 

educated intended parents to produce children simply because the intended mothers did not want to 

interrupt their busy careers or undergo the physical challenges of pregnancy and childbirth, this is not 

the case. Blyth’s study of British surrogates found that: 

It was clear from the surrogate mothers themselves, and supported by the commissioning parents, that 

the motives for the latter embarking on a surrogacy arrangement had very little to do with the spectre 

of ‘surrogacy for convenience’ raised by both the Warnock Committee … and the Human Fertilisation 

and Embryology Authority.312 

Similarly, Ragoné’s study of commercial surrogacy in the United States also revealed that whilst 

payment was part of the arrangement, it was not the surrogates’ sole motivation for engaging in 

surrogacy. Specifically, she makes mention of testimony given to a California State Legislative 

information-gathering committee by Jan Sutton, the founder and spokesperson for a group of 

surrogates that: ‘My organisation and its members would all still be surrogates if no payment were 

involved.’ 313 She further observes that the devaluation of payment by surrogates as being ‘insufficient 

to compensate for ‘nine months of pregnancy’’ reflects their genuine belief that children are priceless 

and that what they are doing is helping to provide infertile couples with the ultimate gift.314
 

 
312 Eric Blyth, '"I wanted to be interesting. I wanted to be able to say 'I've done something interesting with my 
life'": interviews with surrogate mothers in Britain' (1994) 12(3) Journal of Reproductive and Infant Psychology 
189, 193. 
313 Heléna Ragoné, 'The Gift of Life: Surrogate Motherhood, Gamete Donation and Constructions of Altruism' in 
Rachel Cook and Shelley Day Sclater with Felicity Kaganas (ed), Surrogate Motherhood: International 
Perspectives (Hart Publishing, 2003) 209, 212. 
314 Ibid 213-4. 
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At the other end of the spectrum, Radin is unequivocal in her view that commercial surrogacy amounts 

to baby-selling and in this regard she states that  ‘conceiving of any child in market rhetoric harms 

personhood’,315 and ‘might well create ... a commodified self-conception.’316  Posner and Landes, who 

discuss commodification of children in the context of the adoption market, point out that despite a 

contract for the sale of a child being contrary to public policy and ‘destructive of the best interests of 

parents, children, and society’, such a black market for babies exists.317   

Shalev, who supports the view that women should be able to act autonomously and enter into 

contracts for their reproductive services, puts forward the suggestion that the black market was likely 

created as a result of the legal prohibition of reproductive labour because ‘any legal restriction on 

permissible forms of reproductive collaboration would merely drive the activity underground, creating 

a black market.’318 Also alluding to the existence of this black market, Millbank notes that ‘hundreds 

of Australians undertake commercial surrogacy abroad every year and this number continues to 

increase rapidly.’319  

But as mentioned above, the matter in question is whether the nature of this black market is one in 

which babies are sold, or one in which the commodity is actually the surrogate’s reproductive services. 

The issue of baby-selling has often been discussed in the context of adoption where there is 

widespread prohibition of payments being made to the relinquishing mother. Shalev identifies that 

differentiating between paying for a child and paying for reproductive services might initially appear 

a matter of semantics. But she goes on to say that the differentiation between these two payments is 

vital because, unlike the decision to relinquish a child for adoption which occurs as a result of an 

existing (usually accidental) pregnancy, in surrogacy the agreement is made before the deliberate 

 
315 Radin, Contested Commodities above n 295, 139. 
316 Margaret Jane Radin, 'Contested Commodities' in Martha M. Ertman and Joan C. Williams (eds), Rethinking 
Commodification (New York University Press, 2005) 81, 93. 
317Landes and Posner, above n 293, 339 quoting Margaret V. Turano, ‘Note: Black-Market Adoptions’ (1976) 
22(1) Catholic Lawyer 48, 69. In 1978 the cost of a baby ‘adopted’ through a black market was estimated to 
range between US$9 000 and US$40 000. 
318 Shalev, above n 74, 158. 
319 Millbank, above n 80, 478. 
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conception of the child, the parties are identifiable from the outset and their intentions in respect of 

the social parentage of the resulting child are clear.320  

Drabiak et al describe commercial surrogacy as ‘a contractual relationship where compensation is paid 

to a surrogate … in exchange for the surrogate’s gestational services.’321 Another view is that in a 

commercial surrogacy transaction the real commodity is ‘a set of legal rights and duties, not the 

child.’322 By way of clarification, the view of these commentators is that ‘although a child is transferred 

to a different household and established in a new legal relationship, the cluster of rights and duties 

that define the role of legal parent – and not the child – is the commodity exchanged in this market.’323   

The distinction made by these commentators erodes the strength of the commodification argument 

against commercial surrogacy making it possible to see commercial surrogacy transactions as 

somewhat analogous to many other contracts that are based on the provision of personal services,324 

and that are not perceived as being morally objectionable. But, notwithstanding this, there are still 

certain activities that people should be able to voluntarily choose (or refuse) to engage in (but not for 

a price); and there are certain goods that may be given freely but not sold.325  

Radin expresses the concept of “non-saleability” of certain goods or services as market-

inalienability.326 A good or service that is market-inalienable may be so by virtue of the rule of law, by 

prevailing societal norms and morals, or both. Further, depending on the nature of the good or service 

 
320 Shalev, above n 74, 95. 
321 Katherine Drabiak et al, ‘Ethics, Law and Commercial Surrogacy: A Call for Uniformity’ (2007) 35 Journal of 
Law, Medicine and Ethics 300, 301. 
322 Lawrence A. Alexander and Lyla H. O'Driscoll, 'Stork Markets: An Analysis of "Baby-selling"' (1980) IV(2) The 
Journal of Libertarian Studies 173, 191. 
323 Ibid 174 (emphasis in original). 
324 Artists are a prime example of this type of contract.  It has long been held that if an artist is commissioned to 
produce a piece of artwork, be it a painting, sculpture or some other thing of artistic interpretation, the contract 
is one for services, yet the end result of the contract is something tangible. See eg Robinson v Graves [1935] 1 
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325 Richard J Arneson, 'Commodification and Commercial Surrogacy' (1992) 21(2) Philosophy and Public Affairs 
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in question, market-inalienability may vary in degrees. This is the case in the surrogacy context: 

Altruistic surrogacy is now widely accepted by the prevailing societal norms and is permitted by the 

rule of law, but (arguably) only because the surrogate is not paid for her services. Market inalienability 

does not mean that the good or service in question cannot be transferred at all: it can be gifted, but it 

must not be sold. This view of alienability and inalienability within a market reflects the concept of 

market regulation, upon which Mill commented in the following terms: 

Whatever it is permitted to do, it must be permitted to advise to do. The question is doubtful 

only when the instigator derives a personal benefit from the advice, when he makes it his 

occupation, for subsistence or pecuniary gain, to promote what society and the State 

consider to be an evil.327 

So, even in today’s liberal society where virtually everything has a price there are still some things that 

money cannot (or should not be able to) buy; and arguably a baby (especially one that is the genetic 

child of the seller) is one of them. However, in the context of gestational commercial surrogacy where 

the surrogate bears no genetic connection to the child,328 the claim that commercial surrogacy is akin 

to baby-selling and, by extension, commodifies the resulting child loses significant traction.  The 

weakening of the commodification argument in relation to gestational surrogacy was recognised as 

far back as 1990 when the National Bioethics Consultative Committee commented that ‘when 

surrogacy is made possible by IVF, some of the traditional objections against surrogate motherhood 

as involving sexual intercourse outside marriage, or as involving a woman “selling” her baby to another, 

may no longer hold.’329 

 
327 Jeremy Bentham and John Stuart Mill, The Utilitarians: An Introduction to the Principles of Morals and 
Legislation (Dolphin, 1961) 578-579. 
328 There is some recent discussion acknowledging that there is a transfer of microbiome and some of the 
mother’s cells into the foetus during pregnancy, but the foetus is not genetically related to the surrogate. The 
cells transferred are short-lived in the child’s body and are usually completely replaced by the time the child 
reaches 2 years of age. See, Carl Zimmer, She Has Her Mother’s Laugh: The Story of Heredity, Its Past, Present 
and Future (Dutton 2018) which discusses the relationship between mother and child.  
329 NBCC Report 1, above n 1, 5 [2.3.2]. 
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There will always be those who perceive commercial surrogacy to be the commodification of children 

rather than the surrogate receiving compensation for her time, pain and suffering. But despite these 

differing views, surrogacy brings children that would otherwise never have existed and who are 

desperately wanted, into the world. The question of whether or not the surrogate received payment 

for her role in the surrogacy agreement should not be used as the yardstick against which the value 

of the resulting child is measured. As McLachlan and Swales point out: 

[b]abies are not commodities. Babies are not anyone’s property. They cannot be bought or sold. 

Similarly, parenthood and the custody of children cannot be bought or sold, even though they can be 

brought about indirectly by monetary transactions involving the transfer of goods and services. For 

instance, one might pay for the services of a matrimonial agency and thereby meet one’s future spouse. 

But that is not the same as purchasing a husband or buying matrimony. Likewise, with commercial 

surrogate motherhood, one does not buy a baby. Rather, one might be thought to buy the services of 

the surrogate mother in carrying the baby, which is the genetic child of the buyers of the service in the 

case of gestational surrogate motherhood. One might also buy the services of a commercial surrogacy 

agency, which can be useful in facilitating and supervising the surrogacy arrangement. But neither of 

these service purchases is equivalent to actually buying a baby.330 

When contemplating commodification in the context of commercial surrogacy, some may argue that 

because the surrogate is paid a fee in addition to reimbursement of her expenses this therefore 

necessarily results in the commodification of children. However, even in altruistic gestational 

surrogacy money changes hands; between the intended parents and surrogate for her expenses, 

between the intended parents and the medical professionals who provide the ART services and who 

monitor the surrogate’s pregnancy and deliver the resulting child into the world, and between the 

parties and the legal and mental health professionals whose services are engaged to facilitate the 

 
330 Hugh V McLachlan and J K Swales, 'Commercial surrogate motherhood and the alleged commodification of 
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agreement. Yet, despite the lengths that intended parents go to and the expenses that they incur to 

have a child, altruistic surrogacy is rarely seen as resulting in the commodification of children. 

In adoption, a practice that (as previously mentioned) is somewhat similar to surrogacy, it is normal 

for money to change hands, with adoption agencies receiving significant payments to finalise 

adoptions.  Adoption has long been seen as being socially acceptable and children who have been 

adopted are not usually seen as objects of commodification, as those born through commercial 

surrogacy are. Shalev points out the limits of commodifying children born through commercial 

surrogacy when she identifies that: 

A … market in reproduction – based on prior-to-conception agreements – does not involve the purchase 

of transferable rights or imply a right to resell a child. Rather, a childless couple is regarded as 

purchasing the reproductive labor of a birth mother so as to acquire the privilege of being responsible 

for the long-term care of the child.331  

There are arguments that commercial surrogacy, and the resultant commodification of children, 

would create a psychological threat to all children because it would change the way society views 

children and ‘instead of viewing them as unique individual personalities to be desired in their own 

right, we may come to view them as commodities or items of manufacture to be desired because of 

their utility.’332 This then leads to the potential issue of the “defective” child; the child who is born 

disabled and whom neither the intended parents, nor the surrogate, wants.  

If society accepts the commodification of children born through commercial surrogacy then it would 

open the door for intended parents to reject the imperfect child and ‘like bruised fruit in the produce 

bin of a supermarket, this child is likely to become an object of avoidance.’333 Some may also argue 

that this scenario could just as easily arise in altruistic surrogacy and whilst that is no doubt true, it is 

also natural to assume that when people pay money for something, they expect quality. That 
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expectation of quality is not usually present when someone is the recipient of a gift freely given. Thus, 

expectations as to the quality of the resulting child, and its subsequent (if unconscious) 

commodification, are more likely to occur in a commercial rather than altruistic surrogacy setting.   

The commodification argument was originally raised when traditional surrogacy was the only option 

available to intended parents and surrogates. In traditional surrogacy, the resulting child is the genetic 

child of the surrogate and therefore, it is easy to see how the commodification argument could gather 

momentum. As previously mentioned, those who oppose commercial surrogacy have often expressed 

the view that ‘conceiving of any child in market rhetoric wrongs personhood,’334 and that ‘pregnancy 

is a special kind of labour – to wit, a labour of love, which should not be subverted by financial 

considerations.’335  

It seems then that the risk of harm through commodification largely rests on personal and societal 

perceptions; the perception that because the surrogate was compensated for her gestational services, 

rather than giving of them voluntarily, the resulting child is little more than a chattel, the product of 

an inherently commercial transaction.  As to combatting society’s perception of commercial surrogacy 

itself and of the children born through commercial surrogacy, Alexander and O’Driscoll note that: 

Unless parental and social attitudes foster the belief, the child need not regard the fact that his parents 

paid for the right to rear him as central to his identity, or the price paid for that right as indicative of his 

moral worth.336 

The commodification argument against commercial surrogacy has also been based on moralistic 

grounds: that commercial surrogacy involves the sale of parental rights; the sale of parental rights 

commodifies children; commodifying children is immoral; immoral behaviour should also be illegal; 

therefore, commercial surrogacy should be illegal.337  
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Yet another view is that commercial surrogacy involves treating the surrogate and the resulting child 

merely as means to ends, rather than as ends in themselves and this in itself causes them to be 

objectified and thus commodified. Therefore, it has been argued that commodification and, by 

extension, commercial surrogacy, ‘wrongs personhood’. 338  This argument is premised on the 

assumption that ‘the commodification of future persons in such arrangements is ethically 

indistinguishable from the commodification of existing persons’ such as in the case of paid adoption 

or slavery.339 But, as Gaffney points out, this assumption ‘stems from a failure to heed the difference 

between the morality of commodifying individuals and the morality of commodifying human life in 

the abstract.’340   

In many aspects, the value of life is attributed either explicitly or inexplicitly. It is widely accepted that 

explicitly commodifying or placing a value on an existing person’s life is morally wrong, i.e. you cannot 

sell a person into slavery. Inexplicit attribution of value (or abstract commodification) occurs when 

human life generally is valued in the abstract sense. Abstract commodification occurs frequently and 

goes largely unchallenged. For example, if the government decides not to build a hospital in a 

particular area because the number of lives that could potentially be saved does not justify the 

construction and staffing costs it would be rare for objectors to argue that the government has 

commodified those people whose lives could be saved were the hospital to be built. Rather, in that 

instance, the government is attaching an abstract price tag to the value of human life generally in the 

process of conducting its cost-benefit analysis; but because it is done in an abstract sense, the 

commodification is inexplicit and therefore morally acceptable.341   

Thus, in the specific context of gestational commercial surrogacy it could be argued that any 

commodification that occurs is in the abstract, and therefore inexplicit sense, only. In gestational 

commercial surrogacy, the surrogate bears no genetic relationship to the resulting child so the 

 
338 Radin, Contested Commodities above n 295, 139. 
339 Gaffney, above n 337, 289. 
340 Ibid 289. 
341 Ibid 289. 
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argument that she is selling her child is unsustainable. Thus, by extension, payments to the surrogate 

and to the various medical practitioners and clinicians that are necessary to create and monitor the 

pregnancy and assist with the birth of the resulting child are made to compensate those people for 

their services rendered; not to explicitly attribute a value to the life that is created. Therefore, any 

value that is placed on the human life that results from the pregnancy is done so in the abstract sense 

only and not as explicitly attributing a price tag to the life of that particular human.  

Things are only commodities if they are treated as such. Children born through commercial surrogacy 

are, except in an exceptionally rare few tragic instances, desperately wanted by the intended parents. 

The payments made would not be representative of the value of the things that make the resulting 

child a person, an individual with his or her own unique personality. As Lawrence and O’Driscoll point 

out, ‘[a] child who knows he is loved does not see and value himself as merchandise.’342 Whilst the 

intended parents pay money to third parties and to the commercial surrogate, the resulting child is 

not seen by them or by the surrogate, as a commodity that has been bought and sold. Further, as the 

comments below from Anne (who was born through commercial surrogacy in 1993) reveal, children 

born through commercial surrogacy do not necessarily see themselves as commodities, nor do they 

see the commercial aspect of surrogacy in a negative light: 

I think having a broader definition of family has allowed me to have deeper relationships than most 

with my parents (with time) and friends. I’ve also learned purely as a result of my being here that there 

is an incredibly good and beautiful side to humanity. It’s taught me the importance of giving back and 

of doing things for others that they may not be able to do for themselves. Yes, me being born in an 

economic sense is nothing more than a transaction. The same is true from a legal standpoint: I’m a 

result of a legal contract. However, me being born in the anthropological sense shows an incredibly 

fascinating and wonderful next step for humans. Me being born in a sociological sense shows change 

in a variety of institutions (medical, legal, etc.), social opinion, and simply how people interact.343 

 
342 Alexander and O'Driscoll, above n 336, 192. 
343  Jerry Mahoney, My Interview with Anne, a Child of Surrogacy (Part 2) (9 May 2015) <www.jerry-
mahoney.com>. 
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3 Is the Risk of Harm Different in Commercial Surrogacy? 

Whilst there is an abundance of literature that discusses whether commercial surrogacy is tantamount 

to baby-selling and therefore commodifies the resulting child, the mere fact that money exchanges 

hands in order to bring a child into being cannot be in and of itself determinative that commercial 

surrogacy results in commodification. If there is a risk of harm through commodification, then it is 

likely that the genetic connection between the surrogate and the resulting child creates a higher risk 

of harm in instances of traditional commercial surrogacy than in gestational commercial surrogacy 

where the gestational surrogate is not genetically related to the resulting child. This can be seen in the 

comments of Anderson where the parties to a traditional commercial surrogacy agreement agree ‘in 

treating the ties between a natural mother and her children as properly loosened by a monetary 

incentive.’344 She further remarks, in reference to traditional commercial surrogacy, that the attitudes 

of the parties to the agreement ‘undermine the norms of parental love.’345  

The prevailing societal perceptions of commercial surrogacy play a role in determining whether there 

is a risk of harm to society. It could be argued that society’s perception that commercial surrogacy is 

morally abhorrent because it commodifies children and creates a risk of harm that is not reflected in 

the altruistic surrogacy context where the surrogate is not compensated for her reproductive labour. 

The current position in Australia of legalising altruistic surrogacy whilst prohibiting commercial 

surrogacy (arguably on the basis that it commodifies children) clearly recognises that the government, 

and potentially society, views altruistic and commercial surrogacy very differently. Echoing the 

sentiment that society’s perception of commodification is important, Anderson notes that 

commodification ‘is an ethical and cultural concept, not a legal one.’346 In this regard, she states that: 

 
344 Anderson, above n 90, 77. 
345 Ibid 77. 
346  Elizabeth S. Anderson, 'Why Commercial Surrogate Motherhood Unethically Commodifies Women and 
Children: Reply to McLachlan and Swales' (2000) 8(1) Health Care Analysis 19, 20 (‘Reply to McLachlan and 
Swales’). 
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[a] sound ethical critique of contract pregnancy cannot rest on the claim that this practice is exactly the 

same as turning children and their mothers into literal commodities, nor can it rest on just any parallel 

between the ways contract pregnancy treats children and their mothers and the ways some people 

treat some commodities.347 

Further, Anderson recognises that ‘free markets are wonderful institutions in their place. But they are 

objectionable when allowed to govern spheres of life that should not be commodified.’348 It has been 

said that permitting commercial surrogacy creates a danger of commodifying children and that it 

condones a fundamental human rights violation through the legalisation and normalisation of the sale 

of children.349  

But the 2018 UN Report of the Special Rapporteur on the Sale and Sexual Exploitation of Children 

raises concerns that all surrogacy can result in the commodification of children.  These concerns spring 

from the wording of Article 2(a) of the Optional Protocol to the Convention on the Rights of the Child 

which defines the sale of children as ‘any act or transaction whereby a child is transferred by any 

person or group of persons to another for remuneration or any other consideration.’350  

It is the aspect of both “transferring” and “other consideration” that concerns the UN Special 

Rapporteur. In her report she describes the transfer of a child as being either a legal transfer or a 

physical one. Such transfer, however, must be for remuneration or consideration. So, a “true” altruistic 

surrogacy agreement between close friends or relatives will likely avoid triggering the Optional 

Protocol’s definition because it is not based on a contractual relationship where the child is to be 

transferred for consideration.  

Therefore, the primary concern of commodification remains in the sphere of commercial surrogacy 

only and it can be seen that the risk of harm to society through commodification is different in 

commercial surrogacy than in altruistic surrogacy. Therefore, the risk of harm through 

 
347 Ibid 19. 
348 Ibid 25. 
349 Report of Special Rapporteur, above n 310, 7[23]. 
350 Optional Protocol above n 309, art 2(a). 
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commodification will form the basis of the harm analysis and subsequent critique of the legislative 

response to commercial surrogacy contained in Chapter Five.  

    CONCLUSION 

There are many arguments raised against surrogacy, including claims that it causes psychological harm, 

commodifies children, exploits surrogates, erodes traditional family norms and devalues the role of 

motherhood.  Surrogacy defies many of the well-established social norms associated with families and 

motherhood. It is a mechanism by which many infertile people can now realise their dream of 

becoming parents to their own genetic children. But the reality of this dream is not without its dangers.  

Whilst altruistic surrogacy is often seen as an act of sacrifice and the giving of the ultimate gift, because 

commercial surrogates receive payment for their services, commercial surrogacy has been widely 

criticised, with some commentators declaring the practice to be tantamount to baby-selling. Similarly, 

because some surrogates happen to possess a lower level of education and come from a lower socio-

economic class than intended parents opens surrogacy up to further criticisms and claims that it is an 

exploitative practice where rich, educated and desperate intended parents prey upon vulnerable, 

poor and uneducated surrogates. 

The purpose of this chapter was twofold; firstly, to identify the various harms; physical, psychological 

and social, that can be linked to the practices of altruistic and commercial surrogacy. Secondly, to 

compare the harms in the altruistic and commercial surrogacy contexts to determine whether any of 

these harms are unique to commercial surrogacy. The identification of harm unique to commercial 

surrogacy is necessary as it forms the basis of the harm analysis in Chapter Five.  The identification 

and comparison of harm in this chapter is, in itself, an original and significant contribution to the 

available literature on surrogacy because to date, no-one has attempted such a systematic and 

detailed analysis of harm in the surrogacy context.  

This chapter was structured to firstly examine the identified harms as they relate to each of the 

immediate parties to the surrogacy agreement; the surrogate, intended parents and resulting child. It 
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was also acknowledged that there was a possibility that surrogacy could create a risk of harm to 

society and so the effect of surrogacy on the societal values and norms associated with families and 

motherhood was examined, as was the potential for societal harm to occur through the 

commodification of children born through surrogacy.  

To satisfy the comparative element of this chapter, the literature examining each of these harms as 

they relate to both altruistic and commercial surrogacy was examined. It should be noted however 

that much of the available literature focussed on traditional vs gestational rather than altruistic vs 

commercial surrogacy. This, in itself, is significant because it provides insight into what the researchers 

conducting the various studies discussed thought relevant in the context of surrogacy and the 

potential risk of harm they were investigating.  

The comparative element of this chapter was undertaken because in Australia altruistic surrogacy is 

lawful whilst commercial surrogacy is not and, as thesis plans to analyse the harms unique to 

commercial surrogacy, it is essential to separate out these harms from the other harms that apply in 

both the altruistic and commercial surrogacy settings. In examining the harms relevant to surrogacy 

generally, some gaps in the literature were identified. For example, the literature discussing the 

potential link between IVF and high incidences of cancer is a relevant consideration in the overall 

surrogacy context, especially from a potential surrogate’s perspective, yet it did not consider the 

potential impact of IVF, if any, on the typical surrogate who is a healthy and fertile woman. Even 

though that literature does not always explicitly take surrogacy (and in particular, commercial 

surrogacy) into consideration, it is still valuable research and (so far as is relevant) has been taken into 

account when assessing the overall potential for harm to occur.  

Within the scope of the physical harms identified and discussed in this chapter, the likelihood of the 

resulting child suffering physical harm after birth was specifically excluded from the discussion. Given 

the specific nature of surrogacy, the analysis contained in this chapter was predicated on the 

assumption that there is little likelihood that any incidence of any post-natal physical harm that the 
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child may suffer would have a direct correlation to fact that the child was born through surrogacy.351 

Even though the decision was made to exclude post-natal harm from this analysis it was however 

noted that there are a few sporadic reports of children born through surrogacy being harmed by their 

intended parents. But one may posit that in these very few tragic cases, the likelihood of harm 

occurring would have existed irrespective of the method of the child’s conception and birth. Therefore, 

the only physical harm to the child that this chapter contemplated was harm that could occur during 

gestation.  

When examining the potential for the surrogate to suffer physical harm, the risks associated with 

pregnancy and childbirth were discussed. In analysing the potential for physical harm to the surrogate, 

there was insufficient evidence to support a conclusion that the risk of either pre-natal physical harm 

to the child or physical harm to the surrogate was different in commercial surrogacy.  

This chapter also examined the potential for surrogacy to cause psychological harm to the surrogate, 

the intended parents and the resulting child. The series of studies of children born through surrogacy, 

egg donation and natural conception proved valuable in establishing that there is no significant 

psycho-social difference between children born through surrogacy and their egg donation or natural 

conception counterparts and the risk of psychological harm to such children is minimal and is equally 

applicable to children born through both altruistic and commercial surrogacy. 

Similarly, from the perspective of the surrogate, the growing body of research that examines the 

surrogate’s feelings about the surrogacy experience, maternal-foetal bonding and the ability to 

psychologically detach from the foetus revealed that generally, surrogates engage in surrogacy for 

altruistic rather than commercial purposes and they cope well with the prospect and eventual 

relinquishment of the resulting child to the intended parents.  Therefore, irrespective of whether the 

surrogate receives payment for her gestational services, as long as she is able to give her informed 

 
351 See, Tamar Lewin, 'Man Accused of Killing Son Borne by a Surrogate Mother', The New York Times (New York), 
19 January 1995; Sally Rhoads-Heinrich, Three children born via surrogacy murdered by their parents (2011) 
SurrogateMother.com <http://www.surrogatemother.com/forum/topics/three-children-born-via-surrogacy-
murdered-by-their-parents>. 



256 
 

and voluntary consent to the surrogacy agreement, there is minimal risk of the surrogate suffering 

long-term psychological harm. Further, any risk of harm that does exist applies equally in the altruistic 

and commercial surrogacy settings. Similarly, when addressing the possibility that the surrogate may 

suffer harm through exploitation it was discovered that, whilst there are different types of exploitation 

that may occur in surrogacy, the risk of harm has the potential to manifest in both the altruistic and 

commercial surrogacy contexts.  

The discussion of harm from the perspective of the intended parents examined the potential for them 

to suffer psychological harm through financial exploitation by the surrogate or through difficulties in 

adapting to parenthood. If the surrogate threatened to refuse to relinquish the resulting child, the 

intended parents were at risk of being exploited both emotionally and financially. However, this risk 

of harm could occur irrespective of whether the surrogacy agreement was altruistic or commercial in 

nature. In relation to the intended parents’ ability to adapt to parenthood, the literature showed that, 

irrespective of whether the surrogacy agreement was commercial or altruistic, intended parents tend 

to readily and easily adapt to parenthood. Therefore, any concerns that intended parents may be at 

risk of psychological harm caused by difficulties adapting to parenthood can be dismissed.  

Finally, this chapter addressed the possibility that surrogacy poses a risk of harm to society through 

the erosion of traditional familial norms, the devaluation of the role of motherhood and the 

commodification of children. There is insufficient evidence that commercial surrogacy creates any risk 

of harm to society by eroding traditional familial norms and devaluing the role of motherhood. Rather, 

the research reveals that the social norms of family are evolving as reproductive technology advances 

are made and different family structures emerge. Gone are the days of society perceiving the exclusive 

role of women to be that of wives and mothers. Women now largely have the ability to exercise their 

reproductive autonomy, thus allowing them to make the decision to act as surrogates and relinquish 

social motherhood of the resulting child to the intended mother (or parent, as the case may be in male 

same-sex couples). Because it was concluded that there was no apparent risk of harm to society, it 

was irrelevant to consider whether it was unique to commercial surrogacy.  
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Examination of the literature discussing commodification and surrogacy revealed that surrogacy itself 

does not necessarily result in commodification of the resulting children. Altruistic surrogacy is often 

spoken of in terms of generosity and gift-giving with the surrogate being perceived as giving the 

intended parents the ultimate gift. Commercial surrogacy, on the other hand, is largely viewed 

through an altogether different lens which often sees the practice as a form of baby-selling.  Given the 

significant difference in how the two types of surrogacy are viewed, it was concluded that there is a 

risk of harm through commodification and such risk is unique to commercial surrogacy.  

Ultimately, the identification and comparison of harm conducted in this chapter revealed only one risk 

of harm unique to commercial surrogacy: the harm of commodification. Therefore, as this is the only 

harm unique to commercial surrogacy, it will form the basis of the harm analysis undertaken in 

Chapter Five. If that analysis concludes that the risk of commodification is sufficient to trigger the 

harm as threshold established in Chapter Three, then Chapter Five will also critique the regulatory 

response to commercial surrogacy to determine whether that response is proportionate to the risk of 

harm commercial surrogacy poses. If that critique reveals that the regulatory response is 

disproportionate to the risk of harm posed, then Chapter Five will examine whether the existing 

surrogacy legislation is capable of adequately responding to the risk of harm. In this regard, the 

common themes extracted from the examination of the current surrogacy legislation in Chapter Two 

will be revisited and will guide that discussion.    
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CHAPTER FIVE: ANALYSING HARM AND CRITIQUING THE REGULATORY 

RESPONSE TO COMMERCIAL SURROGACY  

 INTRODUCTION 

As the discussion in Chapter Two revealed, whilst Australia’s approach to the regulation of surrogacy 

may be inconsistent, the prohibition of commercial surrogacy is one area in which legislative 

consensus has been reached. However, given the lack of proper parliamentary attention to the 

practice of commercial surrogacy and the harms that it is alleged to cause, it is arguable whether 

prohibition is the only way to properly address the risk of harm it poses.  

The hypothesis put forward in this thesis is that by prohibiting commercial surrogacy the cumulative 

effect of the legislative response to harm is disproportionate to the risk of harm that commercial 

surrogacy poses to society. Therefore, this chapter will demonstrate that commercial surrogacy can 

better be dealt with through a comprehensive legislative framework that incorporates mechanisms 

designed to provide a response that is proportionate to the risk of harm.  

As revealed in Chapter Four, the societal harm of commodification is the only harm unique to 

commercial surrogacy and it is that harm which will be analysed in this chapter against the normative 

framework established in Chapter Three.  The analysis in this chapter will consider whether the 

societal harm of commodification is capable of triggering the harm threshold as defined in Chapter 

Three. If it is ascertained that the harm threshold is triggered, then the regulatory response to 

commercial surrogacy (i.e. the parts of the legislation that give effect to the prohibition of commercial 

surrogacy) will be critiqued. That critique will focus on whether prohibition is a proportionate 

response to the risk of harm occurring in the commercial surrogacy context or whether the legislation 

goes beyond what is necessary to adequately address that risk. 

Chapter Two provided an historical overview of surrogacy regulation in Australia including an 

explanation of how surrogacy regulation has evolved in Australia and provided insight into the policy 
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considerations underpinning the current Australian regulation. During the course of examining the 

existing surrogacy legislation in Australia, certain themes began to emerge. These themes reflected 

areas of similarity in the various jurisdictions’ surrogacy legislation and, in most instances, are 

indicative of the governments’ awareness that even altruistic surrogacy has the potential to create a 

risk of harm that must be addressed.  

Chapter Three established the normative framework against which the harms associated with 

commercial surrogacy could be analysed. Where there was a potential for the harm threshold to be 

triggered, the appropriate regulatory response to that risk of harm should be determined by reference 

to the liberal harm-based principles that demonstrate a respect for individual (and, by extension, 

procreative) liberty. Surrogacy involves the exercise of procreative liberty; particularly that of the 

woman who chooses to act as a surrogate. Whilst some argue that such action should be outside the 

ambit of reproductive law-making, there is justification for implementing some level of regulatory 

control over the practice only in order to protect against the risk of harm.  

The Harm Principle justifies the prohibition of conduct only in instances where there is a significant 

risk of that conduct causing harm. In all other instances, the proper response to potentially harmful 

conduct is to implement a less restrictive, yet carefully structured, regulatory model that aims to 

preserve liberty whilst attempting to minimise or prevent that risk of harm manifesting. 

Chapter Three achieved two objectives: first, identifying a normative framework to analyse whether 

the prohibition of commercial surrogacy in Australia is justified and second, constructing a threshold 

of harm against which the harms unique to commercial surrogacy could be measured. For the harm 

threshold, criteria are important factors in determining what constitutes a suitable regulatory 

response to particular conduct.1 Analysis of a particular regulatory response to commercial surrogacy 

then requires: 

 
1 i.e. the wrongful setback of a person’s welfare interests that results in a high risk of low-level harm or a low 
risk of high-level (significant) harm. 
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1. The identification of the harms that surrogacy in general is perceived to cause, 

2. The comparison of identified harms to determine which, if any, are unique to commercial 

surrogacy, 

3. The assessment of the risk of harm by using a mechanism that measures the likelihood of the 

harm occurring against the seriousness of the harm itself to ascertain whether the harm 

threshold has been triggered, and  

4. A critique of the current regulatory response to the risk of harm to determine whether the 

prohibition of commercial surrogacy is proportionate to the risk of harm posed. 

Chapter Four fulfilled the first two of these tasks by identifying and comparing the harms associated 

with both altruistic and commercial surrogacy in order to ascertain whether any (or all) of those harms 

are unique to commercial surrogacy.  While both altruistic and commercial surrogacy are capable of 

creating various risks of harm, the societal harm of commodification is the only harm that is unique to 

commercial surrogacy. The discussion below will analyse the societal harm of commodification to 

determine whether the harm threshold as defined in Chapter Three has been triggered. 

 THE SOCIETAL HARM OF COMMODIFICATION: ANALYSING THE RISK OF HARM  

As established in Chapter Three, the definition of harm that has been adopted for the normative 

analysis in this thesis is largely based on Feinberg’s interpretation of the Harm Principle. Feinberg’s 

theory requires that the party claiming harm must have an interest that is capable of being harmed or 

wrongfully setback.  

As mentioned in Chapter Three, interest in the relevant sense is confined to welfare interests. Similarly, 

society at large has welfare interests that should also be protected. These interests are generally 

described as public interests and include maintaining peace and security against foreign enemies, 



261 
 

preserving law and order, protecting the community from the spread of disease and having a sound 

economy.2 

Once a welfare or public interest can be established, the harm threshold as defined requires the 

conduct in question to be analysed to determine whether it is wrongful in nature. Under the definition 

of harm adopted in this thesis, only wrongful conduct can be capable of causing harm. Further, the 

interests of those claiming harm to society must be worse off as a result of the conduct than they 

would be had the conduct not occurred. However, it is not necessary for harm to actually manifest: all 

that is required is an identifiable risk that the conduct in question will, or is likely to, result in harm. 

Therefore, for the harm threshold as defined in Chapter Three to be triggered, there must be a 

wrongful setback of a relevant welfare interest.  

Once it can be established that the conduct in question is capable of triggering the harm threshold 

then consideration must be given to whether state intervention is justified and if so, to what extent 

the liberty of private citizens should be interfered with. Any regulatory response to the risk of harm 

must be proportionate to that risk and must take into consideration ‘the negative impact of 

criminalisation on other values.’3 This aspect of the harm analysis requires contemplation of the 

magnitude of the harm, the probability of the harm occurring, the aggregative effect of the harm and 

the relative importance of the harm.  

The discussion that follows will examine the societal harm of commodification to ascertain whether it 

is capable of triggering the harm threshold and if so, whether the current regulatory response of 

prohibiting commercial surrogacy goes beyond what is necessary to adequately address the risk of 

harm posed.  

 
2 Joel Feinberg, The Moral Limits of the Criminal Law: Volume One: Harm to Others (Oxford University Press, 
1984) 63. 
3 Thomas Søbirk Petersen, 'No Offense! On the Offense Principle and Some New Challenges' (2016) 10(2) 
Criminal Law and Philosophy 355, 357. 
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A Is the Commodification of Children Born Through Commercial Surrogacy a 

Wrongful Setback to Society’s Interests? 

Usually analysis of allegedly harmful conduct would contemplate the potential for the welfare 

interests of identifiable parties to suffer harm. In the context of commercial surrogacy however, the 

harm of commodification is societal not personal and is therefore (theoretically) global in nature. 

Chapter Four revealed that commodification in the relevant sense involves treating children born 

through commercial surrogacy as commodities; things bought and sold within an identifiable market.  

1 Commodification and Harm to Society 

As with early IVF, which was originally considered a threat to the traditional norms regarding 

reproduction because it used medical technology to “interfere” with the natural order of things (thus 

lessening the significance of the “blessing” or “gift” of having children), commercial surrogacy poses a 

threat to society’s trust and belief in the inalienability of personhood. As noted by the New Jersey 

Supreme Court in the infamous Baby M case ‘there are, in a civilised society, some things that money 

cannot buy.’4  

In his examination of genetic modification and eugenics, Sandel makes reference to commercial 

surrogacy, objecting to it on the grounds that it corrupts ‘the communal value of human life.’5 He 

states that ‘[t]reating children as commodities degrades them by using them as instruments of profit 

rather than cherishing them as persons worthy of love and care.’6  However, not all commentators see 

commercial surrogacy as necessarily resulting in the commodification of children. Walker and van Zyl 

believe it is difficult to substantiate the commodification claim and note that people assume a child is 

 
4 In Re Baby M, 537 A.2d 1227 (N.J. 1988) 1249.  
5 Martha Ertman, 'The Upside of Baby Markets' in Michele Bratcher Goodwin (ed), Baby Markets: Money and 
the New Politics of Creating Families (Cambridge University Press, 2010) 26 citing Michael Sandel, 'The Case 
Against Perfection: What's Wrong with Designer Children, Bionic Athletes, and Genetic Engineering' (2004) April 
The Atlantic Monthly 50, 52. 
6 Michael J Sandel, 'What money shouldn't buy' (2003) 5(2) The Hedgehog Review 77, 82. 
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being bought and sold merely because money changes hands in a commercial surrogacy agreement.7 

They argue that, since legal parentage is a matter that can only be determined by the courts, ‘neither 

babies nor parental rights can be sold,’8 and ‘children cannot be owned.’9 

In her research on freedom of contract and its connection with contracts relating to children, 

Abramowicz notes that 18th and 19th century private adoptions in England were once argued to be 

enforceable under the doctrine of freedom of contract with parties contracting for the transfer of 

parental rights and responsibilities over children - the subject of such contracts.10 However, whilst the 

courts were prepared to enforce most contracts, largely letting individuals engage in whatever 

contracts they chose, eventually they became reluctant to enforce contracts relating to children (and 

by extension the parental rights to such children) based merely on what the parties’ had contractually 

promised. From the courts’ stance on such contracts the “best interests test” evolved.11 Whilst courts 

were unwilling to enforce contracts that transferred parental rights over children, they were, where 

it was in the best interests of the child to do so, prepared to award custody to the “adoptive” parents.12  

As to determining what can be transferred and what cannot in a contractual setting, Radin writes that 

pure commodification operates in a market and is regulated by property and contract law.13 She 

identifies that commodification occurs when ‘things become part of a commercial structure and 

become subject to property and contract,’ and that ‘that can create the implicit propertization of 

things that were formerly non-property.’14 Looking then at what constitutes property, Ford believes  

property can be easily defined as ‘the absence of personhood’.15 Both Radin and Ford believe that only 

 
7 Ruth Walker and Liezl van Zyl, 'Exploitation and Commodification' in Towards a Professional Model of Surrogate 
Motherhood (Palgrave Macmillan Limited, 2017) 47. 
8  Ibid citing Hugh V McLachlan and J K Swales, 'Commercial surrogate motherhood and the alleged 
commodification of children: a defense of legally enforceable contracts' (2009) 72(3) Law and Contemporary 
Problems 91, 98. 
9 Ibid 48. 
10 Sarah Abramowicz, ‘Childhood and the Limits of Contract’ Yale Journal of Law & the Humanities (2009) 21(1), 
37, 38. 
11 Ibid. 
12 Ibid. 
13 Margaret Jane Radin, ‘Cloning and Commodification’ Hastings Law Journal (2002) 53, 1123, 1124. 
14 Ibid. 
15 Mary Ford, ‘A property model of pregnancy’ International Journal of Law in Context (2005) 1(3), 261, 265. 
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contracts for property (or “things”) should be enforceable. In this regard, the worldwide prohibition 

of slavery evidences the seriousness of the risk of harm to society of commodifying people and treating 

them as objects, things or property that are able to be traded, bought or sold. Therefore, contracts 

that purport to transfer, for a fee, custody and parental rights of living children from one party to 

another will likely be seen to commodify those children and will conflict with the underlying principle 

that people and rights in people cannot be bought and sold (i.e. the principle of the inalienability of 

personhood).  

Because the commodification of children born through commercial surrogacy potentially threatens 

the principle of the inalienability of personhood, a principle of virtually universal acceptance, rather 

than being a person- or class-specific harm, commodification should properly be categorised as posing 

a risk of harm to society. Some other examples of markets that commodify things thought to be 

inalienable and that therefore create a risk of societal harm include slavery, prostitution, cloning and 

the sale of bodily organs.  

Of these potentially harmful practices, prostitution has undergone a gradual process of acceptance, 

with several countries throughout the world now legalising and regulating the practice. 

Notwithstanding this gradually evolving level of acceptance, it can be argued that the decision to 

regulate prostitution is in itself an acknowledgement that the practice creates a risk of harm that must 

be adequately protected against. However, it can also be seen that the regulation of prostitution is 

further evidence that the risk of harm it poses is not so serious that prohibition is the only mechanism 

capable of properly responding to this risk. 

In his criticism of the idea of establishing a regulated market for the sale of kidneys, Kerstein mentions 

that ‘there are moral constraints on consensual buying and selling.’16 He states that moral principles 

forbid expressing disrespect for the dignity of humanity.17 He argues that establishing a market for the 

 
16 Samuel Kersteing, ‘Autonomy, Moral Constraints, and Markets in Kidneys.’ (2009) 34(6) Journal of Medicine 
and Philosophy 573, 574. 
17 Ibid. 
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sale of body parts, even if sold voluntarily by the “donors” defies not only this moral principle but also 

the Kantian principle that prohibits people from being used merely as means.18 In this regard, whilst 

Kerstein’s views may have some merit, they do not lend support to the analysis of commercial 

surrogacy undertaken in this thesis which is based solely on an application of the Harm Principle.  

In order to justify a legislative response based on an application of the Harm Principle, it must first be 

established whether the interests of society are interests capable of being protected by that Principle 

as defined. Accepting that some things should never be permitted to belong in a market because they 

create an unreasonable risk of harm to society, the question remains whether the potential for the 

commodification of children born through commercial surrogacy creates such a level of risk that it 

triggers the harm threshold established in Chapter Three.  

2 Public Interests as Welfare Interests 

As indicated in Chapter Three, in his discussion of harm to others, Feinberg considers the notion of 

societal or public interests.19 He poses the question as to what harms might be considered public 

harms and identifies different types of public interests that might suffer harm.  

To recap, the first type of public interest is what he describes as a collection of interests held by a 

significant proportion of the population. However, these interests are not the same for everyone: they 

are not all based on the same specified objective. Rather, everyone will have their own individual 

version of that objective. The second type of public interest is what Feinberg calls a “common” public 

interest and he describes this interest as a specified interest that all, or the vast majority, of society 

has in common. Rather than everyone having their own version of this public interest, a common 

public interest is one that is shared by all, or virtually all, of society.  

To illustrate the concept of a common public interest, Feinberg uses the example of society’s interest 

in the promotion of economic prosperity and the avoidance of recession and inflation.20 This public 

 
18 Ibid. 
19 Feinberg, above n 2, 222-3. 
20 Ibid. 
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interest could be described as an interest in ensuring the smooth operation and regulation of the 

various markets operating within society and is largely focussed on financial outcomes.21 Other public 

interests, whilst sometimes appearing to be influenced by financial outcomes, are actually more 

influenced by the values represented in that particular society.22 Such values-centred interests in 

Australia are reflected in governmental regulation such as the provision of Medicare cover for IVF 

procedures and to subsidise the cost of immunisations for children.  

In Australia, the imposition of regulation preventing individual liberty in the sphere of reproduction is 

to be assessed against the Harm Principle.  Reproduction, and the liberty of people to engage in 

conduct that will enable them to have children, is more relevant to the category of public interests 

that are based on prevailing societal values. In identifying these societal values, a society itself is 

‘viewed as a community of citizens bound together by common or shared ‘collective’ values that make 

it the society it is.’23  Thus, in a pluralist multi-cultural liberal society such as Australia, these shared 

collective values include the preservation of individual liberty in the absence of a demonstrable risk of 

serious harm.  

However, there is an inherent difficulty in ascribing public interests in a pluralist multi-cultural liberal 

society because such a society celebrates individuality and difference, and the ‘dominant language of 

contemporary ethics is centred on the individual rather than society as a whole, which inhibits 

discussion of a ‘public ethical interest’ and notions of ‘social harm’.’24  But, notwithstanding liberal 

societies’ focus on the interests of individuals, there are some values that have been identified as 

public interests because they are common across ‘disparate beliefs and sectional cultural interests.’25 

These public interests are now almost universal in nature and include recognition of the need to 

 
21 Martin H Johnson and Kerry Petersen, 'Public Interest or Public Meddling? Towards an Objective Framework 
for the Regulation of Assisted Reproduction Technologies' (2008) 23(3) Human Reproduction 716, 717. 
22 Ibid, 718. 
23 Ibid. 
24 Ibid. 
25 Ibid. 
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protect and respect the ‘sanctity of human life and the dignity of human beings in a generic rather 

than individual sense.’26 

Johnson and Petersen examine the concept of public interests in the context of ART regulation, 

echoing Mill’s and Feinberg’s beliefs that interference with personal liberty is not justified if ‘defined 

only by the perceived morality of the conduct.’27 They discuss the interference with liberty as it relates 

to the benefit to the individual whose liberty is likely to be constrained, stating that the more that the 

activity is perceived to benefit the individual, the greater the requirement to prove evidence of harm 

to the public interest (i.e. societal harm).28 Conversely, the greater the apparent risk of harm to society, 

the stronger the argument must be in favour of the benefit to the individual engaging in the activity 

to rebut the argument that interference with liberty is justified. This view reaffirms Feinberg’s method 

of assessing the aggregative effect and the relevant importance of the harm.  

Looking at the societal harm of commodification in the context of commercial surrogacy, in light of 

the alternative types of public interest identified above, the interest in maintaining the global 

inalienability of personhood (i.e. ensuring that people – and in the commercial surrogacy sense, the 

resulting children – are not treated as commodities) falls into Feinberg’s second category of public 

interest, namely, a common public interest. Protecting children from commodification is an interest 

that is common to most, if not all, members of society and therefore it can be said that the societal 

harm of commodification falls into the second category of public interest. 

Thus, having identified the nature of the interest to be protected, consideration must now be given to 

whether this public common interest in not commodifying children born through commercial 

surrogacy ‘is affected to a sufficient degree to outbalance the harm involved’ in the state’s 

interference with the liberty of those who wish to engage in commercial surrogacy in Australia.29  In a 

society, conflict exists between ‘what individuals want and what serves their interests and what is 

 
26 Ibid. 
27 Ibid 717. 
28 Ibid. 
29 Feinberg, above n 2, 222 (emphasis in original). 
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needed for the welfare, safety and security of the entire group.’30  In a liberal society, where a 

sufficient degree of harm can be established then this conflict may end up being resolved in favour of 

society, resulting in an impairment of the liberty of those who wish to engage in the conduct. It is 

legitimate then (and only then) for the government to legislate to restrict or prohibit the allegedly 

harmful conduct.  

When contemplating whether to interfere with the liberty of private citizens through the restriction 

or prohibition of certain conduct, considerable weight is given to the protection of public interests. 

These interests derive their weight from social reinforcement and ‘[a]n act that sets back to a small 

extent a widely shared net interest may do little harm to each person who has the interest, but it does 

some harm to almost everyone, a consideration that multiplies its significance.’31 Applying this in the 

commercial surrogacy context, even though only a very small proportion of the overall population 

would wish to engage in commercial surrogacy (and to actually do so would cause little harm to the 

individual’s perception of whether children born through commercial surrogacy are considered 

commodities) the significance of the risk of harm likely to be caused by such a perception is multiplied 

because it has the potential to “ripple” out and cause harm to all members of society. 

In short, if the risk of harm posed by commercial surrogacy is capable of triggering the harm threshold 

then the common public interest in preserving the inalienability of personhood would prevail and 

interference with the liberty of those wishing to engage in commercial surrogacy would be justified to 

some degree through the imposition of regulation. What must now be decided is whether the societal 

harm of commodification is wrongful and results in a setback of that common public interest.  

 
30 Philip A. Pecorino, 'Political Philosophy: Individual versus Group Interest' in An Introduction to Philosophy 
(Creative Commons, unknown) 1. 
31 Feinberg, above n 2, 225. 



269 
 

3 Is the Societal Harm of Commodification Wrongful and Does It Setback the Common 

Public Interest? 

As discussed in Chapter Four, to commodify something is to attribute that thing with a commercial or 

monetary value and to treat it as being fungible. Commodification is inherently important and 

beneficial to the world of trade and commerce: without the value that markets place on the goods 

and services being traded, the global economy would fall into ruin. But commodification may also 

create a risk of societal harm, particularly as it relates to commercial surrogacy, since humans should 

never be perceived as commodities and should never be part of any recognised market.  

There is a risk that children born through commercial surrogacy may be perceived as commodities in 

a market, things that are able to be bought, sold, traded or exchanged. However, ‘there are, in a 

civilised society, some things that money cannot buy.’32 Another way of looking at the effect of the 

commodification of human beings is to say that to put a price on a person is to deny their dignity.33 

Commenting on the nature of commodification, Radin refers to slavery as wrongful commodification 

and she believes that ‘[s]ystematically treating what is personal as fungible is threatening to 

personhood, and alienates the person who is treated not as a whole person but as the holder of a 

fungible commodity.’34  This view has been widely recognised and is reflected in various treaties and 

conventions that prevent slavery and protect against the sale of human beings.35 

Claims that babies born through commercial surrogacy are treated as commodities are difficult to 

substantiate because contracts for surrogacy are not enforceable.36 In general terms, for a contract to 

be enforceable, the subject matter of the contract must be able to be classified as a commodity (be it 

 
32 In Re Baby M, 537 A.2d 1227 (N.J. 1988) 1249.  
33 Ibid. 
34 Margaret Radin, 'The Rhetoric of Alienation' in Reinterpreting Property (University of Chicago Press, 1994) 201. 
35 See, eg, Convention for the Protection of Human Rights and Fundamental Freedoms, opened for signature 4 
November 1950, CETS No 005 (entered into force 3 September 1951), Art 4; Convention on the Rights of the 
Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2 September 1990) Art 35. 
36 Walker and van Zyl, above n 7, 46. 
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a good or a service) because only commodities are able to be sold and transferred through the medium 

of enforceable contracts.  

Walker and van Zyl state that the parental rights of children cannot be sold.37 This may be the case in 

modern society, but as previously mentioned, there is evidence that early surrogacy agreements were 

enforced by English courts to effect both the physical transfer of the child and the legal transfer of 

parentage to the intended parents. This practice eventually ceased as respect for human rights and 

the acknowledgement of the inalienability of personhood grew and societal norms developed. More 

recently, when courts have ordered the transfer of parental rights of children born through 

commercial surrogacy, it is usually as a result of the application of the best interests test, not because 

the surrogacy agreement required such a transfer to take place. Irrespective of whether the surrogacy 

agreement is altruistic or commercial in nature, courts applying the best interests test use exactly the 

same test to determine what is in the child’s best interests,.38 The surrogacy contract has little, if any,  

bearing on who will be awarded parental rights of the resulting child and courts even ‘have the power 

to terminate anyone’s parental rights and place a child for adoption.’39  

The commercial surrogacy and commodification argument is also untenable because ‘there is no 

research to suggest that the amount of money, if any, received by surrogates has any impact upon the 

wellbeing of children or the quality of their relationship with either the surrogate or the intended 

parents.’40 Although this thesis is examining commercial surrogacy in the Australian setting it is useful 

to consider the surrogacy research from other jurisdictions, particularly those where commercial 

surrogacy is allowed or where the courts have retrospectively authorised payments to surrogates. In 

this regard, the commodification argument can also be rebutted because ‘the empirical research 

 
37 Ibid. 
38 Ibid. 
39 Ibid 48. 
40 Jenni Millbank, 'Rethinking "Commercial" Surrogacy in Australia' (2015) 12(3) Journal of Bioethical Inquiry 477, 
481. 
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focusing on surrogate mothers in Britain and the United States does not support concerns that … the 

arrangements commodify women or children.’41  

But despite the lack of evidence that commercial surrogacy necessarily results in the commodification 

of the resulting children, there are some markets whose outcome is always so negative and extremely 

harmful to society that they ‘can undermine the social framework needed for people to interact as 

equals, as individuals with equal standing.’42 These are referred to as “noxious markets”. Where a 

noxious market exists, the government’s onus should be on curtailing it rather than implementing 

mechanisms to make it work better.43 Markets trading in human beings clearly fall into the realm of 

these noxious markets and the prohibition of slavery, human trafficking, the sale of bodily organs and 

in some instances, prostitution, is illustrative of the importance placed on the inviolability of human 

life and reinforces the wrongfulness of treating human beings as commodities.  Therefore, if 

commercial surrogacy commodified children then it would be to treat them as commodities that are 

capable of being bought and sold in a noxious baby market rather than treat them as the inherently 

precious and inalienable gifts that they are.  

The commodification of children has human rights repercussions, in that it links commercial surrogacy 

with the sale of children. The “sale of children” has been defined as ‘any act or transaction whereby a 

child is transferred by any person or group of persons to another for remuneration or any other 

consideration.’ 44  The United Nations Special Rapporteur in her Report on the Sale and Sexual 

Exploitation of Children notes that if not properly regulated, commercial surrogacy has the capacity 

to meet this definition and therefore it requires close examination.45 She identifies that commercial 

 
41 Karen Busby and Delaney Vun, 'Revisiting the Handmaid's Tale: Feminist Theory Meets Empirical Research on 
Surrogate Mothers' (2010) 26(1) Canadian Journal of Family Law 13, 80. 
42 Debra Satz, Why Some Things Should Not Be For Sale (Oxford University Press, 2010) 95 (emphasis in original). 
43 Ibid 94. 
44 Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and 
child pornography, opened for signature 25 May 2000, A/RES/54/263 (entered into force 18 January 2002) art 
2(a) (‘Optional Protocol’). 
45 Maud de Boer-Buquicchio, Report of the Special Rapporteur on the Sale and Sexual Exploitation of Children, 
Including Child Prostitution, Child Pornography and Other Child Sexual Abuse Material, UN Doc A/HRC/37/60 (15 
January 2018) 37 [11] (‘Special Rapporteur’s Report’). 
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surrogacy has ‘emerged as an area of concern where a demand-driven system may endanger the rights 

of children.’46 If, as recommended, commercial surrogacy is not closely examined then there is a risk 

that it could have the effect of normalising of the sale of children, thus undermining fundamental 

human rights and diminishing respect for the inalienability of personhood.  

As previously discussed, society has an interest in the preservation of the inalienability of personhood. 

It can be argued that to treat people (in this case children born through commercial surrogacy) as 

commodities is to threaten the moral fabric of society. It can therefore be further argued that any 

black or noxious market in perceived baby-selling or any perceived commodification of babies or 

parental rights is both wrongful and damaging to society as a whole.  In respect of the harm threshold 

established in Chapter Three, which defines harmful conduct as that which results in a wrongful 

setback of a welfare interest, the commodification of children born through commercial surrogacy is 

wrongful and sets back the public welfare interest in preserving the inalienability of personhood. 

Therefore, the commodification of children born through commercial surrogacy creates a risk of 

societal harm that will trigger harm threshold as defined in Chapter Three.  

Given that it can be established that the commodification of children born through commercial 

surrogacy is capable of triggering the harm threshold in Chapter Three, it is now necessary to assess 

the risk of harm posed. This assessment will support the critique of the regulatory response to 

commercial surrogacy undertaken in Part III of this chapter to ascertain whether that regulatory 

response is proportionate to that risk.  

B Assessing the Risk of Harm 

Feinberg’s method for assessing the risk of harm was adopted when the normative framework was 

established in Chapter Three. This method firstly requires an examination of the magnitude of the 

harm, followed by an assessment of the probability of the harm, a calculation of the social utility and 

aggregative effect of the harm and finally consideration of the relevant importance of the harm. Once 

 
46 Special Rapporteur’s Report, UN Doc A/HRC/37/60, 13 [4]. 
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this assessment of harm been completed, a clear picture will emerge as to the overall risk of harm that 

commodification poses in the commercial surrogacy context. This will then in turn enable the current 

regulatory response to commercial surrogacy in Australia to be critiqued to ascertain whether that 

response goes beyond what is necessary to address this identified risk of harm.  

1 Magnitude of the Harm 

The first step in analysing the risk of harm lies in identifying the magnitude of the harm. Feinberg 

recognises that interests vary significantly: there are some interests that are so ‘singular or eccentric 

that only a handful of people possess them’ whilst there are others that are virtually universal in 

nature (for example – one’s interest in staying alive).47 State intervention into the private lives of 

citizens is only justified if there is a sufficient risk that the conduct in question will result in harm to 

others, or to society at large. Therefore, harms that are trivial in nature will fall short of the threshold 

for harm and will be disregarded based on the de minimis principle. Governments must not regulate 

trivial harms because such regulation is likely to cause more harm (directly or indirectly) than it is 

intended to prevent.  

Despite having to identify what might constitute a trivial harm, there is no requirement that the 

magnitude of potential harm be quantified on any type of recognisable scale. The requirement is 

simply that the harm not be trivial in nature: if an argument is to be made for the regulation of 

allegedly harmful conduct, then that conduct must cause ‘genuine harm’.48 Anything more than a 

trivial harm is thus worthy of some further consideration and therefore the harm of commodification 

as it is associated with the practice of commercial surrogacy must be deemed to be capable of 

overcoming the de minimis threshold before any harm analysis can proceed.  

The discussion of commodification in Chapter Four illustrates the importance that society places on 

the inalienability of personhood and the harm that the commodification of children born through 

 
47 Feinberg, above n 2, 188. 
48 Ibid. 
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commercial surrogacy can cause to society.  Some commentators have likened the practice of 

commercial surrogacy to a version of slavery or human trafficking, arguing that it amounts to baby-

selling.49  Concern has been raised that ‘surrogacy contracts turn children into objects of sale, which 

devalues their lives and perhaps also devalues human life itself.’50 Throughout the world, slavery and 

human trafficking is illegal. Whilst Chapter One stipulates that a detailed examination of human rights 

issues (including human rights violations) falls outside the scope of this thesis, it is nonetheless useful 

and relevant to refer to the widespread recognition of certain human rights to emphasise the virtually 

universal importance placed on the sanctity of personhood. In this regard, Article 35 of the United 

Nations Convention on the Rights of the Child requires State Parties to take all appropriate measures 

to prevent ‘the sale of or traffic in children for any purpose or in any form.’51 The UN’s mandate, which 

is designed to protect the human rights of children, illustrates the importance of protecting the rights 

of all children to be free from commodification. Given these claims of baby-selling and human 

trafficking, it can be seen that the risk of harm posed by commodification in the commercial surrogacy 

context is one that should not be disregarded or deemed trivial in nature. Any risk that commercial 

surrogacy may result in the commodification of children must be categorised as being more than trivial 

in nature (bearing in mind that a decision is not required as to how serious the risk posed may be) and 

should be further examined to ascertain the extent to which regulation is needed.  

2 Probability of Harm Occurring 

Having met the de minimis threshold, the next step in analysing the risk of harm posed by 

commodification is to calculate the probability of that harm occurring. As with the magnitude of harm, 

the probability of harm does not need to be quantified, but it must be ‘in excess of a mere “remote 

and speculative tendency”’.52  

 
49 See, eg, Ruth Macklin, 'Is There Anything Wrong with Surrogate Motherhood? An Ethical Analysis' (1988) 16(1-
2) Journal of Law, Medicine and Health Care 57, 57. 
50 Jennifer Damelio and Kelly Sorensen, 'Enhancing autonomy in paid surrogacy' (2008) 22(5) Bioethics 269, 271. 
51 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into 
force 2 September 1990) art 35 (‘CRC’). 
52 Feinberg, above n 2, 191. 
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Calculating the remoteness of the probability of harm involves two initial steps: firstly, ascertaining 

the regularity or incidence of the conduct alleged to cause the harm and secondly, determining the 

degree of harm created.   

(a) Incidence of the Allegedly Harmful Conduct 

This aspect of calculating the probability of harm is concerned with how often the allegedly harmful 

conduct is undertaken. If undertaken regularly, then it is possible that regulation, or even prohibition, 

is warranted. However, Feinberg cautions against simply relying on a high incidence of the conduct 

occurring to justify regulating or prohibiting it. Regard must also be given to the degree of harm that 

is likely to be caused by the conduct.  

Unlike other conduct such as driving motor vehicles, drinking alcohol or smoking cigarettes (all of 

which are prevalent in society), commercial surrogacy (like the ownership of firearms) has a very low 

rate of occurrence. Although it is somewhat difficult to quantify the actual number of Australians 

engaging in commercial surrogacy,53 there is some evidence that an estimated one in six couples in 

Australia suffer from some form of infertility.54 Of those couples, only a small proportion will likely 

want to pursue commercial surrogacy as a way of having a child. Similarly, only a small number of 

“socially infertile” people will likely want to engage in commercial surrogacy as a way of creating a 

family.55 It can therefore be concluded that overall, only a very small cross-section of the overall 

Australian population will consider commercial surrogacy to be their last chance of creating a family.  

Given this significantly low number of Australians engaging in (or contemplating) commercial 

surrogacy, it can be seen that the likely incidence of commercial surrogacy in Australia would be very 

low. Further, of those engaging (or wishing to engage) in commercial surrogacy in Australia, it is likely 

 
53 See, Emily Jackson et al, ‘Learning from Cross-Border Reproduction’ Medical Law Review, (2017) 25(1), 23, 24 
where the authors comment that it is actually ‘impossible to tell how many people travel in order to access 
fertility services.’ 
54 IVF Australia, About Infertility (2018) <https://www.ivf.com.au/about-fertility/infertility-treatment>. 
55 The term “socially infertile” has been created here to refer to same-sex couples and single males who, whilst 
perhaps not suffering infertility in the traditional sense, nonetheless require the use of a surrogate to have a 
child. 
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that any harm that might manifest, would only manifest in a small proportion of that cohort. Therefore, 

the ultimate incidence of the harm of commodification manifesting in the commercial surrogacy 

setting would likely be minimal at best. 

However, as mentioned above, it is not only the incidence of harm that is relevant to conducting a 

harm analysis of allegedly harmful conduct, the degree of harm caused by that conduct must also be 

ascertained. There is danger in relying only on evidence that there is a high incidence of potentially 

harmful conduct to justify regulatory intervention. But care should also be taken not to ignore the 

possibility of harm resulting from conduct that has a low occurrence rate. Even conduct that is 

engaged in rarely has the possibility of resulting in a high degree of harm and it is for this reason that 

the degree of harm must also be considered before a final decision can be made as to the overall 

probability of the risk of harm occurring in commercial surrogacy.  

(b) Degree of Harm  

In his discussion of how harm should be analysed, Feinberg states that the degree (or magnitude) of 

the harm should be taken into consideration as part of analysing the overall probability of harm that 

the conduct in question creates. In the context of the work undertaken in this thesis, the potentially 

harmful conduct is commercial surrogacy and the possible harm is that of the commodification of 

children born through commercial surrogacy.  

To justify regulating or prohibiting potentially harmful conduct it is not necessary to conclude that 

there is both a high incidence of that conduct and a risk of it causing a high degree of harm. Instead, 

there are two other alternative outcomes that could also justify the imposition of regulatory 

constraints: firstly, where the conduct has a low incidence of occurrence, but it creates a risk of a high 

degree of harm or secondly where there is a high incidence of occurrence, but the conduct creates a 

risk of only a low degree of harm.56  For example, intervention is justified in the area of gun control 

because, although there is a low incidence of gun ownership, the harm that may be caused by a 

 
56 Feinberg, above n 2, 191. 
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gunshot injury is serious – at best the harm would be limited to a bullet graze but at worst, death may 

result. Conversely it might also be argued that intervention would still be justified if many people 

owned guns, but only relatively harmless blank ammunition could be purchased for them.57 

The discussion above established that there is likely to be a low incidence of the occurrence of 

commercial surrogacy in Australia. Therefore, to justify interfering with the liberty of those Australians 

who do wish to engage in commercial surrogacy, it must be shown that commercial surrogacy creates 

a risk of a high degree of harm.  If commodification is seen to create only a low degree of harm, then 

any interference with the liberty of those engaging (or wishing to engage) in commercial surrogacy is 

unjustified.  

To illustrate his point in relation to the degree of harm necessary to justify a prohibitive regulatory 

response, Feinberg refers to the gun laws which specifically forbid the random firing of guns into the 

air, stating that: 

The chances are small that the spent bullets will land on vulnerable targets with sufficient velocity to cause 

them harm, but there is a chance that that could happen, and the consequences in that unlikely case would 

be so grave that we cannot take any chance of their occurring.58 

At the other end of the spectrum, however, Feinberg observes that if the harm occasioned by certain 

conduct is relatively minor then it may require a substantial overall degree of risk of harm occurring 

in order to avoid unjustifiably interfering with liberty.59  

Therefore, to ascertain what level of regulatory intervention into the practice of commercial surrogacy 

is justified, the degree of harm that may result from the commodification of children born through 

commercial surrogacy must be ascertained. Whilst a definitive percentage or amount of the degree of 

 
57 Blank ammunition is ammunition that contains no projectile (i.e., the actual “bullet”). It is an empty shell 
casing which, when fired, mimics the sound of a bullet being fired, without an actual bullet having to be projected 
from the gun barrel. 
58 Feinberg, above n 2, 190 (emphasis in original). 
59 Ibid 190.  



278 
 

harm is unnecessary (and likely impossible) to calculate, it may be possible to at least establish the 

likely degree of harm caused by commodification in terms of it being low, moderate or significant.  

The commodification of people not only denies dignity, it also creates a harmful degradation of the 

inimitable value of personhood which is harmful to society. That degradation of personhood creates 

a pathway to objectification by society which, in the commercial surrogacy context, could see society 

viewing children born through commercial surrogacy as “objects” rather than human beings. 

Objectifying human beings is inherently harmful: people are worthy of, and should be accorded, 

respect by each other and by society. Therefore, any risk of the objectification (i.e. commodification) 

of children born though commercial surrogacy creates a risk of significant harm.  

Notwithstanding the possibility that some might argue that commercial surrogacy does not necessarily 

commodify the resulting children, the commodification of children in any guise creates a significant 

degree of harm to society and to the overarching respect for, and recognition of, the inalienability of 

personhood.  As such, it can be concluded that even though commercial surrogacy is an activity that 

few Australians are likely to engage in, the degree of harm caused by the potential for children born 

through commercial surrogacy to be viewed as commodities is significant and warrants continuing 

with the analysis of harm in this chapter.  

(c) Overall Probability of Harm  

Given that the analysis so far reveals a risk of harm sufficiently serious to continue with this analysis, 

to ultimately ascertain the extent to which the government is legitimately able to exercise regulatory 

control over the practice of commercial surrogacy in Australia the overall probability of harm must 

now be ascertained. 

To analyse the probability of harm that certain conduct is said to cause requires a balancing of both 

the incidence of that conduct and the degree of harm that it causes. This calculation allows potentially 

harmful conduct to be gauged on a spectrum of harm without the need for the harm itself to manifest. 

A similar analysis is embedded into Queensland’s corrective services legislation and is used to decide 
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whether prisoners incarcerated in Queensland should be granted parole. In those instances, the 

relevant legislation sets out a test that is virtually identical in nature to the test being applied here 

That test is used to calculate the degree of risk of harm that releasing the prisoner would pose to 

society.60  In other words, Corrective Services needs to calculate the probability of harm occurring 

should the prisoner be released. A high probability of harm would support an argument to deny parole 

whereas a low probability of harm would indicate that the prisoner was a suitable candidate for 

release. 

As with the degree of harm, quantification of the overall probability of harm is not required (nor likely 

possible), but instead, an assessment should be made as to whether the potential for commodification 

of children born through commercial surrogacy creates an acceptable or unacceptable degree of risk 

of harm to society. It is this overall degree of risk of harm that ‘must be of vital concern to the legislator 

guided by the harm principle.’61  

Calculating the overall probability of harm occurring in the context of particular conduct is an essential 

step in ascertaining what is an appropriate regulatory response to risk of harm that that conduct poses. 

An unacceptably high probability of harm will favour prohibition of the conduct in question whereas 

an acceptable probability may indicate that interference with liberty is not required or that 

interference is justified only to regulate the harmful conduct but stopping short of prohibition.  

As the discussion above reveals, in the case of commercial surrogacy there is a very limited sector of 

the population who are infertile, and of that sector of the population, there is an even more limited 

sector who would likely contemplate commercial surrogacy as a way of overcoming their infertility. It 

is also likely that of those children who would be born through commercial surrogacy in Australia, not 

all would suffer harm. Commodification as a harm is likely to manifest in only a small proportion of 

cases (if at all).  But although there would be likely only a very low incidence of commercial surrogacy 

in Australia, the degree of harm created by the potential for commodification of the resulting children 

 
60 Corrective Services Act 2000 (Qld) s 77. 
61 Feinberg, above n 2, 191. 
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is significant.  Therefore, regard must now be had to whether this risk of harm, notwithstanding the 

likely very low incidence of it occurring, is sufficiently serious to create a probability of harm that is so 

significant and unacceptable that it would justify the prohibition of commercial surrogacy in Australia.   

As discussed previously, children are not commodities: they are individuals, worthy of dignity and 

respect. They should never be viewed as goods capable of being bought, sold or exchanged in a market.  

Given the seriousness of the risk of harm that commodification presents to society, it can be argued 

that any risk of the commodification of children born through commercial surrogacy is unacceptable 

and therefore significant. Unlike situations such as the infamous torts case of Bolton v Stone where 

the court held that the conduct in question resulted in a low probability of harm,62 in the context of 

commercial surrogacy, the potential risk of commodification of children creates a high probability of 

harm to society. 

A high probability of harm translates to an unacceptable degree of risk of harm for society. Therefore, 

to protect against this risk of harm, it is clear that some interference with the liberty of those wishing 

to engage in commercial surrogacy is justified. But to establish the level of interference that is 

proportionate to that risk of harm, the social utility and aggregative effect of the harm must be 

calculated.  

3 Social Utility and Aggregative Effect of the Harm 

The analysis of the social utility and aggregative effect of the harm will assist in determining the extent 

to which the government should intervene to restrict the liberty of those likely to engage in 

commercial surrogacy.  

The social utility of particular conduct is determined by looking at the value of the conduct as it relates 

to the parties engaging in it, to any others that are affected by it and to society in general.63 Assessing 

the social utility of the harmful conduct is an important part of establishing how the government 

 
62 See, eg, Bolton v Stone [1951] AC 850 where the Court held that the hitting of a cricket ball over the fence of 
the cricket grounds created a low degree of risk of harm. 
63 Feinberg, above n 2, 191. 
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should respond to that conduct because the greater the social utility of the conduct, the greater the 

probability of harm must be in order to justify its prohibition.64  

The difficulty with balancing social utility and regulation is that in some instances the value of the 

conduct for those who wish to engage in it may be outweighed by a more valuable public interest that 

must be protected in order to minimise harm.  In relation to identifying the limits to regulatory 

intervention, Feinberg identifies that ‘[t]he trick is stopping short once one undertakes this path, 

unless we wish to ban whiskey, cigarettes, and fried foods, which tend to be bad for people too.’65  He 

recognises the potential for a slippery slope to emerge when he discusses governments’ paternalistic 

approaches of prohibiting certain activities such as illicit drug use, pointing out the difficulty that a 

government has in deciding when enough regulation is enough. 

Therefore, for the prohibition of commercial surrogacy to be justified, the value of engaging in 

commercial surrogacy must be strongly outweighed by an overarching public interest in ensuring that 

children are not commodified to the extent that this public interest cannot be otherwise protected, 

and societal harm minimised through other less stringent regulatory measures. This means that the 

interests of those who are likely to engage in commercial surrogacy must be weighed against the 

common public interest in preventing the commodification of children.  

The value of being able to engage in commercial surrogacy for medically or socially infertile people 

who desperately want a child is undoubtedly high: for them commercial surrogacy may be their only 

chance to have that longed-for child. The value of commercial surrogacy for some intended parents is 

clearly extremely high because despite commercial surrogacy being illegal in Australia, they are 

prepared to flout the law, risk prosecution and travel overseas to engage in commercial surrogacy 

anyway. For them, it is ‘more reasonable to assume a great risk for a great gain than to play it safe and 

forfeit a unique opportunity.’66  

 
64 Ibid. 
65 Joel Feinberg, Social Philosophy (Prentice-Hall, 1973) 46. 
66 Ibid 47. 
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In this regard, the statistics on Australians who have engaged in overseas commercial surrogacy reveal 

that the current Australian surrogacy legislation is forcing intended parents to ‘pursue options in other 

jurisdictions or “underground” unregulated options.’67 The fact that Australians are travelling overseas 

to engage in commercial surrogacy, despite facing a risk of prosecution and even incarceration for 

doing so, is clearly representative that, for those involved, the value of engaging in commercial 

surrogacy far outweighs the associated risks.  

However, the common public interest in protecting children from the risk of commodification must 

also be preserved and this is where it becomes necessary to look at the aggregative effect of the harm 

posed by commercial surrogacy. In his discussion of aggregative harms Feinberg identifies that there 

can be specific instances where people can engage in generally harmful conduct but not actually suffer 

any harm.68  

Where harm is able to be avoided or minimised, then a blanket prohibition of the harmful conduct 

will unfairly restrict the liberty of those who wish to engage in that conduct.  In these instances, the 

government should impose a system of selective permissions where those wishing to engage in the 

harmful conduct are required to seek permission before doing so. This system is designed to minimise 

the risk of harm whilst at the same time protecting the liberty of those who wish to engage in the 

conduct. 69  An application of this is evident in the surrogacy legislation in Victoria and Western 

Australia both of which require prospective surrogates and intended parents to receive approval from 

an external body to enter into the altruistic surrogacy agreement. Given that this system is already 

working in the altruistic surrogacy context in those Australian jurisdictions, it is reasonable to infer 

that it could also apply to commercial surrogacy agreements.  

Therefore, to support the hypothesis that prohibiting commercial surrogacy is a disproportionate 

regulatory response to the risk of harm it poses, the critique of the legislative response to commercial 

 
67 Jeremy Feiglin and Julian Savulescu, 'A New Ethical Model of Commercial Surrogacy Arrangements for 
Australia' (2018) 25(4) Journal of Law and Medicine 919, 920. 
68 Feinberg, above n 2, 193. 
69 Ibid. 
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surrogacy in Part III of this chapter must demonstrate that regulation can adequately address the risk 

of harm.   

4 Relative Importance of the Harm 

As discussed in Chapter Three, there can be, in some instances, conduct that could potentially cause 

harm to others but prohibiting it would result in the interests of the people engaging in it also being 

harmed.70 In these situations the state must weigh up the relative importance of the harm being 

complained of against the importance of the interests of those engaging in the allegedly harmful 

activity to decide to what extent intervention is justified.  In these instances, legislators must ascertain 

firstly how important the interest is that enables the individual to choose to engage in the conduct in 

question and secondly, if coercive measures are to be implemented, how great is the invasion of the 

interest to those engaging in the conduct.71 

In the broader sphere of ART, ‘[t]here does not appear to be a profound public interest specific to ART 

sufficiently strong to justify a complex regulatory intrusion.’72 It follows then that because commercial 

surrogacy falls under this broader sphere of ART, a similar approach should be undertaken. The value 

of the interest of engaging in commercial surrogacy for infertile people is, as discussed above, 

extremely high.  It has already been identified that the prohibition of commercial surrogacy in 

Australia is ineffective because many infertile couples are still travelling overseas to engage in the 

practice, irrespective of the extra-territoriality provisions that in some jurisdictions make engaging in 

international commercial surrogacy a crime.73 The fact that prohibition is not a sufficient deterrent for 

desperate intended parents only demonstrates the ineffectiveness of the legislative response to 

commercial surrogacy and serves to highlight its importance for those engaging in it. 

 
70 Ibid 203. 
71 Ibid 206. 
72 Martin H Johnson and Kerry Petersen, 'Public Interest or Public Meddling? Towards an Objective Framework 
for the Regulation of Assisted Reproduction Technologies' (2008) 23(3) Human Reproduction 716, 722. 
73 See Millbank, above n 40, 478. 
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Further, the imposition of the extreme coercive measures of making commercial surrogacy illegal in 

Australia creates a serious invasion of the interests of those who wish to engage in it.  By exercising 

the most extreme coercive measure available to it, the government has tried (but, as seen from the 

discussion above, has failed) to completely stop the exercise of liberty of those seeking to engage in 

commercial surrogacy. Coercive measures do not have to be extreme. It is possible to balance the 

interests of those engaging in certain conduct with the broader interests of society in being protected 

from a risk of harm. The discussion following will critique the regulatory response to the risk of harm 

posed by commercial surrogacy to determine whether the response of prohibiting it is proportionate 

to the risk of harm that it poses. 

 CRITIQUING THE LEGISLATIVE RESPONSE TO THE RISK OF HARM  

It is clear from the harms that have been identified in Chapter Four, and from the harm analysis above, 

that the issue of how to properly regulate commercial surrogacy is complex. During the discussion of 

Australia’s surrogacy legislation in Chapter Two several legislative themes emerged. The themes of 

eligibility, genetic connection, enforceability, parentage, brokerage, advertising, payments and extra-

territoriality offences will frame the discussion in the latter part of this chapter to assess whether the 

various pieces of surrogacy legislation in Australia are able to address the risk of harm posed by 

commercial surrogacy. 

However, before a possible framework of regulation can be contemplated, it must first be ascertained 

whether the current regulatory response to the harm of commodification is appropriate. The current 

regulatory response to commercial surrogacy in Australia is prohibition, with all Australian surrogacy 

legislation containing provisions that expressly make engaging in commercial surrogacy an offence. 

The discussion that follows will critique this regulatory response to commercial surrogacy to ascertain 

whether prohibition is a proportionate response to the risk of harm posed. 



285 
 

A Prohibition 

Chapter Three established that in a liberal society, for certain conduct to be prohibited, it must be 

proven that the risk of harm posed by that conduct is so significant that other regulatory measures 

are insufficient to adequately address such a risk. The discussion below will examine the current 

legislative provisions that give effect to the prohibition of commercial surrogacy. That discussion will 

be brief, as are the provisions themselves. The discussion will then move onto whether these 

provisions are effective in protecting against the risk of harm of commodification and whether they 

are a proportionate regulatory response to that risk. 

1 Legislative Prohibition 

In all jurisdictions that have surrogacy legislation commercial surrogacy is expressly prohibited. 

Arguably even in the Northern Territory where there is no surrogacy legislation, commercial surrogacy 

is illegal.74This is because the Northern Territory’s Department of Health requires compliance with 

South Australia’s ART regulations because ART services in the Territory are provided by South 

Australian clinicians.75 The Northern Territory also adheres to the NHMRC Guidelines which consider 

commercial surrogacy to be ‘ethically unacceptable.’ 76  Therefore, following these regulations, 

guidelines and public policy it is likely that commercial surrogacy would also be illegal in the Northern 

Territory, even in the absence of any express legislative prohibition.  

 
74 See Parentage Act 2004 (ACT), s 41; Surrogacy Act 2010 (NSW) s 8; Surrogacy Act 2010 (Qld) s 56; Family 
Relationships Act 1975 (SA) s 10G; Surrogacy Act 2012 (Tas) s 40; Assisted Reproductive Treatment Act 2008 (Vic) 
s 44; Surrogacy Act 2008 (WA) s 8. 
75 Compliance with the South Australian ART regulations is subject to some statutory variances, for example, in 
relation to the anti-discrimination laws in those jurisdictions. The South Australian anti-discrimination legislation 
allows for all infertile women to access infertility services (irrespective of whether it is medical or social 
infertility) however the Northern Territory’s legislation does not extend to the provision of services for artificial 
fertilisation procedures. This means that socially infertile women may not have access to artificial insemination 
or IVF services.  
76 NHMRC, Ethical Guidelines on the Use of Assisted Reproductive Technology in Clinical Practice and Research 
2004 (as revised in 2007 to take into account of the changes in legislation) (June 2007) 13.1 (‘NHMRC 
Guidelines’). 
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2 Is Prohibition an Effective and Proportionate Response to the Risk of Harm? 

Chapter Four discussed the commodification of children born through commercial surrogacy and 

touched on Radin’s market rhetoric argument in which she asserts that the mechanics of commercial 

surrogacy necessarily involve equating the value of the resulting child to the price paid to the 

surrogate.77 However a ‘policy against paid surrogacy prevents women from taking risks (pregnancy 

and relinquishment) that they are allowed to take for free’ and such a policy ‘applies disparately - men 

are still allowed to relinquish their parental rights in advance of conception and to receive money for 

their role in providing the missing male factor for procreation.’78 

There is also a link between price and product and commercial surrogacy transactions have been 

sometimes described as analogous to the commercial enterprise of a baker who sells the bread that 

is the product of his labour. 79   However, a contrary analogy is also available; that gestational 

commercial surrogacy is more analogous to commissioning a sculptor to create a work of art where 

material to create the sculpture (i.e. the resulting child) is provided by the intended parents not the 

sculptor (i.e. the surrogate) herself and therefore the surrogate never takes property in the thing she 

creates.80  

Using this second analogy, an alternative view of commercial surrogacy can be formed and it can be 

then be shown that, at least in the context of gestational commercial surrogacy, where the genetic 

material is provided either by the intended parents or by donor(s) and the surrogate is not the genetic 

mother of the child she carries, it is difficult to support the commodification argument. Rather than 

involving the sale of a child or of parental rights, commercial surrogacy can be viewed as an agreement 

 
77 Margaret Jane Radin, Contested Commodities (Harvard University Press, 1996) 139. 
78 Lori B Andrews, 'Surrogate Motherhood: The Challenge for Feminists' (1988) 16(1-2) Journal of Law, Medicine 
and Ethics 72, 78. This is at least the case in the United States where it is legal to receive payment for the 
provision of sperm to sperm banks.  
79 Elizabeth S. Anderson, ‘Is Women’s Labor a Commodity?’ (1990) 19(1) Philosophy and Public Affairs 71, 78; 
Cecile Fabre, Whose Body is it Anyway? Justice and the Integrity of the Person (Oxford University Press Inc, 2006) 
189. 
80 Peter Gaffney, 'Why the “widespread agreement” is wrong: Contesting the non-harm argument for the 
prohibition of full commercial surrogacy' (2009) 17 Journal of Law and Medicine 280, 285. 
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where the surrogate is paid only to provide gestatory services to the intended parents.81 The surrogate 

would be the “sculptor”, tasked with producing a child created from genetic material wholly supplied 

by others.  

Further, what many commentators who use the commodification argument as a basis to oppose 

commercial surrogacy have overlooked are the overarching commercial aspects that have become 

attached to all but a few instances of reproduction. Pregnancy is now business: big business. 82 

Clinicians are paid to perform tests and scans; doctors and specialists are paid to monitor pregnancy 

and to assist with the birth process and there are even retail and service markets specifically targeting 

pregnancy; vitamins, pharmaceuticals, clothing and wellbeing services such as prenatal and parenting 

classes, acupuncture and massage.83 For the infertile, even where any form of surrogacy is not on the 

agenda, the commercial aspects of reproduction increase exponentially with the involvement of 

specialist fertility clinics whose services are paid for in the hope of achieving pregnancy.  

So, when the now inherently commercial nature of reproduction is contemplated, it is difficult to 

sustain the argument that compensating a woman who acts as a commercial gestational surrogate 

must unavoidably result in the commodification of the child that is ultimately born. 84 Given the 

breadth of pregnancy-related goods and services now available, it becomes clear that the provision of 

gestatory services by commercial surrogates is merely another aspect of the overarching reproductive 

marketplace.   

Whilst some argue that commercial surrogacy agreements are contracts for the sale of children,85 the 

reality is that in both altruistic and commercial surrogacy, the purpose of the agreement itself is for 

 
81 Ibid 284. 
82 The term “big business” has been defined as ‘an economic group consisting of large profit-making corporations 
especially with regard to their influence on social or political policy’, Merriam-Webster, Definition of “big 
business” (2020) <https://www.merriam-webster.com/dictionary/big%20business>. 
83 Transparency Market Research, Pregnancy Products Market – U.S. Industry Analysis, Size, Share, Growth, 
Trends, and Forecast 2015 – 2023 (2016). This report revealed that the US pregnancy products market is 
expected to grow from US$266.6M in 2014 to US$439.2M in 2023. 
84 See, The National Bioethics Consultative Committee, Surrogacy - Report 1 (1990) 5 [2.3.2]. 
85 See, eg Elizabeth S. Anderson, 'Why Commercial Surrogate Motherhood Unethically Commodifies Women and 
Children: Reply to McLachlan and Swales' (2000) 8(1) Health Care Analysis 19, 21. 
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the creation of a child who is to be raised by someone other than the surrogate. In the altruistic 

surrogacy setting, the transfer aspect of the transaction has been largely overlooked, whilst in the 

commercial context, it has been emphasised, thus distinguishing commercial surrogacy as morally and 

ethically wrong, exploitative of surrogates and resulting in the commodification of the resulting 

children.86  

(a) The Effectiveness of Prohibition: A Toothless Tiger? 

It is argued that it is wrong to criminalise conduct if the criminalisation of that conduct does not 

prevent harm.87 This approach to regulation ‘focuses on the effects of the decisions and actions 

involved in criminalization.’88 But the aim of criminal law is to protect people from harmful conduct. 

So, if the criminal law does not achieve that aim, then it is not an effective tool for responding to the 

conduct in question.  

The current legislative schemes that prohibit commercial surrogacy ‘do not fulfil the needs or desires 

of the parties involved, and they are being forced to pursue options in other jurisdictions or 

“underground” unregulated options.’89 Whilst not actually insinuating that a market for the sale of 

babies exists, there is however what might be construed as a commercial surrogacy black market 

where intended parents travel from countries (such as Australia) where commercial surrogacy is illegal 

to engage the services of commercial surrogates in countries where it is either legal or unregulated.90 

Many Australian intended parents, probably due to the lower cost, find themselves using clinics in 

countries where commercial surrogacy is largely unregulated. In these countries, without adequate 

 
86 Walker and van Zyl, above n 7, 29. 
87 Victor Tadros, 'Harm, Sovereignty, and Prohibition' (2011) 17(01) Legal Theory 35, 35. 
88 Ibid. 
89  Jeremy Feiglin and Julian Savulescu, 'A New Ethical Model of Commercial Surrogacy Arrangements for 
Australia' (2018) 25(4) Journal of Law and Medicine 919, 920. 
90 See, eg, Feiglin and Savulescu, above n 89, 920 who comment that the current Australian prohibition of 
commercial surrogacy, combined with the lack of willing altruistic surrogates in Australia is forcing intended 
parents to pursue “underground” options and Alana Cattapan, 'Risky Business: Surrogacy, Egg Donation, and 
the Politics of Exploitation' (2014) 29(3) Canadian Journal of Law and Society 361, 363 who notes that the 
criminalisation of commercial surrogacy in Canada pushes surrogates into underground arrangements.  
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statutory protection for all parties, the risk of harm through commodification of the resulting children 

is significant.  

Despite the express prohibition of commercial surrogacy in Australia, and the extra-territoriality 

provisions in Queensland, New South Wales and the ACT surrogacy legislation, instances of Australians 

engaging in international commercial surrogacy are increasing rapidly and consistently.91 This upsurge 

in overseas commercial surrogacy indicates that the prohibition of commercial surrogacy, and the 

extra-territoriality offence provisions in Queensland, New South Wales and the ACT, are somewhat 

ineffective. As the continued increase in Australians engaging in international commercial surrogacy 

agreements shows, the assumption that the offence provisions contained in the various jurisdictions’ 

surrogacy legislation would act as a sufficient deterrent for those desperate for a child was naïve. 

Indeed, even when altruistic surrogacy was a topic for legislative consideration in the early 2000s, it 

was thought that in terms of commercial surrogacy the ‘imposition of criminal sanctions would be 

unlikely to be effective and may well be wholly inappropriate.’92 This view is reflected in the ACT Law 

Reform Commission’s comments that:  

Those willing to embark upon a course involving such emotional cost to themselves and others would 

be unlikely to be deterred by the prospect of a fine and it would be absurdly inappropriate to have all 

the participants imprisoned and the child raised by others.93 

There are numerous cases both in Australia and overseas in countries such as the UK that demonstrate 

the accuracy of this statement.94 In each of these cases the courts have overlooked the commercial 

 
91 See, Family Law Council, Commonwealth of Australia, Report on Parentage and The Family Law Act (2013) 64; 
Anita Stuhmcke, 'The Regulation of Commercial Surrogacy: The Wrong Answers to the Wrong Questions' (2015) 
23(2) Journal of Law and Medicine 333, 335; John Pascoe, 'Sleepwalking Through The Minefield: Legal and Ethical 
Issues in Surrogacy' (2018) 30 Singapore Academy of Law Journal 455, 459. 
92 ACT Law Reform Commission, Substitute Parentage Agreements, Report No 20 (2003) 20. 
93 Ibid 21. 
94 See, eg, Cowley and Anor & Yuvaves [2015] FamCA 111; Saliba and Anor & Romyen [2015] FamCA 927; 
Bernieres and Anor & Dhopal and Anor [2015] FamCA 736; Green-Wilson & Bishop [2014] FamCA 1031; Fisher-
Oakley & Kittur [2014] FamCA 123; Mason & Mason and Anor [2013] FamCA 424; Ellison and Anor & Karnchanit 
[2012] FamCA 602; Johnson and Anor & Chompunut [2011] FamCA 505; Dudley and Anor & Chedi [2011] FamCA 
502 (30 June 2011); Hubert and Anor & Juntasa [2011] FamCA 504; Findlay and Anor & Punyawong [2011] FamCA 
503; Re Mark: an application relating to parental responsibilities [2003] FamCA 822 (28 August 2003); Re: X & Y 
(Foreign Surrogacy) [2008] EWHC 3030 (Fam). 
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aspect of the surrogacy agreement and awarded parentage orders in favour of intending parents who 

intentionally flouted the legislative provisions that prohibit commercial surrogacy. The laws 

criminalising commercial surrogacy in Australia ‘are clearly an abject failure’ and they ‘are not 

deterring people from heading off-shore’ to enter into commercial surrogacy agreements.95 Likewise, 

‘criminal law has proven to be an inappropriate regulatory response to the practice of commercial 

surrogacy.’96 The regulation of surrogacy in Australia is ‘both blunt and ineffectual’, failing to ‘embrace 

surrogacy as a complex and contradictory means of family formation.’97  

As one Australian intended mother who used the services of a commercial surrogate in the Ukraine 

explains, it is the ‘current Australian laws … that force couples to go overseas for surrogates, it’s our 

own system.’98 Given the difficulty finding an altruistic surrogate in Australia, almost 50 per cent of 

Australian prospective intended parents would prefer commercial over altruistic surrogacy, leading to 

the conclusion that: 

Surrogacy presents a range of social, medical, psychological, financial and legal challenges for those 

who use these arrangements. … As the number of surrogacy arrangements undertaken by Australians 

is increasing, it is important for policymakers, lawmakers and health professionals in the field of ART to 

understand the needs and experiences of those who use them. … The high proportion of intended 

parents using overseas instead of domestic surrogacy arrangements shows that Australian public policy 

in this area is failing. Legally accessible uncompensated surrogacy processes clearly do not meet the 

needs of many. Further, state-based legislation criminalising overseas compensated surrogacy is not 

 
95 Paula Gerber, Making Commercial Surrogacy Illegal only makes Aspiring Parents go Elsewhere (18 February 
2016) The Conversation Media Group Ltd <https://theconversation.com/making-commercial-surrogacy-illegal-
only-makes-aspiring-parents-go-elsewhere-
54382?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20February%20
19%202016%20-%204326&utm_content=Latest%20from%20The%20Conversation%20for%20February%2019
%202016%20-%204326+CID_8d2052513bf65d4aaa0309eb243003de&utm_source=campaign_monitor&utm_t
erm=Making%20commercial%20surrogacy%20illegal%20only%20makes%20aspiring%20parents%20go%20else
where>. 
96 Stuhmcke, above n 91, 334. 
97 Ibid. 
98 Christopher Bobyn, Inside Ukraine's Surrogacy Industry Where Australians are Travelling to Have a Family (15 
December 2018) ABC News <https://www.abc.net.au/news/2018-12-15/inside-ukraines-surrogacy-
industry/10614172>. 
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stopping the practice. It appears that the drive to have a child for people who need surrogacy is greater 

than the barriers erected by Australian legislators.99  

(b) Prohibition: A Proportionate Response to the Risk of Harm? 

(i) The Conservative Approach to Commercial Surrogacy 

It appears that the regulation of commercial surrogacy in Australia has been dealt with in an overly 

cautious manner which is inconsistent with the liberal approach to law-making that recognises respect 

for individual and, by extension, procreative liberty. Australian legislators seem to have adopted a 

conservative approach to commercial surrogacy by prohibiting it on the basis that it may be harmful, 

without adequate investigation into whether it is harmful. Chapter Two’s discussion of regulatory 

policy and in particular this conservative approach, which illustrates a tendency to prohibit conduct 

that is suspected of causing harm without requiring proof of actual harm, concluded that such an 

approach was not suitable in Australia.  

Whilst it has not been explicitly acknowledged by the government that the prohibition of commercial 

surrogacy stems from an application of the precautionary principle, the government’s apparent 

acceptance of the (largely religious and/or feminist) assertions of harm without the benefit of a 

detailed examination of these assertions, points to an unjustified precautionary and conservative 

legislative attitude. Adopting this attitude towards the regulation of commercial surrogacy would be 

unfair because such an approach requires the burden of proof to shift to those whose conduct has 

been prohibited.  

In the context of commercial surrogacy, the burden of proof would shift to intended parents and 

commercial surrogates to demonstrate that children born through commercial surrogacy are not at 

risk of being commodified. It would be incumbent on them to prove that their actions were not 

harmful, but in order to do so it would be necessary for them to engage in commercial surrogacy; the 

 
99 Sam Everingham, Martyn Stafford-Bell and Karin Hammarberg, 'Australians' Use of Surrogacy' (2014) 201(5) 
Medical Journal of Australia 1, 3. 
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very activity that is forbidden by the legislation. So, it would not be possible for those wishing to 

engage in commercial surrogacy in Australia to discharge the burden of proof required by such a 

conservative or precautionary approach without breaking the law. Therefore, at present, intended 

parents and surrogates in Australia who want to enter a commercial surrogacy agreement effectively 

find themselves in a “catch-22” situation.100   

The current legislation is overly protectionist in nature, imposing unreasonable limits on the liberty of 

those women who want to act as commercial surrogates to choose whether or not they wish to receive 

compensation for their gestational services. Thus, the legislation, in its current form, constitutes a 

disproportionate response to the risk of harm posed by commercial surrogacy. Given the abstract 

nature and inexplicitness of commodification in the commercial surrogacy context, it is therefore 

reasoned that prohibition of commercial surrogacy is not warranted.101 

(i) Resolving the Problem of Disproportionate Regulation 

The prohibition of commercial surrogacy is unnecessary because, as the discussion in Part IV of this 

chapter will reveal, the risk of harm that commodification poses to commercial surrogacy can be 

adequately addressed through the introduction of regulatory measures that control the mechanics of 

commercial surrogacy agreements. 

The resolution to the problem of disproportionate regulation lies in unequivocally recognising and 

applying the liberal principles that underpin law-making in our society; namely, that in the absence of 

significant harm, the liberty of individuals should prevail. The theoretical framework established in 

Chapter Three, that analyses the probability and significance of potential harm in the surrogacy 

context, coupled with the analysis of harm conducted earlier in this chapter provides sufficient 

justification for the re-evaluation of the prohibition of commercial surrogacy in Australia.  

 
100  See, Guido Pennings, 'Evaluating the welfare of the child in same-sex families' (2011) 26(7) Human 
Reproduction 1609, 1613 where he discusses the application of the precautionary principle and the inherent 
difficulties in discharging the burden of proof.  
101 Gaffney, above n 80, 289-90. 
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As early as 2003 it was acknowledged at a parliamentary level that the experience gained from 

successful altruistic surrogacy cases ‘might reveal some justification for an appropriately administered 

system pursuant to which such women could receive some payment.’102 Yet the most recent inquiry 

into surrogacy recommended that commercial surrogacy remain illegal.103 Payment is only one aspect 

of surrogacy, yet it is the aspect that opponents of commercial surrogacy routinely assert causes the 

greatest harm. As the discussion in Chapter Four shows, the real risk of harm in commercial surrogacy 

is the societal harm of commodification.  

Commercial surrogacy (especially traditional commercial surrogacy) has the potential to create a 

significant risk that society will perceive commercial surrogates as being paid to relinquish their 

children and/or the parental rights to those children. This then leads to a possible further perception 

that all children born through commercial surrogacy are treated as commodities, bought and sold in 

a baby market. But payments made for the medical services (such as IVF) that are required to assist in 

bringing about human life, to a degree and in the abstract sense, necessarily put a value on human 

life. This valuation occurs only in the abstract sense though: The value is placed upon the services 

provided, not upon the ‘individuals, on the features that make humans persons.’104  

Commentators often criticise commercial surrogacy without taking into consideration the empirical 

evidence that has been gathered since early cases like Baby M and Johnson v Calvert.  The old tales of 

poor, uneducated, mentally unstable women being “forced” to act as surrogates and sell their babies 

to rich exploitative intended parents have been proven to be largely untrue. However, these women 

are, in the vast majority of cases, both financially and psychologically stable.105 Whilst women who 

contemplate commercial surrogacy may be partially commercially motivated, overwhelmingly, 

 
102 ACT Law Reform Commission, Substitute Parentage Agreements, Report No 20 (2003) 23. 
103 House of Representatives Standing Committee on Social Policy and Legal Affairs, Parliament of Australia, 
Inquiry into the Regulatory and Legislative Aspects of International and Domestic Surrogacy Arrangements (2016) 
xi. 
104 Gaffney, above n 80, 289-90 (emphasis in original). 
105 See, Lina Peng, 'Surrogate Mothers: An Exploration of the Empirical and the Normative' (2013) 21(3) American 
University Journal of Gender, Social Policy, and the Law 555, 560; June Carbone and Jody Lyneé Madeira, 'The 
Role of Agency: Compensated Surrogacy and the Institutionalisation of Assisted Reproduction Practices' (2015) 
90(7) Washington Law Review Online 7. 
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women in Western Society choose to become surrogates for primarily altruistic reasons. 106  The 

research reveals that: 

The profile of surrogate mothers emerging from the empirical research in the United States and Britain 

does not support the stereotype of poor, single, young, ethnic minority women whose family, financial 

difficulties, or other circumstances pressure her into a surrogacy arrangement. Nor does it support the 

view that surrogate mothers are naively taking on a task unaware of the emotional and physical risks it 

might entail. Rather, the empirical research establishes that surrogate mothers are mature, 

experienced, stable, self-aware, and extroverted non-conformists who make the initial decision that 

surrogacy is something that they want to do.107 

(ii) Crafting a Proportionate Response to the Risk of Harm 

Australians are still engaging in commercial surrogacy: but rather than being able to do so within 

Australia’s borders and within a regulatory regime designed to protect the parties involved and 

minimise the risk of harm of commodification of the resulting child, they travel overseas to countries 

where surrogacy is inadequately regulated and where the risk of harm of commodification is great. 

Possibly due to the lower costs involved, many of these intended parents travel to countries where 

there is little, if any, regulation of commercial surrogacy.  The lack of proper surrogacy regulation in 

those countries opens the door for harm to occur through the commodification of the children born 

through commercial surrogacy.  

If the prohibition of commercial surrogacy is maintained, Australians will most likely continue to travel 

offshore to engage in international commercial surrogacy. 108  The recorded increase in intended 

parents traveling overseas to engage in commercial surrogacy proves that the prohibition of 

 
106 See, Janice C Ciccarelli and Linda J Beckman, 'Navigating rough waters: an overview of psychological aspects 
of surrogacy' (2005) 61(1) Journal of Social Issues 21, 30; June Carbone and Jody Lyneé Madeira, 'The Role of 
Agency: Compensated Surrogacy and the Institutionalisation of Assisted Reproduction Practices' (2015) 90(7) 
Washington Law Review Online 7, 16. 
107 Busby and Vun, above n 41, 51-2. 
108 See, House of Representatives Standing Committee on Social Policy and Legal Affairs, Parliament of Australia, 
Inquiry into the Regulatory and Legislative Aspects of International and Domestic Surrogacy Arrangements (2016) 
31 [1.113]. 
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commercial surrogacy in Australia is largely ineffective. As a mechanism designed to reduce the risk 

of harm of commodification in the surrogacy context, prohibition has little to no effect. Rather than 

preventing the commodification of children, the prohibition of commercial surrogacy in Australia may 

actually increase the risk of that harm manifesting.  

The commodification of children is repugnant, and therefore all efforts should be made to prevent 

instances of this harm occurring by properly regulating commercial surrogacy in Australia. Australians 

are practically being compelled to engage in commercial surrogacy in countries where commercial 

surrogacy is unregulated and where there is a high risk of surrogacy brokers (and sometimes the 

surrogates themselves) treating the resulting children as commodities.  

One of the obvious risks of harm through the commodification of children born through commercial 

surrogacy is the inadequate protection of the human rights of those children (and indeed the 

surrogates themselves) as is illustrated by reports of baby-selling and the trafficking of surrogates in 

some international commercial surrogacies. The “Baby 101” case highlights the human rights abuses 

that can occur when commercial surrogacy is undertaken in undeveloped, or developing, countries. In 

that case the Thai-based “Baby 101” surrogacy clinic trafficked more than 13 Vietnamese women into 

Thailand and forced them to become commercial surrogates.109 However, as demonstrated earlier in 

this chapter and in Chapter Four, even in countries with surrogacy legislation the risk of harm through 

though commodification of children born through commercial surrogacy is significant if the regulatory 

framework is insufficient to properly protect the interests of society by protecting the interests of 

those children.110  

Despite the numerous cases where the intended parents have blatantly breached the surrogacy 

legislation, Australian courts are still prepared to grant parentage of children born through 

 
109  See, AFP, Women Freed From 'Inhuman' Baby Ring (24 February 2011) ABC News 
<https://www.abc.net.au/news/2011-02-25/women-freed-from-inhuman-baby-ring/1956588>. 
110 See, eg, Rory Devine and R. Stickney, Convicted Surrogacy Attorney: I’m Tip of Iceberg (29 February 2012) NBC 
San Diego <https://www.nbcsandiego.com/news/local/Theresa-Erickson-Surrogacy-Abuse-Selling-Babies-
140942313.html>.  
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international commercial surrogacy to their Australian parents. Whilst it is clear that in many instances 

the surrogacy legislation has been breached, there are only a few accounts of these breaches being 

referred to the Department of Public Prosecution for investigation and, to date, no intended parents 

who have committed such offences have been convicted.  

Given this approach by the courts, a clear picture emerges; one in which the interests of the child will 

always supersede any legislative prohibition of the commercial surrogacy agreement by virtue of 

which that child was conceived and born. Another dimension of that picture is also visible, one in 

which it can be seen that, in their reluctance to refer intended parents for prosecution, the courts 

tacitly acknowledge that prohibition is not a proportionate regulatory response to commercial 

surrogacy in Australia. 

 ADDRESSING THE RISK OF HARM: SUGGESTIONS FOR A PROPORTIONATE 

REGULATORY RESPONSE  

The discussion below will, by reference to the themes that emerged in Chapter Two, explore whether 

the existing surrogacy legislation is able to adequately address the risk of harm posed by commercial 

surrogacy. The themes of eligibility, genetic connection, enforceability, parentage, payments, 

brokerage, advertising and extra-territoriality offences will be examined.  If this discussion reveals that 

any (or all) of the legislative provisions relevant to these themes are currently unable to properly 

address the risk of harm, then suggestions will be made as to the reform required to create a 

regulatory response that adequately addresses that risk.  

The way to protect society against the risk of harm is to enact legislation that adequately protects the 

interests of the parties to the commercial surrogacy arrangement and the resulting child. Therefore, 

the discussion below will, at times, examine how the interests of the surrogate, intended parents and 

resulting child may be protected. This in turn will assist in addressing the broader risk of harm posed 

to society through the commodification of children born through commercial surrogacy. 
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A Eligibility 

All of Australia’s surrogacy legislation contains eligibility provisions relating to matters such as the 

need for surrogacy, the marital status and sexual preferences of the intended parents, the minimum 

age of the surrogate (and sometimes the intended parents) and the requirement for all parties to the 

agreement to obtain independent legal advice and independent counselling. Anyone wishing to enter 

a surrogacy agreement must satisfy the relevant eligibility requirements. A failure to do so may have 

consequences for the parties when it comes time to transfer parentage of the resulting child.111   

1 Marital Status or Sexual Preference 

Eligibility is restricted in some instances based on the intended parents’ marital status or sexual 

preference,112 but for the purposes of minimising the risk of commodification of children born through 

commercial surrogacy, these provisions are irrelevant. These restrictive eligibility provisions are more 

relevant to discussions of family formation and social norms and could apply equally to altruistic and 

commercial surrogacy agreements. However, in terms of minimising the risk of harm of 

commodification, marital status or sexual preference have no relevance and therefore require no 

further discussion in this chapter. 

2 Legal Advice and Counselling 

The provisions requiring the parties to obtain independent legal advice and counselling are designed 

to reduce the risk of harm by ensuring (so far as any legislative provisions are able) that the parties 

are entering into the surrogacy agreement freely and voluntarily and that they have been provided 

with information relevant to the legal, psychological and social implications of engaging in surrogacy, 

both for themselves and for the resulting child. A further attempt at minimising the risk of harm can 

be found in the surrogacy legislation in Victoria and Western Australia which contain provisions that 

 
111 See, eg. Surrogacy Act 2010 (Qld) s 25. 
112 See, eg, Surrogacy Act 2008 (WA) s 19(2) which limits eligibility to heterosexual couples or medically infertile 
women.  
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require approval from an independent body before the parties can enter into the surrogacy 

agreement.113  

Whilst the provisions requiring legal advice and counselling are designed largely to ensure that the 

surrogacy agreement would proceed as smoothly as possible and not jeopardise the welfare of the 

resulting child, 114  the counselling requirement can be argued to have an additional purpose of 

addressing the risk of harm of commodification because the underlying motivations of the parties to 

enter into the agreement can be brought to light during the counselling process.  The requirement for 

commercial surrogacy agreements to be approved by an independent body after the parties received 

counselling and legal advice would be an effective additional safeguard designed to minimise the risk 

of harm.  

(a) Legal Advice 

The requirement for the parties to receive independent legal advice, whilst undeniably an important 

aspect of entering into any surrogacy agreement, is concerned not with minimising the risk of harm 

through commodification of the resulting child, but rather, with ensuring that the parties are aware 

of the legal implications of the surrogacy agreement including its unenforceability, the process for 

transfer of parentage of the resulting child and the limitation on what payments are permitted to be 

made to the surrogate.   

The inclusion of these provisions is designed to minimise the risk of harm, but the harm they seek to 

address is the risk of harm through the exploitation or coercion of the surrogate.115 It is to be expected 

that the lawyer providing legal advice in relation to the surrogacy agreement would spend sufficient 

time with his or her client in order to be able to discern whether there are any underlying issues that 

may affect the client’s ability to enter into the surrogacy agreement freely and voluntarily. In the event 

 
113 See Assisted Reproductive Treatment Act 2008 (Vic) s 39; Surrogacy Act 2008 (WA) s 16(1). 
114 See, Family Relationships Act 1975 (SA) s 10HA(3). 
115 Legislative Council, Standing Committee on Law and Justice, New South Wales Parliament, Legislation on 
altruistic surrogacy in NSW Report 38 (2009) 44 [3.118]-[3.125] (‘NSW Report 38’). 
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that the lawyer became aware of any such issues, or there was a reasonable suspicion that the 

resulting child could be commodified, then he or she would have a duty to recommend that the 

surrogacy agreement did not proceed.116 

(b) Counselling 

Legislative provisions that require the parties to undergo counselling are designed to minimise the risk 

that the surrogate will be reluctant to relinquish the resulting child and to ensure that all parties 

understand the emotional and social impact of the surrogacy agreement for them and for the resulting 

child.117 Counselling also ensures that the parties are suitably committed to the process and are 

sufficiently psychologically robust to cope with any unexpected or undesirable results that may occur 

before, during or after the pregnancy.118 

The initial counselling process is a partially effective tool to minimise the risk of commodification by 

ensuring that counsellors have the opportunity to identify any unsuitable parties and to recommend 

that those parties should not be allowed to engage in surrogacy. This is because in addition to ensuring 

that the parties understand the psychological and social impacts of surrogacy, the counsellor can 

screen the bona fides of the parties wishing to engage in surrogacy.119  

A sufficiently rigorous counselling regime should include extensive information-gathering through in-

depth questionnaires and a series of interviews. A single session with a counsellor is insufficient and 

the parties should have several counselling sessions to give them the proper opportunity to consider 

the seriousness of the proposed surrogacy agreement and the effect of their planned actions. This 

also enables the counsellor to form a more accurate overall impression as to the parties’ suitability for 

surrogacy. Counselling enables the parties to be presented with different hypothetical scenarios to 

 
116 For example, where the surrogate is a close friend or relative of the intended parents, the risk of emotional 
exploitation is significant and the lawyer should, from discussions, be able to discern whether there is a 
likelihood that the surrogate is being compelled, induced or coerced to enter into the surrogacy agreement. 
117 See, NSW Report 38, above n 115, 71 [5.10]. 
118 See, eg, Victorian Law Reform Commission Report, Assisted Reproductive Technology & Adoption: Final 
Report – Chapter 1 Introduction (2007) 15 [105]. 
119 See, eg, Family Relationships Act 1975 (SA) s 10HA(3)(b)(ii). 
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gauge how they might respond if unexpected or undesirable results or events occurred. Finally, the 

counselling process allows the parties to reconsider whether they want to proceed and enter the 

agreement.  

By working in conjunction with ART providers, counsellors are able to report their findings and 

recommendations to those providers before any ART procedures are undertaken by the parties. 

Should the counsellors have doubts as to the legitimacy of the motivations of any of the parties or the 

ability of the parties to cope with the psychological and social aspects of the surrogacy agreement, 

they have the opportunity to make recommendations that the parties are unsuitable for surrogacy.  

Whilst it would be desirable for all jurisdictions to require such a robust counselling procedure to be 

undertaken before the surrogacy agreement is entered into, this is not currently the case.120 The 

inconsistent  approach to the requirement for counselling in the current legislative regime is, on the 

whole, inadequate to properly address the risk of harm of commodification should commercial 

surrogacy be permitted because it could not be guaranteed that that risk would be properly addressed 

in all jurisdictions. In essence, for those jurisdictions that do not require the parties to engage in 

counselling before entering into the surrogacy agreement, there is no statutory mechanism to ensure 

that the parties fully understand the risk of harm that surrogacy poses. In the context of commercial 

surrogacy, the risk of commodification would be increased were the parties allowed to proceed with 

a commercial surrogacy agreement without being properly counselled as to the risk that society may 

view the resulting child as a commodity that has been sold by the surrogate to the intended parents.  

Ultimately, the current legislative provisions regarding counselling go some way, but on the whole are 

insufficient to act as a mechanism to address the risk of harm through commodification. They are, at 

present, an effective barrier to prevent undesirable or unprepared parties engaging in commercial 

surrogacy.  

 
120 See, eg, Parentage Act 2004 (ACT) s 26(3)(e) which states that the court must, before making parentage 
orders, have regard to whether the parties have received counselling and assessment from an independent 
counsellor.   
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(c) Approval to Enter into Commercial Surrogacy Agreement 

As mentioned previously, in Victoria and Western Australia the parties to a surrogacy agreement are 

required to obtain consent from an independent external body before they can enter the 

agreement.121 These independent bodies are tasked with reviewing the reports from the professionals 

engaged in providing legal advice and counselling to the surrogate and intended parents in relation to 

all aspects of the proposed surrogacy agreement. Based on the findings contained in these reports, 

the independent body is able to make a decision whether the parties should be allowed to engage in 

surrogacy.  The introduction of an independent body that it responsible for deciding whether the 

surrogacy agreement can proceed is an adequate mechanism to protect against the risk of harm that 

commercial surrogacy poses because it allows a proper assessment to be made as to whether the 

parties firstly fully understand the psychological and social aspects of the agreement and secondly 

provide their informed and voluntary consent to the agreement.  

The provisions contained in the Victorian and Western Australian surrogacy legislation that require 

independent approval of the surrogacy agreement provide models that other jurisdictions should 

adopt. By requiring the parties to obtain independent approval before entering into a commercial 

surrogacy agreement, a sufficient degree of regulatory control would be implemented which would 

adequately address the risk of harm without unduly interfering with the liberty of the parties involved.  

3 Medical or Social Need 

The legislation in all jurisdictions requires the intended parents to demonstrate a medical or social 

need to engage in surrogacy. These provisions have been incorporated into the legislation to ensure 

that surrogacy for convenience does not manifest. The term “surrogacy for convenience” has long 

been used to describe the situation where a woman who is desirous of having children engages the 

 
121 In Victoria, the relevant body is the Patient Review Panel and in Western Australia it is the Western Australia 
Reproductive Technology Council. 
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service of a surrogate because she is not prepared to endure the physical limitations and effects of 

pregnancy and childbirth.  

Even before the Warnock Report was released  in 1984, concern has been expressed that not limiting 

surrogacy to those who have a genuine medical or social need would open the floodgates for 

surrogacy for convenience, thus increasing the risk of exploitation of surrogates and commodification 

of the resulting children.122   

Although the fears surrounding surrogacy for convenience have never actually manifested, the widely 

accepted view of legislators is that ‘surrogacy for convenience alone … is totally ethically unacceptable’ 

and therefore a protectionary mechanism should be incorporated into surrogacy legislation to ensure 

that such a risk is protected against.123   

The existing provisions that require evidence of a medical or social need for surrogacy are a sufficient 

regulatory response to ensure the legitimacy of the intended parents’ need for surrogacy and these 

provisions are currently able to adequately address the risk of harm posed by commodification in the 

commercial surrogacy context. 124  

B Genetic Connection 

Whilst still permitting traditional surrogacy, other jurisdictions such as California in the USA also favour 

gestational surrogacy. Since as early as 1996, gestational surrogacy has been acceptable in Israel, a 

country that has been a forerunner in adopting a liberal approach to surrogacy regulation.125 Given 

 
122 See, eg, Stephen Mason, 'Abnormal Conception' (1982) 56 Australian Law Journal 347, 354; United Kingdom, 
Report of the Committee of Inquiry into Human Fertilisation and Embryology, Cmnd 9314 (1984). 46 [8.18]; 
Special Committee Queensland Government, Report of the Special Committee Appointed by the Queensland 
Government to Enquire into the Laws Relating to Artificial Insemination, In Vitro Fertilization and Other Related 
Matters Volumes I and II (1984) 114; Emily Jackson, 'Degendering Reproduction?' (2008) 16(3) Medical Law 
Review 346, 360; A.E. Poote and Olga B.A. van den Akker, 'British women's attitudes to surrogacy' (2009) 24(1) 
Human Reproduction 139, 140; Amel Alghrani and Danielle Griffiths, 'The Regulation of Surrogacy in the United 
Kingdom: The Case for Reform' (2017) 29(2) Child and Family Law Quarterly 165, 168. 
123 United Kingdom, Report of the Committee of Inquiry into Human Fertilisation and Embryology, Cmnd 9314 
(1984). 46 [8.17]. 
124 These provisions also protect against the harm of exploitation but for the purposes of this discussion only the 
harm of commodification is relevant.  
125  Nuphar Lipkin and Etti Samama, 'Surrogacy in Israel: Status Report 2010 and Proposals for Legislative 
Amendment' (Isha L'Isha - Haifa Feminist Center, 2010) 4. 
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advances in ART and the desire for intended parents to have a genetic link with the resulting child, 

most surrogacy arrangements are now gestational rather than traditional,126  and the ‘early days of 

surrogacy and the infamous Baby M case … are in the past due to advances in ART.’127  

In Australia the surrogacy legislation is inconsistent, and opinion is divided as to the wisdom of 

allowing traditional surrogacy, especially when ART services are now readily available to assist with 

facilitating a surrogate pregnancy. The issue of whether traditional surrogacy agreements should be 

allowed has been discussed in several legislative inquiries.128 Whilst most Australian jurisdictions still 

allow traditional surrogacy, there are a few exceptions. The surrogacy legislation in the ACT contains 

provisions stating that an application for parentage orders in respect of a child born through surrogacy 

can only be made if neither of the birth parents is a genetic parent of that child.129  In Western Australia 

the legislation does not expressly prohibit traditional surrogacy but if the court is asked to dispense 

with the requirement for the surrogate’s consent to parenting orders it can only do so if she is not the 

genetic parent of the resulting child.130 

During its Investigation into Altruistic Surrogacy in 2008, the Queensland Government identified 

several principles that should be applied in the context of surrogacy to protect against harm and to 

protect the liberty of individuals. Listed amongst these principles was the protection of children born 

through surrogacy by ensuring that they have access to their original birth information facilitated by 

the creation and maintenance of proper records and that they are not stigmatised by their genetic 

origins or the circumstances of their conception and birth.131 As part of the formulation of these 

principles, the Committee examined the question of whether traditional surrogacy should be 

 
126 Nicole F Bromfield and Karen Smith Rotabi, 'Global Surrogacy, Exploitation, Human Rights and International 
Private Law: A Pragmatic Stance and Policy Recommendations' (2014) 1(3) Global Social Welfare 123, 124. 
127Ibid, 125. 
128 See, eg, Investigation into Altruistic Surrogacy Committee, Queensland Parliament, Report (2008) 44-8; South 
Australia Legislative Council, Social Development Committee, Parliament of South Australia, Inquiry into 
Gestational Surrogacy, Report 26 (2007) 57-8; Standing Committee on Legislation, Parliament of Western 
Australia, Report 12 in Relation to the Surrogacy Bill 2007 (2008) 37-41.; Legislative Council, Standing Committee 
on Law and Justice, New South Wales Parliament, Legislation on altruistic surrogacy in NSW Report 38 (2009) 91. 
129 Parentage Act 2004 (ACT) s 24(b). 
130 Surrogacy Act 2008 (WA) s21. 
131 Investigation into Altruistic Surrogacy Committee, above n 128, 41. 
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permitted. It concluded that gestational surrogacy was more desirable and that at least one of the 

intended parents should provide genetic material wherever possible.  

However, the Committee also recognised that in some circumstances the intended parents may not 

be able to provide genetic material and therefore a prescriptive approach to surrogacy should be 

avoided and the surrogate should be allowed to engage in traditional surrogacy if she so wishes.132 In 

reaching this conclusion the Committee considered the risk of psychological harm to the surrogate 

and the resulting child in traditional surrogacy but ultimately concluded that it was the ‘identified need 

for surrogacy rather than genetic connection’ that ‘should shape requirements … in altruistic 

surrogacy.’133 The Committee identified the risks associated with prohibiting traditional surrogacy, 

one of which was that prohibition could potentially create more harm than it prevented by driving the 

practice underground.134 

In its Final Report on the Legislation on Altruistic Surrogacy in NSW, the New South Wales Legislative 

Council’s Standing Committee on Law and Justice recognised that there was a considerable division of 

the opinions of inquiry participants as to whether traditional surrogacy agreements should be 

permitted. The Committee ultimately recommended that traditional surrogacy agreements should be 

allowed in New South Wales, relying on the principle of ‘leaving decisions relating to particular 

characteristics of the birth mother and the particular surrogacy arrangement of which she is a part in 

the hands of counsellors and clinicians with experience in surrogacy arrangements.’135  

The Victorian Law Reform Committee recommended that a genetic connection between the intended 

parents and the resulting child is preferable, but not an absolute necessity. Despite this 

recommendation, the surrogacy legislation in Victoria appears at first glance to be somewhat 

ambiguous and the legislation requires considerable unravelling to expose the true position in that 

 
132 Ibid 55. 
133 Ibid 54. 
134 Ibid. 
135 Legislative Council, Standing Committee on Law and Justice, New South Wales Parliament, Legislation on 
altruistic surrogacy in NSW Report 38 (2009) 5.155. 
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State. Section 40(ab) of the Assisted Reproductive Treatment Act 2008 (Vic) expressly states that for 

surrogacy agreements where ART and the Patient Review Panel’s approval is required the surrogate 

must not use her own egg to become pregnant.136 But, in direct contradiction to these provisions, the 

Status of Children Act 1974 (Vic) contemplates the presumptions of parentage of those children born 

through traditional surrogacy agreements.137  Adding a further layer of uncertainty to an already 

confusing legislative scheme, s 41 of the Assisted Reproductive Treatment Act 2008 (Vic) provides a 

mechanism for approval by the Patient Review Panel of a non-complying (i.e. traditional) surrogacy 

agreement.138  

Whilst it is likely that this provision was originally intended to apply to other criteria (for example 

where a surrogate has not yet reached the minimum age requirement or who has not previously given 

birth to a live child), it is foreseeable that this section could also include circumstances where the 

parties are intending to engage in a traditional rather than gestational surrogacy agreement.  

Therefore, whilst the Victorian legislation shows a preference for parties to engage in gestational 

rather than traditional surrogacy, there is no true legislative prohibition on people engaging in 

traditional surrogacy in that State. 

When contemplating the risk of harm through commodification of children born through commercial 

surrogacy, consideration must be given to whether the legislation allows traditional surrogacy. It was 

established in Chapter Four that society views commercial surrogacy as potentially resulting in the 

commodification of children. This argument is strengthened where the surrogate is also the genetic 

mother of the resulting child because then that child is hers in the biological as well as legal sense.  

When it comes time to surrender the resulting child to the intended parents, research reveals that a 

refusal to relinquish the resulting child is more likely to occur where the surrogate has a genetic 

 
136 Assisted Reproductive Treatment Act 2008 (Vic) s 40(ab). 
137 Status of Children Act 1974 (Vic) s 23. 
138 Assisted Reproductive Treatment Act 2008 (Vic) s 41. 
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connection to that child than where the intended parents have either provided the genetic material 

or have obtained donor genetic material to facilitate the pregnancy.139  

Traditional surrogacy also poses more risk of harm for society because, as discussed previously, the 

commodification argument is easier to sustain when the commercial surrogate is also the genetic 

mother of the child that she relinquishes to the intended parents. Therefore, when contemplating 

eligibility requirements for entry into commercial surrogacy agreements, the most appropriate way to 

minimise the risk of commodification is to ensure that there is no genetic connection between the 

surrogate and resulting child.  

Any legislation that permits traditional surrogacy is inadequate to deal with the risk of harm. However, 

if the legislation is amended to permit only gestational commercial surrogacy then two objectives will 

that minimise the risk of harm will be achieved: firstly, the commodification or baby-selling argument 

will lose traction because the surrogate will have no genetic connection to the child and cannot 

therefore be accused of selling her own child. Secondly, instances of surrogates finding themselves 

unable to relinquish the resulting children to the intended parents will likely decrease because the 

genetic link between surrogate and child is absent.140  

Without that genetic link, the risk of children born through commercial surrogacy being seen as 

commodities is reduced and the surrogate is more able to be seen as receiving payment in exchange 

for providing her gestational services and not for agreeing to relinquish the resulting child or her 

parental rights to that child.  

 
139 See, Pip Trowse, 'Surrogacy: Is it harder to relinquish genes?' (2011) 18 Journal of Law and Medicine 614, 631; 
Amel Alghrani, 'Surrogacy: 'A Cautionary Tale': Re T (a child) (surrogacy: residence order) [2011] EWCH 33 (Fam)' 
(2012) 20(Autumn) (Oct 24) Medical Law Review 631, 639. 
140 See Olga B A van den Akker, 'A longitudinal pre-pregnancy to post-delivery comparison of genetic and 
gestational surrogate and intended mothers: Confidence and genealogy' (2005) 26(4) Journal of Psychosomatic 
Obstetrics and Gynecology 277. 
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C Enforceability 

In Australia, surrogacy agreements are unenforceable so far as they relate to transfer of the resulting 

child to the intended parents. The only aspect of enforceability relates to payment of the surrogate’s 

expenses and in most jurisdictions, the surrogate may only seek to enforce this part of the agreement 

if she relinquishes the resulting child to the intended parents.141 A refusal to relinquish the child will 

see any claim made by the surrogate for reimbursement of her expenses fail.142  

Several commentators have suggested that commercial surrogacy agreements should be enforceable 

to provide certainty to all parties involved.143 However, these suggestions have been met with some 

criticism, usually on the basis that enforceability of surrogacy agreements would have the effect of 

impairing the surrogate’s autonomy during the course of the pregnancy and both during and after the 

birth of the resulting child. In some jurisdictions where surrogacy agreements are enforceable, and 

even sometimes in jurisdictions where they are not, it has been noted that typically the surrogacy 

agreement is written in such a way that 

the power of managing the pregnancy and medical care is in the hands of the intended parents and oblige 

the surrogate to relinquish the baby immediately upon birth. The surrogate may therefore lack, or believe 

she lacks, the power to manage her pregnancy, including through selective termination, on the basis that 

the foetuses are not legally “hers”.144  

Further, in the absence of significant changes to both the surrogacy legislation and the parentage 

legislation, it is impossible for surrogacy agreements to be legally enforced. In Australia, people cannot 

 
141 See, eg. Surrogacy Act 2010 (Qld) s 15; Surrogacy Act 2010 (NSW) s 6; Surrogacy Act 2012 (Tas) s 10; Assisted 
Reproductive Treatment Act 2008 (Vic) s 44; Surrogacy Act 2008 (WA) s 7. 
142 As an aside, the legislation is, however, silent on what would occur in the event of a stillbirth or late-term 
miscarriage where the surrogate has incurred expenses. Arguably though one would envisage that, in 
circumstances where through no fault of the surrogate the pregnancy did not result in the birth of a live child, 
the surrogate would be entitled to claim reimbursement of her expenses from the intended parents. 
143 See, eg, Feiglin and Savulescu, above n 90, 924; Louise Anna Helena Ramskold and Marcus Paul Posner, 
'Commercial Surrogacy: How Provisions of Monetary Remuneration and Powers of International Law can 
Prevent Exploitation of Gestational Surrogates' (2013) 39(6) Journal of Medical Ethics 397, 398; Leora I. Gabry, 
'Procreating Without Pregnancy: Surrogacy and the Need for a Comprehensive Regulatory Scheme' (2012) 45(3) 
Columbia Journal of Law and Social Problems 415, 442. 
144 Millbank, above n 40, 485. 
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contract out of parentage,145 and therefore any contractual provision that purports to recognise 

anyone other than the surrogate as the legal mother of the resulting child will be void ab initio.   

As Chapter Four establishes, commercial surrogacy creates a risk of harm through the 

commodification of the resulting children. If surrogacy agreements were enforceable then rather than 

the risk of harm being minimised, it could likely be significantly increased. If a contract is breached, an 

application can be made by the innocent party for specific performance. Whilst the court’s power to 

order specific performance is discretionary and is not usually exercised in a contract for services 

setting there is a possibility that making commercial surrogacy contracts wholly enforceable could 

result in commercial surrogates being compelled to relinquish the resulting child to the intended 

parents after birth in exchange for payment of the contracted amount.  

The ability of the parties to “force” performance of the surrogacy agreement would be contrary to 

public policy and enforceable commercial surrogacy agreements would more likely than not increase 

society’s perception that commercial surrogacy takes place in a marketplace and that babies are being 

treated and traded as commodities. The underlying purpose of commercial surrogacy legislation 

should be to respond to, and minimise, the risk of harm. Therefore, if commercial surrogacy 

agreements were enforceable, the risk of harm through the commodification of children would likely 

increase, and the object of the legislation would be defeated.  

Lessons can perhaps be learned from other jurisdictions where commercial surrogacy agreements are 

enforceable. In these jurisdictions, it seems to some extent that the surrogacy agreements are often 

designed to protect the interests of the intended parents, whilst at the same time failing to protect 

the interests of the resulting children. Such blind enforcement of commercial surrogacy agreements 

creates a risk of ‘systematic abusive practices’ which due to the pre-birth determination and 

 
145 See, ND & BM [2003] FamCA 469 (23 May 2003). 
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subsequent enforcement of parentage leads to the perceived sale of children.146 In her 2018 Report, 

the UN Special Rapporteur pointed out that: 

[c]ommercial surrogacy legislation and practice which mandate the enforcement of the surrogacy 

contract, including specifically the transfer of parentage and parental responsibility, make it even 

clearer that the transfer is the essence of the contract and is a part of the consideration for which the 

surrogate mother is paid.147 

Therefore, creating a regime of enforceable commercial surrogacy agreements would reinforce and 

perpetuate the belief that the purpose of the contract is the transfer of the resulting child and 

relinquishment of the surrogate’s parental rights. 

Irrespective of whether surrogacy agreements are viewed as contracts for goods or for services, by 

refusing to allow surrogacy agreements to be enforced through the legislative and judicial systems, 

mechanisms have already been embedded into the surrogacy legislation to protect the autonomy of 

the parties by ensuring that relinquishment of the resulting child by the surrogate to the intended 

parents is, in all instances, voluntary. The legislation also aims to protect the interests of the resulting 

child by not allowing for pre-birth determinations in favour of the intended parents regarding 

parentage and parental responsibility.148 In light of the legislative aim of minimising harm, the current 

provisions that render surrogacy agreements unenforceable are effective in minimising the risk of 

harm. 

D Parentage 

It is in a ‘child’s best interests for the reality of the child’s family life to be legally recognised.’149 It has 

been suggested that in order to properly dispel the commodification argument, a gestational 

commercial surrogate should not be considered at law to be the parent of the resulting child.150 This 

 
146 Special Rapporteur’s Report, UN Doc A/HRC/37/60, 10 [33]. 
147 Ibid 13 [51]. 
148 Ibid, 19 [77(c)]. 
149 Alexandra Harland and Cressida Limon ‘Recognition of Parentage in Surrogacy Arrangements in Australia’ in 
Paula Gerber and Katie O'Bryne (eds), Surrogacy, Law and Human Rights (Ashgate Publishing, 2015) 145, 150. 
150 Gaffney, above n 80, 287. 
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suggestion is based on the premise that the intended parents should be recognised at law as the 

parents of the resulting child and therefore, because the surrogate would not be considered the child’s 

mother, her gestational services would not extend to the transfer (or sale) of parental rights.151 Thus, 

the payment she receives would be purely for providing her gestational services. 

Whilst this argument has merit, determinations regarding the resulting child’s parentage should only 

be made after birth. Pre-birth determinations as to parentage and parental responsibility of the 

resulting child can, as discussed in the section above, have an effect contrary to that intended and 

may also be contrary to Article 35 of the Convention on the Rights of the Child  and Article 1 of the 

Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child 

Prostitution and Child Pornography, both of which prohibit the sale of children.152 Article 2 of the 

Optional Protocol defines the sale of children as including ‘any act or transaction whereby a child is 

transferred by any person … to another for remuneration or other consideration.’153  

If commercial surrogacy agreements were to stipulate that pre-birth parentage orders were to be 

made in favour of the intended parents then the agreement should, logically, contain a corresponding 

contractual requirement for the surrogate to relinquish the child to the intended parents at birth. 

Then, depending on how the clauses contained in the surrogacy agreement were drafted and how 

broadly they were interpreted, because the surrogate would be receiving payment under the 

commercial surrogacy agreement, the relinquishment of the child by the surrogate to the intended 

parents could be seen as a “transfer” and the payment the surrogate receives seen as “remuneration 

or other consideration”, thereby triggering the definition of the sale of a child under the Optional 

Protocol. The Committee on the Rights of the Child has indicated particular concern about ‘the 

 
151 See Ibid, 287; Tammy Johnson, 'Through the Looking-Glass: A Proposal for National Reform of Australia's 
Surrogacy Legislation' in Paula Gerber and Katie O'Bryne (eds), Surrogacy, Law and Human Rights (Ashgate 
Publishing, 2015) 31, 47; Liezl van Zyl and Ruth Walker, 'Surrogacy, Compensation, and Legal Parentage: Against 
the Adoption Model' (2015) 12(3) Journal of Bioethical Inquiry 383, 384. 
152 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into 
force 2 September 1990) art 35 (‘CRC’); Optional Protocol, A/RES/54/263, art 1. 
153 Optional Protocol, A/RES/54/263, above n 44, art 2. 
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situations when parentage issues are decided exclusively on a contractual basis at the pre-conception 

or pre-birth stage.’154 

To ensure that commercial surrogacy agreements to not fall foul of this definition, as suggested above, 

parentage matters should be left until after the birth and relinquishment of the resulting child. Existing 

legislative provisions that provide a window of time after birth and relinquishment during which the 

intended parents can apply for transfer of parentage provide an effective mechanism to address the 

risk of harm of commodification of children born through commercial surrogacy by ensuring that pre-

birth determinations are avoided.  

Further, in addition to likely breaching the provisions of the Convention and Optional Protocol, making 

pre-birth determinations regarding parentage of children born through commercial surrogacy would 

likely create a slippery slope to enforceability of commercial surrogacy agreements; a position which 

(as discussed above) must be avoided to minimise the risk of harm of commodification. 

The legislative provisions addressing parentage of the resulting child, whilst originally enacted to 

protect the autonomy of the surrogate and the interests of the resulting child, are also capable of 

addressing the broader risk of harm through commodification. By not allowing applications for 

transfer of parentage to be made until after the voluntary relinquishment of the resulting child, the 

previously mentioned slippery slope into enforceability of commercial surrogacy agreements is 

avoided.  

E Brokerage  

Profiting from surrogacy brokerage creates a danger of commodification of children born through 

commercial surrogacy. The Report of the Special Rapporteur noted that ‘[i]ntermediaries are often 

responsible for creating and participating in surrogacy markets, and often receive the largest 

profits.’155 Where the dealings between the parties to the surrogacy agreement ‘constitute the sale of 

 
154 Special Rapporteur’s Report, UN Doc A/HRC/37/60, 16 [68]. 
155 Ibid 15 [62]. 
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children, intermediaries would normally be complicit, and hence legally responsible, given their 

intermediary role in establishing and mediating’ the transaction between the parties. 156 Therefore, 

‘prosecutions for sale of children in the context of surrogacy should focus primarily on 

intermediaries’. 157   An intermediary who arranges a commercial surrogacy agreement and who 

receives consideration or any other remuneration for arranging the physical or legal transfer of the 

resulting child to the intended parents is responsible, and therefore liable, for the sale of the resulting 

child.158 

In what could be perceived to be a proportionate response to the risk of harm of commodification, all 

surrogacy legislation in Australia prohibits the involvement of “for profit” brokers in surrogacy 

agreements. When Queensland was considering its surrogacy reforms in 2010, comment was made 

that surrogacy should not be ‘set up as a cottage industry.’159 Though that comment was made in 

relation to the proposed legalisation of altruistic surrogacy, it is equally applicable in the commercial 

surrogacy context and whilst surrogacy is an industry of sorts, it should not be an industry which 

permits the involvement of paid intermediaries.  

Paying a surrogate for providing gestational services is one thing but paying a third party to broker a 

commercial surrogacy agreement between the parties is something else entirely. Permitting paid 

intermediaries would reinforce the perception of “baby selling” and heighten the risk of harm 

occurring through the commodification of children born through commercial surrogacy.  One way of 

taking steps to prevent the “commercialisation” of commercial surrogacy is to prohibit the use of paid 

intermediaries.  

Lessons can be learned from countries where surrogacy brokerage has been likened to human 

trafficking. In some countries brokers ‘prey on unsophisticated and often illiterate rural women’ 

 
156 Ibid. 
157 Ibid. 
158 Ibid [63]. 
159 Queensland, Second Reading Cognate Debate, Family (Surrogacy) Bill 2009, 10 February 2010, 188 (Jan 
Jarratt). 
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inducing them to leave their families and move to the city to become commercial surrogates.160 This 

type of behaviour is clearly exploitative of the surrogates but also magnifies the risk of harm of 

commodification because the resulting children are viewed as commodities.  

Unlike the majority of commercial surrogates, brokers are motivated by profit, not altruism. It is simple 

economics to calculate that to maximise profit in commerce, one must maximise the production and 

sales of the product or service being offered.  Commercial surrogacy brokering is dangerous because 

there is a risk that the normally high standards of conduct of the various medical (or other) 

professionals involved may be  overridden (whether consciously or not) by the desire for profit, thus 

creating a risk that the children born through commercial surrogacy will be viewed as commodities. 

The incorporation of legislative provisions prohibiting “for profit” commercial surrogacy brokers is one 

way that this situation can be avoided and is an effective mechanism to minimise the risk of harm of 

commodification occurring in commercial surrogacy.  

F Advertising 

The prohibition on advertising can be a double-edged sword because on the one hand it protects 

against the risk of harm through commodification by prohibiting those wishing to profit from 

surrogacy from advertising.161 On the other hand, it has the effect of restricting the liberty of intended 

parents and surrogates by preventing them from using the medium of advertising (including online 

and  social media) as a means of finding each other.  

Not all intended parents are in the position of knowing someone who is willing to act as a surrogate 

for them and therefore the only way they are able to find a surrogate (altruistic or commercial) is 

through some form of advertising. Likewise, women who are prepared to act as surrogates would 

likely also need to rely on advertising to find intended parents. Although advertising is a medium used 

 
160 Pascoe, above n 91, 461. 
161 The prohibition on advertising extends to advertising to procure a surrogacy agreement. 
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to promote the sale of goods and services in commerce, advertising does not necessarily equate to 

“commercialism”.  

Advertising is a multi-purpose tool that can legitimately and almost certainly be used harmlessly by 

intended parents to reach out to prospective surrogates and to other intended parents. There are now 

several free online surrogacy forums and some of these allow surrogates and intended parents to post 

information and initiate contact with one another. However, depending on where the parties are 

resident, even posting on a free online forum may be subject to strict penalties.162 These penalties 

appear to be disproportionately severe to the prohibited conduct; in some instances imposing a 

maximum penalty of up to three years imprisonment.163  Permitting surrogacy, including commercial 

surrogacy, whilst at the same time prohibiting surrogates and intended parents from utilising a 

legitimate method to personally find one another seem to place an undue restriction on the liberty of 

those people.  

Prohibiting advertising by the parties themselves arguably has little effect in terms of managing the 

risk of commodification and rather than minimise this risk of harm, these provisions are likely to create 

an unnecessary and undue interference on the liberty of potential surrogates and intended parents. 

Women who are willing to act as commercial surrogates and intended parents seeking a surrogate 

commercial should be able to personally advertise their respective positions.  It is suggested that 

allowing the parties themselves to advertise, even for commercial surrogacy, does not increase the 

risk of societal harm through commodification. As discussed above, it is the involvement of 

intermediaries such as for-profit brokers that increases the risk that children born through commercial 

surrogacy will be viewed as commodities.  

 
162 See, eg, Parentage Act 2004 (ACT) s 43; Surrogacy Act 2010 (Qld) s 55. Both of these Acts have virtually 
identical provisions which prohibit publication of an advertisement, notice or anything else that seeks a person 
who is willing to engage in surrogacy or that states that someone is willing to engage in surrogacy, whether or 
not altruistically or commercially. The definition of publish includes posting online.  
163 See Surrogacy Act 2010 (Qld) s 55. 
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If legislative restrictions are implemented to permit only gestational commercial surrogacy, then a 

woman who advertises her willingness to act as a gestational commercial surrogate is more likely to 

be seen as advertising her willingness to provide her gestational services to the intended parents, not 

her willingness to sell them a child. Arguably advertising by commercial surrogates would be no 

different to the way that others in service industries such as cleaners, hairdressers, doctors and 

lawyers advertise the services that they offer. If commercial surrogacy is permitted, then the 

prospective parties to those agreements should be allowed to use the medium of advertising to find 

one another and initiate contact. 

Changes should be made to the legislation which allow the prospective parties themselves to advertise 

but which should specifically prohibit advertising by intermediaries. Advertising by “for profit” 

commercial surrogacy brokerage should not be permitted because, as mentioned previously, the 

involvement of a paid intermediary in a surrogacy agreement is likely to contravene the prohibition of 

the sale of children under Article 35 of the Convention on the Rights of the Child and Article 1 of the 

Optional Protocol and increases the risk of commodification. 164  Conversely, allowing the parties 

themselves to advertise would not increase the risk of harm posed by commodification, nor would it 

fall foul of the provisions contained in the Optional Protocol. It would simply provide those parties 

with a mechanism to reach out to each other without fear of legislative sanction.  

G Extra-Territoriality Offences 

It could be argued that the extra-territoriality provisions in the Queensland, New South Wales and ACT 

surrogacy legislation should be repealed in their entirety. Simply because these legislative provisions 

may be valid under the principle of making laws for the peace, welfare, and good government of the 

State, it does not mean that such provisions are justified and/or necessary in the context of 

commercial surrogacy. Nor do they have the desired effect of minimising any risk of harm. Indeed, as 

 
164 CRC, 1577 UNTS 3, art 35; Optional Protocol, A/RES/54/263, art 1. 
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discussed previously, these provisions have been (and will continue to be) ineffective in stopping 

intended parents from travelling overseas to engage in commercial surrogacy.  

As Stuhmcke points out, ‘the fact that extra-territorial legislation is permissible does not determine 

whether it is justified in the regulation of any particular subject matter.’165 She identifies that the 

inclusion of extra-territoriality provisions ‘has proliferated at a state and territory level with respect 

to commercial surrogacy’ but questions whether ‘such restrictive Australian extra-territorial 

legislation is both principled and well thought through.’166 However, despite these misgivings, the 

extra-territoriality provisions in these jurisdictions were successfully enacted and remain in force.  

If these provisions are to remain, then an assessment should be made as to their effectiveness based 

on the harm-minimisation principles outlined in this thesis. In this regard, the extra-territoriality 

provisions in the Queensland, New South Wales and the ACT surrogacy legislation are capable of 

properly addressing the risk of harm that commodification presents, but only if commercial surrogacy 

is legalised in Australia. To respond to the risk of harm of commodification of children born through 

commercial surrogacy at a federal level, the current extra-territoriality provisions prohibiting 

international commercial surrogacy could be maintained and the legislation in the other Australian 

states expanded to include similar provisions. But this should not happen in a vacuum: it should only 

happen if the surrogacy legislation is amended to permit commercial surrogacy. 

It has already been demonstrated in the discussion above that the extra-territoriality provisions on 

their own are an ineffective deterrent for desperate intended parents who are prepared to flout the 

law and risk prosecution to realise their dream of having a child. Intended parents cite the overly 

restrictive laws in Australia as the reason for travelling overseas to engage in commercial surrogacy.167  

Increasing extra-territoriality provisions in other jurisdictions will have little effect on reducing the risk 

of harm occurring whilst commercial surrogacy remains prohibited.  To minimise the risk of harm of 

 
165 Anita Stuhmcke, 'Extra-Territoriality and Surrogacy: The Problem of State and Territory Moral Sovereignty' in 
Paula Gerber and Katie O'Bryne (ed), Surrogacy, Law and Human Rights (Ashgate Publishing, 2015) 65, 73. 
166 Ibid. 
167 See, eg, Bobyn, above n 98. 



317 
 

commodification occurring, and for the extra-territoriality provisions to become the effective 

deterrent that they seem to be intended to be, commercial surrogacy must be legalised in Australia.  

H Payments 

Having examined, in Chapter Two, what constitutes recoverable expenses under all of the applicable 

legislation, it is clear that the definition of “reasonable costs” in most jurisdictions is quite broad. 

Indeed, the breadth of these definitions creates an opportunity for a surrogate to receive benefits in 

excess of what might, when viewed objectively, be considered to be reasonable.168 

The question of whether a surrogate should receive payment for her gestational services is one of the 

most controversial aspects of the debate surrounding surrogacy.169 As demonstrated in Chapter Four, 

and as Stuhmcke notes, the distinction drawn between altruistic and commercial surrogacy should 

largely be rejected.170  The surrogacy legislation in Australia is explicit though: commercial surrogacy 

is prohibited. Whilst reimbursement of the surrogate’s reasonable expenses is legislatively 

permissible, there is some suggestion that the making of even these payments creates a commercial 

agreement and constitutes the purchase of the resulting child.171 If that was the case then even 

 
168 Provided below are some examples that illustrate the potential for the parties to a surrogacy agreement to 
“rort the system” and defy the prohibition of commercial surrogacy by providing the surrogate with a benefit 
that she would otherwise not have received, but for the surrogacy agreement. It is possible that the surrogate 
may (in collusion with the intended parents) benefit from the agreement by claiming: 

 luxury rather than budget accommodation when travelling for medical or legal appointments. 
 designer maternity clothes,  
 regular pregnancy massages and other beauty treatments. 

It is possible that the surrogate may even be treated to a post-pregnancy cosmetic procedure or a holiday as a 
way of the intended parents saying, “thank you”. It is doubtful though that any benefits such as the ones 
particularised, would come under sufficient scrutiny to warrant an investigation into the true nature of the 
surrogacy agreement where the parties to that agreement were in accord. It is likely that only in instances where 
the parties were in dispute would the possibility of the true commercial nature of the agreement be brought to 
light. 
169 Scott B. Rae, The Ethics of Commercial Surrogate Motherhood: Brave New Families? (Praeger, 1993).   
170 Anita Stuhmcke, 'For Love or Money: The Legal Regulation of Surrogate Motherhood' (1996) 3(1) eLaw 
Journal: Murdoch University Electronic Journal of Law 
<http://www.murdoch.edu.au/elaw/issues/v3n1/stuhmck1.html> 3. 
171 See, The Office of Family and Life, Catholic Archdiocese of Adelaide, Submission to South Australia Legislative 
Committee, Social Development Committee, Inquiry into Gestational Surrogacy 2007, 8; Victorian Law Reform 
Commission, Assisted Reproductive Technology & Adoption: Final Report (2007) 181. 
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altruistic surrogacy agreements would likely be contrary to Article 35 of the Convention on the Rights 

of the Child and Article 1 of the Optional Protocol and would therefore be for the sale of children.172  

The prohibition of payments to the surrogate, other than for her expenses, is premised on the policy 

that commercial surrogacy is harmful because it commodifies children. In this regard, at the National 

Surrogacy Conference in 1991 it was stated that the ‘belief that commercial surrogacy arrangements 

involve the sale of children have been central to their widespread rejection.’173 In maintaining the 

position that surrogates should not be compensated for their gestational services, the Victorian Law 

Reform Commission stated that the ‘surrogate mother should be seen as a volunteer …. volunteering 

[her] efforts for no financial advantage.’174 Further, that Commission stated that the guiding principle 

in relation to commercial surrogacy was that ‘at no time should the use of reproductive technologies 

be for the purpose of exploiting (in trade or otherwise) either the reproductive capabilities of men and 

women or the children resulting from the use of ART.’175 These statements evidence a clear policy 

presumption that commercial surrogacy is synonymous with the commodification of the resulting 

children and is, by extension, harmful to society.  

Whilst the surrogacy legislation in Australia attempts to protect society against harm through 

commodification, the legislative provisions that prohibit surrogates from any receiving payment in 

addition to reimbursement of their expenses likely have the effect of creating a greater, rather than 

lesser, risk of harm to the parties and the resulting child because (as discussed above) they are in 

effect driving the practice of commercial surrogacy underground and forcing intended parents to 

travel overseas to countries where commercial surrogacy is largely unregulated. In this regard, it 

 
172 CRC, 1577 UNTS 3, art 35; Optional Protocol, A/RES/54/263, art 1. 
173 Kevin Andrews, ‘The Educative Role of the Law: Options for Regulation in Surrogacy’ (Paper presented at the 
National Conference on Surrogacy, Melbourne, 22 February 1991) 106. 
174 Victorian Law Reform Commission, Assisted Reproductive Technology & Adoption: Final Report (2007) 180 
quoting Melissa Afentoulis, Women’s Health West, Submission to Victorian Law Reform Commission, Assisted 
Reproductive Technology & Adoption, Position Paper Three: Surrogacy.  
175 Victorian Law Reform Commission, Assisted Reproductive Technology & Adoption: Final Report (2007) 180. 
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should be noted that the ‘criminal law is not always the best instrument for protecting and promoting 

human values. Sometimes making something a crime may lead to greater harm.’176
 

 CONCLUSION 

As identified in Chapter Two, the liberty of individuals should be protected and respected as much as 

possible. Although not binding authority in Australia, the comments of Brennan J in the US Supreme 

Court case of Eisenstadt v Baird provide a useful illustration of the limits of state interference into the 

private lives of individuals who live in a liberal society. In relation to the role of the state His Honour 

recognised ‘the right of the individual, married or single, to be free from unwarranted governmental 

intrusion into matters so fundamentally affecting a person as the decision to bear or beget a child.’177  

In terms of the definition of harm articulated in Chapter Three, His Honour’s comments align with 

Feinberg’s concept of welfare interests - those interests of fundamental importance to an individual 

which should not be wrongfully set back.  Therefore, to justify the prohibition of commercial 

surrogacy, it must be conclusively determined that the risk of harm of commodification is so great that 

there is no regulatory mechanism other than prohibition that could effectively address that risk.  

The distinction between altruistic and commercial surrogacy is ‘a very confused one and to a large 

extent prejudices the discussion of surrogacy.’178 As identified in Chapter Four, most of the harms 

associated with commercial surrogacy also have the potential to apply also in the context of altruistic 

surrogacy: indeed, it was revealed that in some instances the risk of harm occurring may actually be 

greater in an altruistic surrogacy setting.  

 
176 See, Queensland Bioethics Centre, Submission No 72 to Investigation into Altruistic Surrogacy Committee, 
Investigation into the Decriminalisation and Regulation of Altruistic Surrogacy in Queensland, June 2008, 9; 
Queensland Bioethics Centre, Submission No 12 to Legislative Council of New South Wales, Inquiry into 
Legislation on Altruistic Surrogacy in NSW, 26 September 2008, 10. 
177  405 US 438, 453 (Brennan J) (1972) quoted in The National Bioethics Consultative Committee, Surrogacy - 
Report 1 (1990) 15-6 [3.2.5].  
178 The National Bioethics Consultative Committee, above n 177, 10 [2.4.4.9]. 
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The task of balancing respect for autonomy and liberty against the risk of harm is necessarily a difficult 

one; however, difficulty in finding a way to properly regulate potentially harmful conduct is in itself 

insufficient justification for resorting to prohibition. Where there is a significant risk of harm occurring 

then there is a greater obligation on the state to regulate the potentially harmful conduct. This then 

leads to consideration of the most suitable form of regulation for that conduct and, more particularly, 

whether the risk of harm occurring is so significant that the only way to effectively protect against it 

is through prohibition. It is difficult to conclude that the risk of harm occurring in the context of 

commercial surrogacy is so high that prohibition is the only effective way to respond to it. 

The current legislative schemes regulating surrogacy have instituted some protectionist measures that 

are designed to address the risk of harm occurring to the surrogate and intended parents by ensuring 

that they are aware of the psychological, social and legal risks associated with the surrogacy 

agreement. Additionally, there are legislative provisions that restrict surrogacy to those with a medical 

or social need and, in some jurisdictions, that indicate a preference for gestational rather than 

traditional surrogacy. These provisions have the effect of addressing the risk of harm to society 

through commodification by removing the genetic link of motherhood from the surrogate and 

resulting child. It then becomes possible to rebut allegations that the surrogate is being paid to sell 

her child. 

The discussion in Chapter Four reveals that regardless of whether a surrogate is paid or not, the 

psychological effect that the surrogacy agreement has on those involved is the same. It has been 

shown that in some instances the fact that surrogates were being paid helped them to remain 

detached from the foetus during gestation, thus creating and maintaining a ‘maternal-foetal 

detachment.’179 So, it appears that, rather than being detrimental to the welfare of those concerned, 

providing payment to the surrogate may actually be beneficial, at least from the perspective of the 

 
179 Hazel Baslington, 'The Social Organization of Surrogacy: Relinquishing a Baby and the Role of Payment in the 
Psychological Detachment Process' (2002) 7 Journal of Health Psychology 57, 58. 
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psychological wellbeing of the parties themselves.180  Comments such as ‘I had it in my mind from the 

beginning that it was not my child, I didn’t feel bonded’, ‘I had an extreme lack of feeling for the baby’, 

or ‘I almost felt guilty for not feeling bad about giving up the baby’ are common from commercial 

surrogates.181  

As the discussion in this chapter demonstrates, the prohibition of commercial surrogacy in Australia 

is ineffective and it does not adequately address the risk of harm to society through the 

commodification of children born through surrogacy.  It is possible to effectively address that risk of 

harm through regulation, thus negativing the need for what seem to be the excessively precautionary 

measures currently adopted. Looking at the legislative themes discussed in this chapter it can be 

reasoned that the current legislative response to commercial surrogacy is disproportionate to the risk 

of harm to society that commodification poses.   

Indeed, it appears that the current prohibition of commercial surrogacy is ‘a form of “legal moralism” 

whereby law-makers in the 1980s enacted law prohibiting commercial surrogacy to prevent a future 

harm from arising and as a means of expressing certain values, rather than for the purpose of 

governing society.’182 It is not the role of the government to make moralistic legislative decisions: 

Government has a responsibility to ensure that individual liberty is respected. However, it is 

recognised that 

[u]pholding liberty, and safeguarding a free society, is not cost free. One of the costs is that citizens 

must be prepared to accept that others are free to do things that they themselves would not do, would 

not wish to do, and even things that make them uncomfortable or which they find abhorrent. The 

liberty to do only those things of which the majority approve is no liberty at all.183 

 
180 Ibid 59. 
181 Janice C. Ciccarelli, The Surrogate Mother: A Post-Birth Follow-Up Study (PhD Thesis, California School of 
Professional Psychology, 1997) 56 (emphasis added). 
182 Anita Stuhmcke, 'The criminal act of commercial surrogacy in Australia: A call for review' (2011) 18 Journal of 
Law and Medicine 601, 612. 
183 Amel Alghrani and John Harris, 'Reproductive liberty: should the foundation of families be regulated?' 
(2006) 18(2) Child and Family Law Quarterly 191, 195. 
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This chapter has critiqued the current regulatory response to commercial surrogacy in Australia. The 

discussion in this chapter analysed the effect of the regulatory measures currently in place which 

prohibit commercial surrogacy against the interests of the individuals affected by surrogacy and the 

harms identified and analysed in Chapter Four as applying only in the commercial surrogacy context. 

The critique in this chapter argued that the surrogacy legislation in its current form, which expressly 

prohibits commercial surrogacy, goes beyond what is necessary to address the risk of harm.  

As identified and discussed in Chapter Four, the physical and psychological aspects of gestational 

surrogacy are identical irrespective of whether the agreement is altruistic or commercial. The only 

differentiating factor between the practices of altruistic and commercial surrogacy is the payment to 

the commercial surrogate of a sum in addition to reimbursement of her expenses. It is suggested that 

it is improper to adopt an overly precautionary approach to the practice of commercial surrogacy.  

The current legislative response to commercial surrogacy reflects the attitude that ‘since we cannot 

exclude the possibility of harm … we should avoid the risk completely’ by prohibiting it. 184 A less 

proscriptive form of regulation is possible; one that adequately protects against the risk of harm whilst 

simultaneously protecting society and the liberty and interests of those engaging in, and resulting 

from, surrogacy.  

The analysis conducted in this chapter reveals that Australia’s surrogacy legislation is in need of reform. 

The introduction of a scheme that allows pre-conception commercial surrogacy agreements to be 

approved by governmental or governmentally-approved non-profit agencies could avoid the 

involvement of third-party entrepreneurial agents, thus significantly reducing the risk of harm through 

commodification.185Commercial surrogacy is deserving of further regulatory consideration and it is 

reasonable to suggest that the regulatory response to commercial surrogacy deserves the same 

respect for liberty that is evident in the legislation that governs its altruistic counterpart.  

 
184 Marcus Agnafors, 'The Harm Argument Against Surrogacy Revisited: Two Versions Not to Forget' (2014) 17(3) 
Medicine, Health Care and Philosophy 357, 358. 
185 The National Bioethics Consultative Committee, above n 177, 10 [2.4.4.8]. 
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CHAPTER SIX: CONCLUSION 

 INTRODUCTION 

The hypothesis put forward in this thesis is that the prohibition of commercial surrogacy in Australia 

is unjustified.  The research undertaken in this thesis supports that hypothesis by showing that the 

surrogacy legislation in Australia goes beyond what is necessary to address the only harm unique to 

commercial surrogacy - commodification. Through a critique of the current Australian regulatory 

response to commercial surrogacy this thesis revealed that the societal harm of commodification can 

be adequately addressed through regulation and that prohibition of commercial surrogacy is 

unnecessary in Australia.   

A Program of Research and Scope of Thesis 

To recap on the program of research undertaken in this thesis, Chapter One began by introducing the 

practice of surrogacy; highlighting that for some, when all else fails, surrogacy gives them a last chance 

to have a child of their own. Gone are the days when it was necessary for a woman acting as a 

surrogate to use her own egg and to give up a child that was genetically hers.  

As well as introducing the research objectives and scope of the thesis, an ancillary purpose of Chapter 

One was to set the scene for the normative and doctrinal analysis that was to follow in later chapters. 

It was therefore beneficial to look at surrogacy through different lenses and in this regard stories of 

some domestic and international surrogacy agreements were told. These stories included successful 

surrogacy agreements where everything went as planned as well as some agreements that were not 

so successful and that ended up with the parties involved in litigation.  The picture painted at the 

beginning of Chapter One revealed that there is capacity for harm to result in any surrogacy agreement 

and it provided a backdrop for the discussion of the public perception, ethics and regulation of 

surrogacy that then followed. 
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Chapter One then moved onto a discussion of how harm could be assessed in the context of 

commercial surrogacy. The chapter identified that a normative approach was appropriate for the task 

at hand and the Harm Principle was selected as the principle upon which to build that normative 

framework. The discussion in Chapter One concluded with an articulation of the four principal 

research objectives and a clarification of the scope of the thesis. 

B Understanding the Legislative Framework 

The purpose of Chapter Two was to provide some insight into the regulatory policy that underpins 

Australia’s surrogacy legislation, the Guidelines that assist in the regulation of the broader sphere of 

ART and the history and development of surrogacy regulation throughout Australia. Chapter Two is 

largely descriptive in nature and began with a discussion of Australia’s approach to regulating 

surrogacy, examining harm and reproductive regulatory policy. The welfare principle and the principle 

of autonomy were also discussed in the context of how Australia has approached the regulation of 

surrogacy.  

That chapter identified that surrogacy is regulated, not at a federal level, but by the States and 

Territories with each jurisdiction (except for the Northern Territory) having its own legislation. The 

Northern Territory is the only jurisdiction not to have any surrogacy legislation and presumably 

surrogacy is regulated there through an application of a combination of the common law, the NHMRC 

Guidelines and the Fertility Society of Australia’s Code of Practice.1 Chapter Two identified that each 

Australian jurisdiction approaches the regulation of surrogacy in a different manner with some 

jurisdictions having dedicated surrogacy legislation and others incorporating their surrogacy 

provisions into existing broader legislation.2    Chapter Two also provided an examination of the 

various inquiries into surrogacy that have been held and highlighted a specific gap in that literature, 

 
1 NHMRC, Ethical Guidelines on the Use of Assisted Reproductive Technology in Clinical Practice and Research 
(2007). 
2 Family Relationships Act 1975 (SA); Parentage Act 2004 (ACT); Assisted Reproductive Treatment Act 2008 (Vic). 
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namely that none of those inquiries have properly articulated and engage with the concept of harm 

in the commercial surrogacy context.  

C Defining the Harm Threshold 

One of the research objectives of this thesis was to establish a normative framework against which 

the harms unique to commercial surrogacy could be assessed. Chapter Three engaged with a 

substantial body of philosophical literature while establishing that framework and Mill’s Harm 

Principle with the incorporation of Feinberg’s concept of harm was identified as being a suitable 

normative framework for the analysis required in this thesis.  

In the process of establishing why the Harm Principle was chosen as the normative framework for the 

analysis in this thesis, the discussion in Chapter Three canvassed the relationships that exist between 

liberty and autonomy and liberty and procreative rights. After discarding both autonomy and rights as 

unsuitable for the analysis contemplated in this thesis, Chapter Three concluded that the Harm 

Principle was an appropriate normative framework to support the analysis of the harms associated 

with commercial surrogacy. However, before harm could be analysed, a definition of what constitutes 

harm in the commercial surrogacy context needed to be established.  

Chapter Three highlighted that there are different types of harm and that harm can occur in several 

ways. It was identified that certain conduct may cause a high probability of a lower degree of harm 

whilst other conduct might pose a much lower probability of harm occurring but the degree of harm 

that could occur is significantly higher. Chapter Three ultimately established that a person suffers 

harm when his or her welfare interests are wrongfully set back.   

Once harm had been defined, a method for responding to harm was then formulated using Feinberg’s 

concept of harm. That response to harm was devised to be applied to safeguard against unreasonable 

interferences with liberty, whilst at the same time balancing the burden of regulation. The normative 

framework in Chapter Three is the backbone of the thesis; without it there is no standard against 
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which to analyse the harm unique to commercial surrogacy and to engage in a critique of the 

regulatory response to commercial surrogacy in Australia.   

D Identifying the Potential for Harm 

Once the normative framework was established, it was then necessary to identify whether there are 

any harms that are unique to commercial surrogacy.  Chapter Four is in itself a substantial and original 

contribution to knowledge because it is the first detailed identification and comparison of the harms 

associated with both altruistic and commercial surrogacy to ascertain whether there is any harm 

unique to commercial surrogacy.  

Chapter Four began with a brief comparison of what the practices of altruistic and commercial 

surrogacy entail to establish whether they could, or should, be differentiated. This comparison was 

helpful because it provided a starting point from which potential harms could then be identified. It 

revealed that the only point of differentiation that can be made between altruistic and commercial 

surrogacy is the aspect of what payments the surrogate is permitted to receive. As such, it was not 

necessary to differentiate between altruistic and commercial surrogacy for the identification of the 

harms associated with surrogacy and the remainder of Chapter Four was devoted to identifying and 

comparing harm to isolate the harm unique to commercial surrogacy.  

The harms discussed in that chapter included the potential for physical and psychological harm to 

occur to the parties to the surrogacy agreement and to the resulting child. That chapter also explored 

the possibility of harm occurring to society through the potential for the breakdown of traditional 

family norms, the devaluation of the role of motherhood and the risk of commodification of children 

born through surrogacy. After analysing the various harms as they relate to both altruistic and 

commercial surrogacy, it was ultimately concluded that the societal harm of commodification was the 

only harm unique to commercial surrogacy.  
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E Analysing Harm Against the Normative Framework and Critiquing the 

Regulatory Response to Commercial Surrogacy 

Chapter Five analyses the harm of commodification against the normative framework established in 

Chapter Three before moving onto a critique of Australia’s regulatory response commercial surrogacy 

to determine whether the current law goes beyond what is necessary to address the risk of harm in 

posed.  Chapter Five also draws upon the legislative themes identified in Chapter Two to ascertain 

whether the existing surrogacy legislation is capable of adequately responding to the risk of harm 

posed by commercial surrogacy.  

One aim of this thesis is to determine whether regulatory (but not prohibitory) measures can be 

implemented that adequately protect against the risk of harm posed by commercial surrogacy. After 

examining the themes that emerged from the surrogacy legislation in Australia, Chapter Five revealed 

that some of the measures incorporated into that legislation are capable of responding to the risk of 

harm and that other aspects can be amended to create an appropriate and proportionate response 

to the risk of harm.  

Chapter Five ultimately concluded that the current legislative response of prohibition goes beyond 

what is necessary to address the risk of harm posed by commercial surrogacy. 

   SIGNIFICANT AND ORIGINAL CONTRIBUTION TO KNOWLEDGE 

As anticipated in Chapter One, the analysis undertaken in this thesis makes a significant and original 

contribution to knowledge in the discipline of law in several ways, namely: 

1. This thesis adds to the body of literature by comprehensively discussing the government’s 

moralistic and conservative approach to regulating commercial surrogacy, highlighting that 

such an approach is contrary to the liberal harm-based approach to regulation adopted in 

Australia. This discussion also serves to illustrate that there is a significant gap in the available 

government literature namely, that none of the government inquiries into surrogacy have 
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engaged with harm in any substantive way. Therefore, whilst the governments rely on the 

proposition that the prohibition of commercial surrogacy is justified in order to protect from 

harm, they have never engaged in any significant discussion of what harm constitutes in the 

specific context of commercial surrogacy and why prohibition is the only appropriate 

regulatory response to the risk of harm it poses;  

2. This thesis provides an exhaustive examination of the history and evolution of the surrogacy 

legislation throughout Australia and the regulatory policy that underpins that legislation, 

identifying the themes that emerge from Australia’s fragmented surrogacy legislation. There 

is no other literature available which examines the existing surrogacy legislation in 

conjunction with a harm analysis. 

3. This thesis fills the identified gap in the literature by engaging with harm in the commercial 

surrogacy context. This is done by identifying and comparing the harms associated with both 

altruistic and commercial surrogacy to ascertain whether there are any harms that are unique 

to commercial surrogacy. Although there is a large body of literature that discusses harm in 

the context of surrogacy, no other commentator has engaged in a comparison of the harms 

associated with both altruistic and commercial surrogacy to identify which harm(s) (if any) are 

unique to commercial surrogacy. This comparison and identification of harm is in itself 

significant because altruistic surrogacy is widely permitted and regulated in Australia whilst 

commercial surrogacy is prohibited. For the prohibition of commercial surrogacy to therefore 

be justified, it must be demonstrated that the harms associated with commercial surrogacy 

differ significantly from those associated with altruistic surrogacy and that the only 

appropriate way for the governments to respond to such risk of harm is through prohibition.  

4. This thesis constructs a robust normative framework and critiques the regulatory response to 

commercial surrogacy against that framework to conclude that that response goes beyond 

what is necessary to address the risk of harm posed. Whilst there is a significant body of 

domestic and international literature that discusses harm and surrogacy, no other 



330 
 

commentator has examined the Australian regulatory response to the risk of harm posed by 

commercial surrogacy against a specifically constructed harm-based framework with the sole 

intention of ascertaining whether the regulatory response to commercial surrogacy is 

proportionate to the risk of harm posed. This contribution to the existing body of literature is 

significant because it demonstrates that under a true harm-based approach to regulation the 

prohibition of commercial surrogacy in Australia is not justified.  

   FUTURE RESEARCH OPPORTUNITIES 

To date, apart from some preliminary suggestions,3 no-one has provided a structured proposal for a 

national model under which both altruistic and commercial surrogacy can be effectively regulated. 

The research undertaken in this thesis reveals the need for reform of the existing surrogacy legislation 

and provides an opportunity for future research into how commercial surrogacy can be properly 

regulated at a national level. 

A detailed proposal for national regulation of both altruistic and surrogacy is a natural progression 

from this thesis’ analysis. The structuring of such a model will be an original contribution to knowledge 

and will serve to inform future Australian law reform initiatives in this area. However, it is 

acknowledged that before (both altruistic and commercial) surrogacy can be regulated on a national 

level, some law-making difficulties must be overcome. In Australia the States and Territories are given 

law-making power which makes it difficult to regulate certain matters nationally. Matters relating to 

family can be regulated through Commonwealth legislation, but there is no constitutional head of 

power that enables the Commonwealth to enact national surrogacy legislation. The only practical way 

that a national surrogacy model could be enacted is through a referral of powers to the 

 
3 See, eg, Tammy Johnson, 'Queensland's proposed surrogacy legislation: An opportunity for national reform' 
(2010) 17(4) Journal of Law and Medicine 617; Tammy Johnson, 'Through the Looking-Glass: A Proposal for 
National Reform of Australia's Surrogacy Legislation' in Paula Gerber and Katie O'Bryne (ed), Surrogacy, Law and 
Human Rights (Ashgate Publishing, 2015) 31; Jeremy Feiglin and Julian Savulescu, 'A New Ethical Model of 
Commercial Surrogacy Arrangements for Australia' (2018) 25(4) Journal of Law and Medicine 919. 
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Commonwealth by the States and Territories, as was the case in regulating family law and the resultant 

Family Law Act 1975 (Cth).  

Additionally, before proposing a national model, it would be prudent to undertake a detailed 

comparison of how commercial surrogacy is regulated in other (common and civil law) jurisdictions 

where it is permitted. It would also be useful to conduct a detailed examination of how jurisdictions 

such as California manage to effectively deal with commercial surrogacy in the absence of specific 

legislation to see whether a similar approach could work in Australia. Such a focused and detailed 

comparative exercise would allow us to “learn from the mistakes of others” to formulate the most 

effective regulatory model that would adequately address the risk of harm associated with 

commercial surrogacy. A comparative exercise of this nature would also constitute a significant and 

original contribution to knowledge as the research does not reveal that any other focussed and 

extensive comparison of inter-country commercial surrogacy legislation has yet been undertaken.  

 CONCLUDING COMMENTS 

His Honour Chief Justice Pascoe supports the need for reform stating that ‘we need an inquiry for a 

whole range of reasons.’4  Referring to those infertile people for whom surrogacy is a last resort His 

Honour declared that ‘[w]e can’t ignore the fact that the technology is there, they need to be able to 

access it and they need to access it in ways that protect their rights and in ways that protect the right 

of the child that they get through these arrangements.’5   

The Australian government, at both state and federal levels, has until recently consistently refused to 

consider the issue of commercial surrogacy in any detail by not including it in the Terms of Reference 

of its Inquiries.6 A federal inquiry into surrogacy was undertaken in 2015 by the Standing Committee 

 
4 Suzanne Smith and Samantha Hawley (9 October 2014). ‘Australian surrogacy laws a ticking time bomb, 
children risk growing up in limbo, senior judge warns.’ The World Today. Retrieved 23 February 2015, from 
http://www.abc.net.au/news/2014-10-09/chief-justice-warns-surrogacy-laws-are-a-ticking-time-
bomb/5801430. 
5 Ibid. 
6 See, eg, ACT Law Reform Commission, Substitute Parentage Agreements, Report No 20 (2003); Legislative 
Council, Standing Committee on Law and Justice, New South Wales Parliament, Legislation on altruistic 
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on Social Policy and Legal Affairs. The Committee received 124 submissions from interested parties, 

many of whom argued for the legalisation of commercial surrogacy in Australia. The 2015 Inquiry into 

surrogacy left the door open for the regulation of commercial surrogacy to finally be considered by 

calling for investigation into issues arising from compensatory payments in surrogacy agreements.  

The Committee released its Report in May 2016 calling for the development of a national model law 

for the regulation of altruistic surrogacy but recommending against the legalisation of commercial 

surrogacy in Australia stating that ‘even if a regulated system of commercial surrogacy could be 

implemented, the risk of exploitation of both surrogates and children remains significant.’ 7  

Consequently, whilst momentum is slowly gaining at a federal level for nationally consistent surrogacy 

regulation, the gap between what is socially acceptable and what is legally acceptable in the context 

of commercial surrogacy remains ever-present. The time for reform of the legislation prohibiting 

commercial surrogacy will come. But when? Well, that is another question entirely.  

 

  

 
surrogacy in NSW Report 38 (2009); Investigation into Altruistic Surrogacy Committee, Queensland Parliament, 
Report (2008); South Australia Legislative Council, Social Development Committee, Parliament of South Australia, 
Inquiry into Gestational Surrogacy, Report 26 (2007); Legislative Council Select Committee, Parliament of 
Tasmania, Terms of Reference - Surrogacy (2008); Victorian Law Reform Commission, Assisted Reproductive 
Technology & Adoption: Final Report (2007); Select Committee on the Human Reproductive Technology Act 1991, 
Legislative Assembly Western Australia, Report (1999). 
7 House of Representatives Standing Committee on Social Policy and Legal Affairs, Parliament of Australia, 
Inquiry into the Regulatory and Legislative Aspects of International and Domestic Surrogacy Arrangements (2016) 
6 [1.19]. 
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