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ABSTRACT

Taiwan is home to a thriving aviation industry and controls an
important aviation corridor in North East Asia. Yet, for political reasons,
Taiwan is unable to participate in ICAO meetings or receive real-time
information, international standards and practices vital to air navigation.
This article argues that the exclusion of Taiwan from the International
Civil Aviation Organization cannot be justified, and poses a threat to the
safety and security of air navigation and passengers around the world.

Rt SUMt

TaIwan abrite une aviation prospre et contrOle un important espace
aerien en Asie du Nord-Est. Cependant, pour des raisons politiques,
TaIwan est dans l'impossiblite de participer aux reunions de lOACI, et
ne recoit ni information en temps-reel, ni les normes et pratiques
recomnandees necessaires A la navigation a6rienne. Cet article soutient,
que l'exclusion de TaIwan de l'Organisation de l'Aviation Civile
Internationale ne se justifie pas, et constitue un danger en matitre de
securite et de sfirete, pour la navigation aerienne et les passagers
voyageant dans le monde.

I. INTRODUCTION: THE GAP IN THE GLOBAL

AVIATION SYSTEM

T he International Civil Aviation Organization (ICAO) sets global

standards for safety and security in international aviation.1 The
organisation is mandated to adopted international standards and

recommended practices (SARPs) related to "aircraft, personnel, airways
and auxiliary services" to "facilitate and improve air navigation" across
the globe. 2 These standards and practices must be uniform across

1 Weber notes that the promotion of safety "has clearly been recognized as the objective

with the highest overall priority". Safety denotes to "technical and operational safety of
flight" whereas aviation security relates to "safeguarding civil aviation against acts of
unlawful interference": Ludwig Weber, International Civil Aviation Organization: ICAO
(Alphen aan den Rijn: Kluwer Law International, 2012), at 19.
2 Convention on International Civil Aviation, 7 December 1944, 15 UNTS 295, ICAO Doc 7300/6

[Chicago Convention], art 37. See also Article 54(1). A "international standard" is any
specification which States must conform to, while a "recommended practice" is any
specification which States "will endeavor to conform" to: see ICAO, Consolidated statement of
continuing ICAO policies and associated practices related specifically to air navigation, ICAG Doc
A36-13, Appendix A.
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international boundaries, lest aircraft collide or crash. Uniformity
protects the traveling public from potential harm. Indeed, as a
specialised-organ of the United Nations,3 ICAO is charged with the
mandate to ensure that international civil aviation develops in "a safe
and orderly manner" and that international air transport services "be
established on the basis of equality of opportunity and operated soundly
and economically".4 Article 44 notes that the aims and objectives of ICAO
are to "develop principles and techniques of international air navigation",
which emphasises the "predominantly technical nature "of the
organization.'

ICAO's membership compromises 191 States, which is virtually
the entire world community. Yet, there is a significant black hole in its
membership -Taiwan, the official name of which is the Republic of
China ("ROC"). Due to political reasons, for more than four decades,
Taiwan has been banished from participating in ICAO international and
regional meetings and conferences. No formal communication is ever
permitted from ICAO to Taiwan, nor from Taiwan to ICAO. As a result,
vital technical and operational standards and information related to air
navigation is unavailable to Taiwan and must be obtained or purchased
through unofficial channels. 6 As often information relating to air
navigation or the latest international standards in relation to aviation
safety or security are received piecemeal or with significant delay,
Taiwan's practices are often lagging behind or out of sync with the rest
of the world. 7 Politics and the controversial question of Taiwan's

3 Though ICAO's establishment predates the creation of the UN, it is charactensed as a
"specialised agency" under Article 57 of the UN Charter. See also "Structure and
Organization", online: UN <http://www.un.org/en/aboutun/structure/#Others>.
4 Chicago Convention, supra note 2, preambular text.
5 Weber, supra note 1, at 19.
6 See remarks of Taiwan CAA Director-General Jean Shen: Jim Hwang, "Towards a
Seamless Sky", Taiwan Review (1 September 2013), online: Taiwan Review
<http://taiwanreview.nat.gov.tw/ct.asp?xltem=208453&ctNode=1446>. Taiwan thus often
relies on information provided by the US Federal Aviation Administration and European
regulators: see Francois Shalom, "Taiwan pushes for place at ICAO table", Montreal Gazette
(25 September 2013), online: Montreal Gazette
<http://www.montrealgazette.com/business/Taiwan+pushes+place+ICAO+table/895946
3/story.html>. Taiwan is also a member of Civil Air Navigation Services Organisation
(CANSO), the air navigation service providers organization which represent over 85% of
the world's air traffic: see Shelley Shan, "Taiwan joins CANSO aviation organization",
Taipei Times (15 January 2011), online: Taipei Times
<http://www.taipeitimes.com/News/taiwan/archives/2011/01/15/2003493568>.
7 In a statement by the Ministry of Foreign Affairs, the fact that Taiwan is not part of the
information loop" and must wait for ICAO to publish information vital to air navigation
and safety means that "Taiwan's operations are between six months to a year behind the
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international status aside,8 Taiwan's exclusion from ICAO represents an

international norm, which hinders its ability to provide safe and efficient air transport
services": see Taiwan's quest for meaningful participation in the International Civil
Aviation Organization (ICAO)" (April 2011),
8 The question is whether Taiwan is a State under international law. Based on the
constitutive theory of statehood, best exemplified by the Montevideo Convention on the Rights
and Duties of States (26 December 1933, 156 LNTS 19 (entered into force 26 December 1934)),
a State exists if it satisfies the four criterion of having a permanent population; a defined
territory; government; and capacity to enter into relations with the other States (Article 1).
The Article 3 of the Montevideo Convention further notes that under international law, the
"political existence of the state is independent of recognition by the other States". This
theory has been adopted by the US in The Restatement (Third) of Foreign Relations Law of the
United States, s 201 and the European Union, as voiced by the opinion of the Badinter
Arbitration Committee in 1991: see Alain Pellet, "The Opinions of the Badinter Arbitration
Committee: A Second Breath for the Self-Determination of Peoples" (1992) 13 EJIL 178, at
182.

The People's Republic of China, however, has persistently claimed that Taiwan is
an "inalienable part of China" and vows to defend its sovereign integrity and reunify with
Taiwan, if necessary by using force: see The Taiwan Question and Reunification of China
(Beijing: Taiwan Affairs Office & Information Office State Council of The People's Republic
of China, 1993), online: China.org <http://www.china.org.cn/e-white/taiwan/>; "China
to "pay any price" for national unity", China Daily (23 November 2003), online: China Daily
<http://www.chinadaily.com.cn/en/doc/2003-11/23/content 283945.htm>.

Foreign courts have long since grappled with the matter of Taiwan's statehood.
Two cases that arose as a result of the Singapore Airlines crash at Taiwan's Taoyuan
International Airport in 2001 demonstrate this matter well. In the case of Parent c. Singapore
Airlines Ltd., 2003 CarswellQue 2437, the Superior Court of Quebec used the criterion are of
the 1933 Montevideo Convention to hold that Taiwan is indeed a sovereign State (at paras
58-60). An English translation is available in "Parent & Others v. Singapore Airlines
Limited and the Civil Aeronautics Administration" (2008) 133 International Law Reports
264. The Singapore High Court decision in Anthony Woo v Singapore Airlines came to the
opposite conclusion: see Olufemi A Elias, "The International Status of Taiwan in the Courts
of Canada and Singapore" (2004) Sing Yearbook of Int'l L 93. For a concise discussion on
cases related to the matter of Taiwan's statehood, see PS Hsieh, "An Unrecognized State in
Foreign and International Courts: the Case of the Republic of China on Taiwan" (2008) 28
Michigan Journal of International Law 765.

For all intents and purposes, Taiwan is a self-governing entity under international
law, the government of which is officially known as the Republic of China, which is not
subject to the sovereignty of any other State. As Max Huber wrote in the seminal Islands of
Palma arbitration decision (United States v. the Netherlands) (1928) 2 RIAA 829, at 838-839:

Sovereignty in the relations between States signifies independence. Independence
in regard to a portion of the globe is the right to exercise therein, to the exclusion of
any other State, the functions of a State. The development of the national
organisation of States during the last few centuries and, as a corollary, the
development of international law, have established this principle of the exclusive
competence of the State in regard to its own territory in such a way as to make it
the point of departure in settling most questions that concern international
relations[...] Under this reservation it may be stated that territorial sovereignty
belongs always to one [...] to the exclusion of all others. [...] Territorial sovereignty
[...] involves the exclusive right to display the activities of a State.

In all aspects of activity which demonstrate a government's ability to govern over its
people and territory, from the conduct of foreign relations to the protection of its citizens
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alarming phenomenon that threatens the safety and security of
international air transportation as well as the wellbeing of the general
traveling public in one of the world's most heavily used flight regions.

II. AT THE AVIATION CROSSROADS OF EAST
ASIA

The island nation of Taiwan is strategically situated adjacent to the
world's second largest economy, the People's Republic of China, and at
the crossroads between North Asia and South-East Asia. With its
population of 23 million on just 35,980 square kilometres of land, Taiwan
boasts the world's 21st largest economy and is the 20th largest trading
nation.9

In terms of aviation, Taiwan is responsible for air navigation in the
heart of the congested East-Asian aviation corridor, one of the densest
and fastest-growing air traffic corridors in the world, which stretches
from Japan and Korea in the north to Southeast Asia. The Taipei Flight
Information Region (FIR) was created in 1953 by ICAO and covers an
area spanning 180,000 square nautical miles of airspace,1" providing air
traffic control, aircraft communications, and meteorology for over 1.3
million flights annually.11 No less than 14 international and 4 domestic
airways crisscross the Taipei FIR, and over sixty airlines must traverse

nationally and internationally, from the levying of taxation, organisation of the economy,
control of its borders and customs, and indeed the regulation and management of aviation
and air traffic which is central to this article's discussion, Taiwan is subject to no other
entity under international law. For more on the discussion of Taiwan's status, see James
Crawford, The Creation of States in International Law, 2nd ed (Oxford: Clarendon Press, 2006);
Pasha Li Tian Hsieh, "An Unrecognized State in Foreign and International Courts: The Case
of the Republic of China on Taiwan" (2008) 28 Mich J Int'l L 765; Brad Roth, "The Entity that
Dare Not Speak Its Name: Unrecognized Taiwan as a Right-Bearer in the International
Legal Order" (2009) 4 East Asia Law Review 91.

9 CIA, World Factbook 2013, online CIA <https://www.cia.gov/library/publications/the-
world-factbook/geos/tw.html>. See also Shelley Rigger, Why Taiwan Matters: Small
Island, Global Powerhouse (Rowman & Littlefield Publishers: Lanham, MD, 2011).
10 The Taipei FIR stretches from the Daegu FIR in the north (29 degree North) to the Manila
FIR in the south (21 degree North), and is adjacent to the Naha FIR to the east (123 degree
East) and the Hong Kong FIR to the west (117.5 degree East): see Air Navigation and
Weather Services, Civil Aeronautics Administration, Ministry of Transportation and
Communications, "Brief", online: ANWS
<http://www.anws.gov.tw/content-edit.php?menu=1872&typeid=1872>.

S"Taiwan's ICAO observer-bid garners European and global support", European Business
Review (20 August 2013), online: European Business Review
<http://www.europeanbusinessreview.eu/page.asp?pid=1083>
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the airspace over and around Taiwan to exploit some of the busiest and
most lucrative flight routes in the world bridging North and South-East
Asia with destinations in North America and Europe.12

Taiwan is linked to 117 cities globally through 181 passenger
routes and 86 freight routes.13 Every week, there are approximately 150
flights to and from Europe, 400 to and from the US, over 650 flights
across the Taiwan Strait to Mainland China. 14 Airports in Taiwan
processed over 45 million passengers in 2012, of which close to 35 million
were international, cross-Straits or transit passengers.1 5 The country's
main international portal, Taoyuan International Airport, is the 13th
busiest air freight hub in the world and the 13th busiest airport by
international passenger traffic, 16 while Taiwan's two major airlines,
China Airlines and EVA Airways, are among the top ten air cargo
carriers in the world.17 In light of these facts and figures, it is evident
Taiwan's engagement and participation in international air transport
cannot be ignored.

III. TAIWAN'S LONG ABSENCE FROM ICAO

A. THE MATTER OF REPRESENTATION

Despite the importance of Taiwan as a key aviation hub that hosts
and facilitates international air transportation, Taiwan has been excluded

12 Air Navigation and Weather Services, "About Us", online: ANWS

<http://www.anws.gov.tw/content-edit.phpmenu=1765&typeid=1934&typeid2=> (in
Chinese). For a visualisation of the complex international airways that crisscross the Taipei
FIR, see: Air Navigation and Weather Services, online: ANWS
<http://www.anws.gov.tw/userfiles/taipeil02.pdf>; "Asia Upper ATS Route Chart",
online: Worldairops.com
<http://www.worldairops.com/ASI/docs/ ASIMAPATSRoutesUpper atWorldAirOps.
com.pdf>
13 See CAA, Annual Report 2012, online: CAA
<http://www.caa.gov.tw/APfile/en/download/phad/1371635616050.pdf> [Annual
Report 2012], at 9.
14 National Association of Secretaries of State, NASS Resolution In Support of Taiwan's
Participation as an Observer in the International Civil Aviation Organization, 21 July 2013,
online: NASS <http://www.nass.org>.
15See Ministry of Transportation and Communications, "Air Transport", online: MOTC
<http://www.motc.gov.tw/en/home.jsp?id=258&parentpath=0,150,250>.
16"Taiwan should be granted Observer Status in the ICAO" (11 September 2013), online:
EPP Group <http://www.eppgroup.eu/press-release/Taiwan-should-be-granted-
Observer-Status-in-the-ICAO
17 See IATA, World Air Transport Statistics 2012, online: IATA
<http://www.iata.org/pubhcations/Pages/wats-freight-km.aspx>.

VOL. XXXVIII

Work was originally published in the Annals of Air and Space Law (2013),  Vol. 38, p. 515-542. 
Reproduced with permission 



2013 AVIATION SAFETY REQUIRES UNIFORMITY 521
TAIWAN, THE GAP IN THE GLOBAL AVIATION SYSTEM

from participating at ICAO fora for over four decades. Largely owing to
Cold War politics, for over two decades the ROC government on Taiwan
was recognised by many States as the legitimate representative of China
in the world,18 and was in fact one of the founding members of ICAO.19

However in 1971, shortly after the ouster of the representatives of the
ROC from the United Nations,2 the ICAO Council decided "to recognise
the representatives of the Government of the People's Republic of China
[PRC] as the only legitimate representatives of China to the International
Civil Aviation Organization". 21 Taiwan's participation in and
involvement with ICAO effectively ceased on 19 November 1971.

As far as ICAO is concerned, air navigation and the control of
airports in Taiwan falls under the responsibility of the contracting State
"China". As the former head of ICAO's Legal Bureau declared in 1998:

As the UN, ICAO does not recognize Taiwan as a sovereign State,
and is also cautious in refraining from any act, or from being
associated with any act, which could be implied as such
recognition. The fact that a number of airlines operate direct flights
into Taiwan does not mean or imply that ICAO recognizes this
territory as a State.22

18 See David MacKenzie, ICAO: A History of the International Civil Aviation Organization
(Toronto: University of Toronto Press, 2010), at 218-220.
19 The ROC signed the Chicago Convention on 7 December 1944 and its instrument of

ratification was deposited on 20 February 1946: see United Nations Treaty Collection,
online: <http://treaties.un.org/>. See also Stefan Talmon, "The Recognition of the Chinese
Government and the Convention on International Civil Aviation" (2009) 8 Chinese J Int'l L
135, at 137.
20 UNGA, Restoration of the lawful rights of the People's Republic of China in the United Nations,
UN Doc A/RES/2758 (XXVI) ( 25 October 1971). In the language of the resolution,
representatives of the People's Republic of China were recognised as "the only legitimate
representatives of China to the United Nations", and the representatives of the ROC were
thereby expelled "from the place which they unlawfully occupy at the United Nations and
in all the organizations related to it". Though there was no mention of or reference at all to
Taiwan, the UN resolution effectively expelled Taiwan from all UN bodies, including
ICAO. Indeed, Article 93bis of the Chicago Convention, supra note 2, holds:

A State which has been expelled from membership in the United Nations shall
automatically cease to be a member of the International Civil Aviation
Organization unless the General Assembly of the United Nations attaches to its act
of expulsion a recommendation to the contrary.

21 ICAG, Representation of China in ICAO, ICAO Doc. 8987-C/1004, 47-49 (8 July 1971). See
also MacKenzie, at 278.
22 See, Stefan Talmon, Kollektive Nichtanerkennung illegaler Staaten: Grundlagen und
Rechtsfolgen einer international koordinierten Sanktion, dargestellt am Beispiel der Turkischen
Republik Nord (Tuibingen: Mohr Siebeck, 2006), at 815, fn 354.
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Due to Taiwan's contested international status, and the fact that only a
member State of the UN can be a member of ICAO,23 it is in practice not
possible for Taiwan to participate in ICAO.24

B. THE MATTER OF "EXCLUSIVE SOVEREIGNTY"

Two fundamental principles of the Chicago Convention are that
every State has "complete and exclusive sovereignty over the airspace
above its territory"2 and that no scheduled international air service may
operate over or into the territory without the prior consent of that
overflown State.26 Though the Chicago Convention applies only to a
contracting State party, the International Court of Justice has expressed
no doubt that, at the very least, the principle of exclusive sovereignty
over the space above a State's territory is a "firmly established and
longstanding [tenet] of customary international law".27

When the People's Republic of China accepted the Chicago
Convention, it made a declaration to the effect that:

any foreign civil aircraft engaged in non-scheduled flight that
wishes to fly into Chinese territory is required to make prior
application to the Chinese Government. Such aircraft may enter
Chinese territory only after receiving a reply of approval and must
observe the regulation of following the assigned route and landing
at the designated airport. Application of Chapter XVIII of the
Convention must be based on the principle of not infringing on
China's sovereignty.28

Later, China elaborated that by virtue of the Chicago Convention's
affirmation of "complete and exclusive sovereignty of each country over

23 Chicago Convention, supra note 2, art 92(a).
24 Weber, supra note 1, at 29.
25 Chicago Convention, supra note 2, art 1.
26 Ibid, art 6.
27 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of

America), [1986] ICJ Rep 14, para 212. This principle has been recently affirmed by the
European Court of Justice: see The Air Transport Association of America, American Airlines,
Inc, Continental Airlines, Inc, United Airlines, Inc v The Secretary of State for Energy and Climate
Change, C-366/1, [2011] OJ C260/9, para 104. See also Sami Shubber, "The Contribution of
the International Court of Justice to Air Law", in Vaughan Lowe & Malgosia Fitzmaurice,
eds, Fifty Years of the International Court of Justice Essays in Honour of Sir Robert Jennings
(Cambridge, Cambridge University Press, 2007).
28 See US, Department of State, "Status of Convention on International Civil Aviation",
online: US Department of State <www.state.gov/documents/organization/22698.rtf>.
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its airspace", aviation services to and from Taiwan "is a political issue
affecting China's sovereignty and cannot be regarded as a non-political
transaction". 29

Neither ICAO's official policy nor China's claim to govern the
airspace over Taiwan reflects the reality that air navigation, airports and
oversight of the safety and security of aircraft are all regulated and
administered by Taiwan and its own civil aviation authority, the Civil
Aeronautics Administration (Taiwan CAA). Taiwan can therefore be
said to be exercising its customary international law right to exercise
sovereignty and control over its airspace to the exclusion of any other
State.

C. PROBLEMS AND PRACTICALITIES

In fact, even in certain ICAO's documents, there is the recognition
that the airspace over Taiwan is under the control of an entity other than
the People's Republic of China. For the sake of the "safety of air
navigation and for the regular, efficient and economic operation of air
services",3 ICAO assigns and uses a location indicator, which is a four-
letter code to pinpoint the location of "an aeronautical fixed station" (i.e.
airport).31 The first letter code is indicative of the aeronautical service
region letters, whereas the second letter is indicative of the State or
territory within which an airport has been assigned, and the remaining
two is used to identify each individual airport.32 For ICAO, airports in
Taiwan are deemed to fall under the contracting State "China", however,

29 See The Taiwan Question and Reunification of China (Beijing: Taiwan Affairs Office &

Information Office of the State Council, the People's Republic of China, 1993), online:
China.org.cn <http://www.china.org.cn/enghsh/7953.htm>, s V, "Several Questions
Involving Taiwan in International Relations". In China's perspective, at least in the 1990s:

State-run airlines of countries having diplomatic relations with China certainly
must not operate air services to Taiwan. Privately-operated airlines must seek
China's consent through consultations between their government and the Chinese
Government before they can start reciprocal air services with privately-operated
airlines of Taiwan.

The establishment of airlines such as KLM Asia, and the now defunct Japan Asia Airlines,
British Asia Airways and Swissair Asia, are manifestations of adhering to the demands by
the Chinese government. See also Talmon, supra note 19, at 158.
30 Chicago Convention, Annex 10-Aeronautical Telecommunications, Volume II:

Communication Procedures including those with PANS status, 6th ed (2001), c 1.1.
31 ICAG, Location Indicators, ICAO Doc 7910/132 (2009), at E-05. In a disclaimer, ICAO
notes that no designation implies:

The expression of any opinion whatsoever on the part of ICAO concerning the legal
status of any country, territory, city r area or of its authorities, or concerning the
delimitation of its frontiers or boundaries.

32 ICAO Doc 7910/132, E-06.
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airports in Taiwan begin with the regional and territory code of "RC", a
code different from airport in the People's Republic of China, which
begin with "Z". 33

Taiwan's exclusion from ICAO presents several practical
problems, for Taiwan and for ICAO member States. For instance, the
Chicago Convention, under Article 81, stipulates that all aeronautical
agreements between a contracting State and "any other State or between
an airline of a contracting State and any other State or the airline of any
other State" must be registered with the ICAO Council. 14 Taiwan's
exclusion from ICAO, as well as the fact that the majority of existing
ICAO Member States do not officially recognise Taiwan yet still have
some kind of aeronautical agreement with Taiwan, make this treaty
obligation difficult, if not impossible, to fulfill.

Further, Article 10 of the Chicago Convention provides that a
contracting State must designate certain airports for the purpose of
"customs and other examination" and that international air transport
must depart from such airports. To be precise, "[p]articulars of all
designated customs airports" must be published by the State and
transmitted to ICAO in order for this information to be communicated to
other States." Though airports in Taiwan are deemed by ICAO to fall
under the responsibility of "China", it is clear that, despite claims to
represent Taiwan, neither China nor the aviation authorities in China,
exercise control nor determine the rules and regulations governing
customs at international airports in Taiwan.3" Conversely, the aviation
authorities in Taiwan, which do have control over the airspace above

33 Thus Taiwan Taoyuan International's ICAO location indicator code is "RCTP", whereas
Beijing Capital Airport's code is "ZBAA": see ICAO Doc 7910/132. See also Stefan Talmon,
supra note 19, at 142-143.
34 Chicago Convention, supra note 2, art 81.
35 Ibid, art 10; see also Article 68, which provides:

Each contracting State may, subject to the provisions of this Convention, designate
the route to be followed within its territory by any international air service and the
airports which any such service may use.

36 Talmon provides an excellent overview of the situation and relevant regulations in
China: supra note 19, at 144-146. Talmon also discusses whether the non-designation of
airports in Taiwan, which both China and ICAO deem as falling under the jurisdiction of
the contracting State China, is a violation of China's obligations under Article 10 of the
Chicago Convention: ibid at 153-155. As Talmon notes, at 159:

While the Government of the PRC remains competent to assign location indicators
to airports in Taiwan and to designate airports throughout Taiwan as customs
airports in accordance with Article 10 of the Chicago Convention it has, owing to its
lack of territorial control, lost its legislative competence to require aircraft to land
only at such designated customs airports.
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and surrounding the island, and over aerodrome facilities in Taiwan,
have no way to inform ICAO about changes in the status of airports,
including upgrades of airports as being able to receive international air
traffic.

37

IV. A COMPLIANT ICAO PARIAH

Having addressed the reasons behind Taiwan's exclusion from
ICAO, it is pertinent to note that Taiwan does not have a poor aviation
safety record.38 On the contrary, the country attempts in all possible
manners to comply with international standards governing aviation
safety and security as best as it possibly can. However, being excluded
from the deliberating process and having restricted access to vital first-
hand information means that Taiwan "remains in the dark as to the
background and context of any new policies or decisions".39

Taiwan's own Civil Aviation Act, first promulgated in 1953, was
enacted as a legal basis to ensure Taiwan has a safe and sound civil
aviation system which is compliant with "international civil aviation
standards".4 Many of its provisions indeed reflect the principles and
obligations laid out under the Chicago Convention and other aviation
related international conventions. By way of example, Article 5 of the
Civil Aviation Act stipulates that all international flights must take off or
land at a designated international airport, which is a reflection of Article
10 of the Chicago Convention, which uses the term a "designated
customs airport".41 Article 23, governing airworthiness, stipulates that

37 For recent international flights that have operated from various airports in Taiwan that
have not been or are unable to be officially designated by ICAO as international airports,
see Talmon, supra note 19, at 150-153.
38 According to the FAA's International Aviation Safety Assessments (IASA), which was
established to assess a country's ability to adhere to ICAO's international standards and
recommended practices for aircraft operations and maintenance, Taiwan falls under
Category 1, a country which is compliant with ICAO standards of safety, see FAA, " FAA
Flight Standards Service", online: FAA
<http://www.faa.gov/about/initiatives/iasa/media/IASAWS.xlsx>. See also US
State Department, "International Travel Information: Taiwan", online: State Department
<http://travel.state.gov/travel/cispa tw/cis/cis_1036.html#aviation-safety>.
39 MOFA, "Taiwan's quest for meaningful participation in the International Civil Aviation
Organization (ICAO)" (April 2011), online: MOFA
<http://www.mofa.gov.tw/UpLoadFiles/Upload/411c0b14-5600-4c5e-a086-
b5822fd11604.PDF>.
40 Taiwan Civil Aviation Act, online: CAA
<http://www.caa.gov.tw/APfile/en/download/pliad/1355122508112.pdf> art 1. The
latest amendment was in 2012.
41 This reflects Article 10 of the Chicago Convention dealing with a "designated customs

Work was originally published in the Annals of Air and Space Law (2013),  Vol. 38, p. 515-542. 
Reproduced with permission 



ANNALS OF AIR AND SPACE LAW

"the airworthiness standards, which are generally used in international
aviation practices" can be adopted. In relation to compensation for
damage caused to passengers onboard an aircraft, Taiwan's Civil
Aviation Act notes that rules for compensation will be promulgated with
"reference to international standards for liability". 42 Of great interest is
Article 121 of the Civil Aviation Act, which provides that Taiwan's Civil
Aeronautics Administration:

may, making reference to the standards, recommendations,
measures or procedures outlined in relevant international
conventions and annexes thereto, propose to [the Ministry of
Transportation and Communications] for adoption of provisions
involving international affairs not covered in this Act, for their
promulgation and implementation.

Taiwan's ability to overcome the effects of its exclusion from the
global aviation security and safety network and comply with
international standards and practices is commendable. As Taiwan is
unable to pass vital data to ICAO, much is made publicly available
online.43 Despite not being obliged to,

44 Taiwan maintains a regularly
updated document which lists the ways that rules and regulations in the
Taipei FIR differ from ICAO SARPs and procedures.4

Article 28 of the Chicago Convention obliges States to facilitate
international air navigation by providing "airports, radio services,
meteorological services and other air navigation facilities" in its

airport".

42 Civil Aviation Act, art 93. Rules for compensation duly adopted will apply only if there is

no "special contract providing for the amount of compensation for damage to passengers or duty
personnel aboard an aircraft": ibid. This will be discussed in greater detail below, s V.B.
43 Hsiu-chuan Shih, "Taiwan only 'guest' due to China: ICAO", Taipei Times (26 September
2013), online:
<http://www.taipeitimes.com/News/front/archives/2013/09/26/2003573020/2>. The
article refutes the suggestions that Taiwan's aviation data be sent to ICAO via China or that
China does receive any information from Taiwan.
44 Article 38 of the Chicago Convention, supra note 2, provides that any Member State that
finds it "impracticable to comply in all respects with any such international standard or
procedure" must give "mnediate notification to the International Civil Aviation
Organization of the differences between its own practice and that established by the
international standard".
45 At the time of writing, the latest one, published on 5 September 2013, is contained in

"Gen 1.7 Differences from ICAO Standards, Recommended Practices and Procedures",
online: CAA <http://eaip.caa.gov.tw/eaip/history/2013-10-31/pdf/RC-GEN-1.7-en-
TW.pdf#GEN-1.7>.
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territory.46 This obligation is further elaborated under Annex 15 to the
Chicago Convention, which deals with how States must gather, manage
and communicate vital aeronautical information to ensure "uniformity
and consistency" in the information that pilots and air traffic controllers
all over the world have to deal with changes and revisions in air
navigation or navigation once on the ground.47 To meet this requirement,
despite not being a contracting State of the Chicago Convention,
Taiwan's CAA maintains a comprehensive electronic Aeronautical
Information Publication (eAIP) system that is open to the public.48 In the
air transport agreement between Taiwan and Mainland China,
concluded in 2008, 41 each side agreed to maintain its own administrative
procedures on air traffic control and that these procedures will be
registered in "flight path rules manuals (AIP, Aeronautical Information
Publication) that are in common use internationally".5

Though Taiwan is not allowed to formally ratify the Chicago
Convention, in the desire to "ensure the highest degree of safety and
security in international air transport",1 air transport agreements with
other States make specific references to the Chicago Convention. For
example, in the Open Skies agreement between Taiwan and the US, both
parties agree to conform to the minimum safety standards required by
the Chicago Convention and its Annexes.52 In terms of security, both
parties not only agree to ensure that they comply with ICAO standards,
but also the norms of several international conventions related to

46 Chicago Convention, supra note 2, art 28(a).

47Annex 15-Aeronautical Information Services, 12th ed (2004). As the Annex notes, at 1-1,
"[c]orrupt or erroneous aeronautical information/ data can potentially affect the safety of
air navigation", and States must " as far as practicable, avoid standards and procedures
other than those established for international use". See also ICAO Assembly Resolution
A36-23, which calls on States to establish Performance Based Navigation (PBN)
implementation plans to improve the performance, safety and efficiency of global air
navigation system.
48 See Taiwan CAA, "eAIP", online, CAA <http://eaip.caa.gov.tw/eaip>.
49 Mainland Affairs Council, Cross-Strait Air Transport Agreement, 4 November 2008, online:
MAC <http://www.mac.gov.tw/public/Data/96301072771.pdf >.
50 Mainland Affairs Council, Explanation concerning the Cross-Strait Air Transport Agreement,
4 November 2008, online: MAC
<http://www.mac.gov.tw/public/Data/962917501071.pdf>, s IV, para 3.
51Air Transport Agreement between Taipei Economic and Cultural Representative Office and the

American Institute in Taiwan, 18 March 1998, online: Airlneinfo.com
<http://airlineinfo.com/openskies/taiwan.pdf>, preambular text. The Taipei Economic
and Cultural Representative Office and the American Institute in Taiwan are the de facto
embassies in each respective countries which, due to the lack of official diplomatic
relations, are responsible for signing bilateral agreements on behalf Taiwan and the US.
52 Ibid, art 6.
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aviation security, none of which Taiwan is able to ratify.53

In terms of airport management, the largest international airport,
Taiwan Taoyuan International (TPE), has notably designed its safety
management system around ICAO's standards in a way as if Taiwan
were a member of ICAO.54 In 2011, Taiwan became the first country in
Asia to implement the communications, navigation and surveillance/air
traffic management (CNS/ATM) system, 55 which was proposed by
ICAO to implement a global and seamless system of air navigation
services able to accommodate the growth of aviation in the long term.56

In terms of passport security, in 1995 Taiwan was among the first
countries in the world to issue ICAO-compliant machine-readable
passports, and in 2008 Taiwan began issuing the e-passport, which is
compliant with ICAO's security and technical standards.57

53 Ibid, art 7. These conventions include: the 1963 Convention on Offenses and Certain
Other Acts Committed on Board Aircraft [Tokyo Convention], the 1970 Convention for the
Suppression of Unlawful Seizure of Aircraft [The Hague Convention]; the 1971 Convention
for the Suppression of Unlawful Acts against the Safety of Civil Aviation [the Montreal
Convention]; and the 1988 Protocol for the Suppression of Unlawful Acts of Violence at
Airports Serving International Civil Aviation [Montreal Protocol]. See also Air Services
Agreement between the Government of the Republic of China (Taiwan) and the Government Of the
Republic of Guatemala, 22 September 2005, art 8.

54 See Steven Leib and Chien-tsung Lu, "A Gap Analysis of Airport Safety Using ICAO
SMS Perspectives: A Field Study of Taiwan" (2013) 2 Journal of Aviation Technology and
Engineering 63, at 68-69. As the authors note, at 70:

As Taiwan is not a member of ICAO, its largest airport's level of compliance with
the SMM is impressive. Overall, the airport addresses key components of safety
hazard reporting, safety risk management, safety assurance, and safety promotion
in ways that are consistent with the ICAO SMM.

See also Chien-tsung Lu, John Young & Stewart Schreckengast "Safety Culture: the
Perception of Taiwan's Aviation Leaders" (2011) 11 International Journal of Applied
Aviation Studies 27. This should be contrasted with the conclusions of a report in the

aftermath of a crash at TPE in 2000: see "Accident Report Provides Lessons Learned about
Preventing Takeoff on a Closed Runway" (July 2002) 59(7) Accident Prevention 1, online:
Flight Safety Foundation <flightsafety.org/ap/ap-ju102.pdf>, at 7.
55 Meg Chang, "Taiwan Launches Asia's First CNS/ATM System", Taiwan Today (6 October
2011), online: Taiwan Today
<http://taiwantoday.tw/ct.asp?xitem=177482&ctnode=1743>.
56 See ICAO, Global Air Navigation Plan for CNS/ATM Systems, ICAO Doc 9750, AN/963
(2002). The vision according to ICAO is:

To foster implementation of a seamless, global air traffic management system that
will enable aircraft operators to meet their planned times of departure and arrival
and adhere to their preferred flight profiles with minimum constraints and without
compromising agreed levels of safety.

See also ICAO, Amendment No. 1 to the Procedures for Air Navigation Services -Air Traffic
Management, ICAO Doc 4444-ATM/501.
57 Bureau of Consular Affairs, "Taiwan migrates from MRP to e-passport" (2009) 29 Keesing
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V. PROBLEMS OF A GLOBAL PROPORTION

A. INFORMATION GAP AND TIME LAG

The examples above demonstrate Taiwan's commitment to
subscribe to international standards and willingness to comply with
international legal norms. However, despite Taiwan's best efforts, a
myriad of problems persist, and will exacerbate with Taiwan's
continuing isolation from the global aviation community. Taiwan's
exclusion from ICAO "has created a gap in the global aviation network,
adversely affecting the aviation safety and convenience of all
passengers".'8 Not only does Taiwan's exclusion have a detrimental
impact on the "efficacy and competitiveness of Taiwan's civil aviation
industry", there are also "potentially dangerous consequences"9 for the
security and safety of international aviation- the very matters ICAO was
established to safeguard.

Much of Taiwan's body of regulations and rules related to aviation
safety and security are based on regulations promulgated by the aviation
authorities in the US and the European Union,6" and it is also with
assistance from these aviation authorities that Taiwan manages to keep
up with international aviation standards. Denied direct access to ICAO
documents and from partaking directly in the discussion and
implementation of ICAO standards and practices, Taiwan's aviation
regulations are consequently piecemeal, and - at times - conflicting, in
nature.61

An example of the difficulty Taiwan experiences in complying
with international standards on security was the introduction of
measures limiting liquids, aerosols and gels over 100ml in carry-on

Journal of Documents & Identity 11, online: BOCA
<http://www.boca.gov.tw/pubhc/Attachment/98241264371.pdf>.For the ICAO
standards on machine readable passports, see ICAO, Machine Readable Travel Documents,
ICAO Doc 9303.
58 "Taiwan's Quest for Meaningful Participation in the International Civil Aviation Organization
(ICAO)" (2010) 28 Chinese (Taiwan) Y B Int'l L. & Aff 281, at 284.
59 "Taiwan's Quest for Meaningful Participation in the International Civil Aviation Organization
(ICAO)" (2010) 28 Chinese (Taiwan) Y B Int'l L. & Aff 281, at 284-285.
60 Aviation Safety Council, Crashed on a Partially Closed Runway during Takeoff, Singapore
Airlines Flight 006, Boeing 747-400, 9V-SPK, CKS Airport, Taoyuan, Taiwan, October 31, 2000,
at 128-129
61 Ibid.
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luggage. As the policy was formulated by ICAO and Member States in
confidence in October 2006, and was set to be implemented from March
2007, Taiwan only learned of this in late December 2006. It was only after
receiving information relating to the security measures in place overseas
transmitted by Taiwan's airlines did the country's CAA manage to adopt
regulations to conform to the international standard.6 2

With the threat of terrorism being a global concern, terrorists
might choose to exploit a location where security efforts differ from the
global norm.63 Indeed, following the events of September 11, ICAO
declared that a "uniform approach in a global system is essential to
ensure aviation security throughout the world and that deficiencies in
any part of the system constitute a threat to the entire global system".
ICAO recognised the need to "foster international cooperation in the
field of aviation security and harmonize the implementation of security
measures".64 As a result, ICAO implemented the Universal Security
Audit Programme (USAP), 6 which conducts checks on different
countries' security oversight systems with the view of reducing "all acts
of unlawful interference and to restore public confidence in civil air
transport" in the post 9/11 era.66 However, despite the programme's

62 MOFA 2011 Statement.
63 "Taiwan's Quest for Meaningful Participation in the International Civil Aviation

Organization (ICAO)" (2010) 28 Chinese (Taiwan) Y B Int'l L & Aff 281, at 286. As a
member of the US House of Representatives Committee on Foreign Affairs notes, the
exclusion of Taiwan not only "hurts Taiwan" but also puts "the entire international aviation
system at risk" and prevents ICAO " from developing a truly global strategy to address
security threats": see "Concerning the Participation of Taiwan in the International Civil
Aviation Organization", 113th Congress, 1st Session, 159 Congressional Record H3705, at
H3707, online: Congress.gov <http://beta.congress.gov/congressional-
record/2013/06/18/house-section/article/H3705-1>. Indeed, according to Taiwan's
intelligence bureau, the country main international airport was part of the Bojinka Plot- an
elaborate Al Qaeda plan in 1994 to bomb 12 US commercial airlines over the Pacific Ocean
over the span of two days: see "Al Qaeda leaders have visited Taiwan: China Times
Weekly", Want China Times (6 May 2011), online: Want China Times
<http://www.wantchinatimes.com/news-subclass-
cnt.aspxid=20110506000100&cid=11016>.
64 See High-Level Conference on Aviation Security (HLCAS), Montreal, 12-14 September
2012, "Principles governing International Aviation Security Cooperation", ICAO Doc
HLCAS-WP/31 (20 July 2012), Appendix B, Declaration of the High-Level, Ministerial
Conference on Aviation Security (19-20 February 2002, Montreal), available online: ICAO
<http://www.icao.int/Meetings/avsecconf/Documents/WP% 2031/PRINCIPLES%20GO
VERNING% 20INTERNATIONAL% 20AVIATION% 20SECURITY% 20CO-
OPERATION.en.pdf>.
65 USAP's scope covers the standards contained in Annex 17 - Security, as well as other
security-related provisions in Annex 9 - Facilitation.
66 ICAO, "Background and Evolution", online: ICAO
<http://www.icao.int/Security/USAP/Pages/Background-and-Evolution.aspx>.
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recognition of the importance of the universality and standardisation of
security audits across the world, Taiwan's exclusion from the audit
means that international aviation security will never be completely
airtight. Similarly, the deliberate exclusion of Taiwan from ICAO's
Universal Safety Oversight Audit Programme (USOAP), which aims to
"to promote global aviation safety" by identifying shortcomings and
inconsistencies with international SARPs and procedures related to
aviation safety,6 7 simply cannot be rationalised or justified.68

Another example of the potentially dangerous consequences of
Taiwan's exclusion appeared when in 2011, ICAO's Southeast Asia
Route Review Task Force decided to rename and reclassify an air route
going to Taipei. The change was officially to take place on 3 May 2012;
however the aviation authorities in Taiwan only learned of the change as
a result of an international conference on air traffic management. Though
Taiwan began the process to rename the flight path throughout the air
control system, the changes could not be completely implemented until
August of the same year. As the automated air control system could not
accept aircraft traveling on the route with the new international
designation, air traffic staff in Taiwan had to manually handle each
flight, which in the words of Taiwan's CAA chief, resulted in "a lot of
extra work and some safety concerns".69 In another example, in 2000,
ICAO drew a flight route from Manila to Shanghai which passed
through Taiwan, via airspace designated for military exercises.70 These
are valid concerns, especially from the perspective of pilots, to whom
uniform and standardised air navigation information is much desired,
not only as a matter of route efficiency, but also as it is "essential to
maintain a high level of safety".71

67 ICAO, "USAOP", online: ICAO <http://www2.icao.int/en/usoap/Pages/default.aspx>.
68 For more on ICAO's USAP and USOAP, see Weber, supra note 1, 101-104.
69 Jiu Hwang, "Towards a Seamless Sky", Taiwan Review (1 September 2013), online:

Taiwan Review <http://taiwanreview.nat.gov.tw/ct.asp?xltem=208453&ctNode=1446>.
70 "Taiwan finally wins 'guest' status at ICAO Assembly", Taiwan Insights (16 September

2013), online: Taiwan Insights <http://www.taiwaninsights.com/2013/09/16/taiwan-
finally-wins-guest-status-at-icao-assembly>.
71 Thus a senior pilot voiced concerns that when flying into an airport, pilots should not
have to worry about safety risks, and that Taiwan's exclusion from ICAO is a major
concern:

Imagine there is a huge highway that crosses different countries. When you enter
Taiwan, the name of this highway is, let's say, Highway 41. But if someone
suddenly changes the name of Highway 41 to Highway 52, then there is a huge
problem because the flight plan may be rejected and the aircraft barred from
entering the Taipei FIR. The pilot may have to take a detour, not having enough
fuel for the detour or to declare an emergency. If the delays were to affect the safety
and efficiency of Taiwan's airports and the Taipei FIR, we will regret not having

Work was originally published in the Annals of Air and Space Law (2013),  Vol. 38, p. 515-542. 
Reproduced with permission 



ANNALS OF AIR AND SPACE LAW

Finally, though controversial and much debated, a thought-
provoking matter is whether the Singapore Airlines Flight 006 crash in
Taiwan in 2001 could have been prevented if Taiwan had direct access to
the necessary ICAO standards on aerodome designs and operations.72

That accident, the result of a scheduled flight from Taipei to Los Angeles
taking off from a partially closed runway undergoing repairs in adverse
weather and reduced visibility conditions, claimed the lives of 83
passengers. In the subsequent accident report compiled by Taiwan's
Aviation Safety Council (ASC), the country's independent body in
charge of aircraft accident investigation, part of the conclusion is that:

knowledge of most updated civil aviation related laws and
regulations [are] impaired by [Taiwan's] absence from
participation in major international organizations, including
ICAO. 73

These words are echoed by the Taiwan's CAA, which noted that the
country:

faces an inherent difficulty that is associated with being neither a
member state of, nor an observer at, ICAO activities. Most ICAO
documents can be obtained, although not directly, in a fairly
timely manner but there is no opportunity to take part in the
deliberations that result in new standards and recommended practices.
Being excluded from ICAO, there is not the good notice of
developing standards that permits the planning for their

Taiwan as a member of ICAO. From a pilot's point of view, information is essential
to maintain a high level of safety.

Fred Tan, "Taiwan seeks observer status in aviation body", New Straits Times (22 September
2013), online: New Straits Times
<http: / /www.nst.com.my/mobile/nation/ general/taiwan-seeks-observer-status-in-
aviation-body-1.360795>.
72 These are contained in Annex 14 to the Chicago Convention. In an US National Transportation
Safety Board safety recommendation following an incident whereby an aircraft took off from a
closed runway, the NTSB cited the Singapore Airlines crash in Taiwan: see NTSB, Safety
Recommendation A-03-05 and A-03-06 (3 March 2003), online: NTSB
<http://www.ntsb.gov/doclib/recletters/2003/A03 05 06.pdf>. See also "Accident Report
Provides Lessons Learned about Preventing Takeoff on a Closed Runway" (July 2002) 59(7)
Accident Prevention 1, online: Flight Safety Foundation <flightsafety.org/ap/ap-jul02.pdf>.
73 Aviation Safety Council, Crashed on a Partially Closed Runway during Takeoff Singapore
Airlines Flight 006, Boeing 747-400, 9V-SPK, CKS Airport, Taoyuan, Taiwan, October 31, 2000,
online: Skybrary <http://www.skybrary.aero/bookshelf/books/1267.pdf>, at 128-129.
Interestingly, Taiwan's ASC also identified that there is a lack of qualified legal personnel
in Taiwan's CAA to draft and update regulations relating to aviation, and as a result rules
and regulations are "inadequately written": at 182.
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implementation and there is no forum for [Taiwan] to bring its
unique requirements to the international civil aviation
community.74

While there are concerns that Taiwan's own safety records were glossed
over and that the deficiencies of the airport were "downgraded" in the
crash investigation,75 there can be no denying that being unable to
receive and send information on basic international standards and
practices relating to air navigation and the direction of movement on the
ground potentially jeopardises the safety of international passengers and
crew. As the Flight Safety Foundation emphasizes, the adherence to
internationally accepted standards and practices in the planning and
operation of airport infrastructure is important in helping "defend
against the consequences of human error and/or system failures"76 and
preventing future accidents.

B. CARRIER LIABILITY ISSUES

1. INTERNATIONAL CARRIAGE

When dealing with international air transport, the protection of the
rights of passengers cannot be sidelined, and the Warsaw and Montreal
Conventions77 put into place a regime to provide compensation for
damages occurring in international air carriage and to limit the liability
of air carriers. Both conventions were motivated by the desire to achieve

74 Aviation Safety Council, Crashed on a Partially Closed Runway during Takeoff Singapore
Airlines Flight 006, Boeing 747-400, 9V-SPK, CKS Airport, Taoyuan, Taiwan, October 31, 2000,
Appendix 7.5, "Representations on the draft final report by the Civil Aeronautics Administration,
Republic of China" [emphasis added], at 7-144.
75 See Tom Ballantyne, "Peers Support sieged pilots", Orient Aviation (1 May 2002), online:
Orient Aviation <http://www.hte.orientaviation.com/orient-aviation-
magazine/airhnes/peers-support-sieged-pilots>. There are even claims that Taiwan's
conduct of aircraft accident investigation is at odds with ICAO standards, the sole objective
of which is "the prevention of accidents and incidents" and not "to apportion blame or
liability": Annex 13 to the Chicago Convention: Aircraft Accident and Incident
Investigation, 9th ed (2011), c 3.1.
76 "Accident Report Provides Lessons Learned about Preventing Takeoff on a Closed

Runway" (July 2002) 59(7) Accident Prevention 1, online: Flight Safety Foundation
<flightsafety.org/ap/ap-ju102.pdf>, at 11.
77 Convention for the Unification of Certain Rules Relating to International Carriage by Air, 12
October 1929, 49 Stat 3000; 137 LNTS 11 (entered into force 13 February 1933) [Warsaw
Convention]; Montreal Convention for the Unification of Certain Rules for International Carriage
by Air, 28 May 1999, 2242 UNTS 309; S Treaty Doc No 106-45 (2000) (entered into force 4
November 2003) [Montreal Convention].
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fair and "equitable compensation"78 to passengers so that regardless of
where an accident involving international air carriage occured and
where a claim is brought, passengers of different nationalities would not
experience too wide a discrepancy in the compensation received. Again,
exclusion from ICAO has resulted in Taiwan being unable to subscribe to
these international conventions. Taiwan is therefore a "missing link" 79 in
the universal objective to harmonise rules governing international
carriage by air and achieve "equitable balance of interests" of passengers
and the "orderly development" of air transport around the world.0

Foreign courts often have a difficult time determining whether
carriage involving a nexus with Taiwan can be compensated under the
relevant international air carrier conventions. 81 This results in an
unfortunate fragmentation of international laws governing air carrier
liability, resulting in uncertainty and unfairness for victims. Fortunately,
Taiwan's own legislation and airlines have tended to align with the
international rules on air carrier liability, thereby narrowing the
discrepancy that may arise from Taiwan's inability to subscribe to
international conventions governing air carrier liability and
compensation.

8 2

Taiwan's own Civil Aviation Act provides that the carrier is liable
for "accidental death or injury of passengers in the aircraft or while
embarking or disembarking the aircraft".,3 Taiwan has itself adopted
"Regulations of Compensation for Damages Caused to Air and Freight",
which caps an airline's liability at New Taiwan (NT) $ 3million
(approximately US $ 100,000) for death, and NT $ 1.5miflion
(approximately US $ 50,000) for severe bodily injury, unless the claimant

78 Montreal Convention, preambular text.
79 CV Chen, "A Missing Link in the Warsaw Liability Regime: An R.O.C. (Taiwan)
Perspective" (1997) XXI(J) Ann Air & Sp L 77.
80 Montreal Convention for the Unification of Certain Rules for International Carriage by Air, 28

May 1999, 2242 UNTS 309; S Treaty Doc No 106-45 (2000) (entered into force 4 November
2003) [Montreal Convention], premabular text.
81 This issue again hinges on the debate whether Taiwan is a State, and whether Taiwan

can be deemed to be a High Contracting Party of the Warsaw Convention. See e.g. Lee v.
China Airlines 669 F Supp 979 (1987); Atlantic Mutual Insurance Company v. Northwest Airlines
Inc, 796 F. Supp. 1188 (1992) (both holding that Taiwan is a part of China, and therefore the
Warsaw Convention applies); cf. Fratelli Martinez v. Thai Airways (Italy), Tribunal of Naples (23
March 1983); Mingtai Fire & Martine Insurance Co., Ltd. v. United Parcel Service & United Parcel
International, Inc., 177 F.3d 1142 (9" Cir, 1999) (holding that Taiwan is not a High Contracting
Party of the Warsaw Convention): see Andreas Kadletz, "Taiwan, China and the Warsaw
Convention: a Comment and Case Note" (1998) Ann Air & Sp L 143.
82 This was also observed back in 1997: see Chen, supra note 79, at 82.
83 Civil Aviation Act (fth ), 30 May 1953, last amended 4 January 2002, art 91.
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can prove that damage was much greater.4 Further, perhaps to reflect
the situation that Taiwan is unable to become a party to the Warsaw or
Montreal Convention, the Civil Aviation Act specifically provides that a
carrier may have a "special contract" providing for the amount of
compensation for damage to passengers which will prevail."s

Though Taiwan is not a party to the Warsaw or the Montreal
Convention, the two major Taiwan-based airlines that provide regular
international air transport both have voluntarily accepted the liability
rules of the relevant international conventions in their respective
Conditions of Carriage. China Airlines, the flag-carrier of Taiwan, in its
General Condition of Carriage accepts that its liability for the carriage of
passengers (and baggage) is "governed by the Convention", which refers
to any applicable convention and amendment ranging from the 1929
Warsaw Convention to the 1999 Montreal Convention.6 Thus, in the
event of death or bodily injury, liability is capped at 113,100 SDRs if the
carriage is subject to the Montreal Convention. EVA Airways, similarly
accepts that international travel "as defined in the Convention, is subject
to the liability rules of the Convention", the "Convention" being any
convention and amendment that may be applicable from the 1929

84 Regulations of Compensation for Damages Caused to Air and Freight (W22 KA,', ),

17 March 1999, art 3. This reflects Article 21 of the Montreal Convention. According to Article
21(1) of the Montreal Convention, supra note 80, the carrier is not able to exclude its liability
for damage below the stipulated amount of 100,000 SDRs (now 113,100 SDRs). However,
under Article 21(2) for a claim of damage exceeding the stipulated amount, the carrier may
be able to exclude its liability if:

(a) such damage was not due to the negligence or other wrongful act or omission of
the carrier or its servants or agents; or
(b) such damage was solely due to the negligence or other wrongful act or omission
of a third party.

A criticism that may be voiced is that under Taiwan's own air carrier liability regulations,
the unit of measure is denoted in New Taiwan Dollars (NT $), and not the international
standard based on Special Drawing Rights (SDRs). A local currency may be subject to
volatile fluctuations, whereas SDRs are based on a basket of international currencies, and
therefore tend to be more stable. US $1 = approximately NT $ 29.4, on 4 November 2013.
85 Civil Aviation Act, supra note 83, art 93.
86 China Airlines, "General Condition of Carriage", online: China Airlines

<http://www.china-airlines.com/en/en-def.pdf>, arts 1 and 16.3.
87 China Airlines, "General Condition of Carriage", online: China Airlines

<http://www.china-airlines.com/en/en-def.pdf>, art 16.4.1. The original Montreal

Convention capped liability at 100,000SDRs (Article 21), but this amount was subject to a
review every five years according to Article 24 of the Montreal Convention. Thus, as of 30
December 2009, the liability cap was raised to 113,100 SDRs: see US Department of
Transportation, "Inflation Adjustment to Liability Limits governed by the Montreal

Convention effective December 30, 2009", 74 FR 59017 (16 November 2009), online: DOT
<http://airconsumer.dot.gov/rules/Notice 11 09 09.pdf>.
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Warsaw Convention to the 1999 Montreal Convention.88 EVA Airways
further notes that where carriage is not subject to "the Convention",
Taiwan's own Civil Aviation Act and the abovementioned Regulations of
Compensation for Damages Caused to Air and Freight will apply.89

In reality, however, a series of settlements involving air accidents
in Taiwan have demonstrated that even though an airline claims it
adheres to the liability cap of the Montreal Convention, it is in fact
willing to compensate victims much higher than is legally required,
either under Taiwan law or international standards. For instance, after
the complete disintegration of the plane on C1611 due to metal fatigue off
the coast of Taiwan in 2002, China Airlines agreed to settle for a
staggering amount of NT $14.2mlion (approximately US $ 473,000; or
307,142 SDRs) per victim. 90

2. CROSS-STRAIT CARRIAGE

The warming of relations saw, in 2008, the first direct flights
between Taiwan and China after over half a century of severed
transportation links. What begin originally as charter operations to
accommodate the large number of Taiwanese business people working
in China over the Lunar New Year period,91 has since blossomed to some
616 weekly flights between the two sides of the Taiwan Strait at the end
of 2012.92 Direct scheduled flights have been facilitated by a number of
talks between representatives of Taiwan and China,9 3 which began in

88 EVA Airways, "Conditions of Carriage", online: Eva Air <http://www.evaair.com/en-

us/conditions-of-carriage>, art 15.1.1.
89 Ibid, art 15.1.2.
90 "China Airlines actively deals with aftermaths of the C1611 incident", online: China

Airlines <http://www.china-airines.com/ch/newsch/newschOO0406.htm> (in Chinese).
The value is based on exchange rates on 3 November 2013, see IMF, "SDRs per Currency
unit and Currency units per SDR last five days", online: IMF
<http://www.imf.org/extemal/np/fin/ data/rms five.aspx>.
91 See "Cross-strait Lunar New Year charter flights begin", Taipei Times (14 February 2007),

online: Taipei Times
<http://www.taipeitimes.com/News/taiwan/archives/2007/02/14/2003348918>;
Shelley Shan, "Airlines urge increase in cross-strait direct flights" Taipei Times (18 June
2013), online: Taipei Times
<http://www.taipeitimes.com/News/taiwan/archives/2013/06/18/2003565087>.
92 Annual Report 2012, supra note 13, at 12
93 Due to the lack of high-level exchanges between Taiwan and China, the negotiations
between the two sides of the Taiwan Strait were conducted by China's Association for
Relations across the Taiwan Straits (ARATS) and Taiwan's Straits Exchange Foundation
(SEF). For a summary of the exchanges between the two sides that began in 1991, see:
MAC, "Summary of Past Cross-Strait Talks", online: MAC
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2008 with the first "Cross-Strait Air Transport Agreement".9 4

Despite this booming aviation market, there are difficulties
knowing what liability regime applies should there be damage or delay
caused to a passenger flying between Taiwan and China, or even for an
international passenger who is connecting in either Taiwan or China.
Can flights between the two sides be classified as "international
carriage", and therefore can the international conventions on carrier
liability apply? What liability regime will apply, the regulations that are
in place in Taiwan or those in China?9" These passenger liability issues
will continue to plague courts in Taiwan, and elsewhere, and also
trouble victims of air aircraft accidents, not only involving carriage
originating from or ending in Taiwan but also taking place in Taiwan's
airspace.

<http://www.mac.gov.tw/pubhc/MMO/MAC/Summary% 20of%2OPast%2OCross-
Strait% 20Talks%206-3.pdf>.
94 The text of the Agreement can be found online: MAC
<http://www.mac.gov.tw/pubhc/Data/01121616671.pdf>. The Cross-Strait Air Transport
Agreement ( N 4 ) laid down the frequency of flights and which airports can
be used as well as agreed to a flight path aimed at assuring "national security and dignity"
of both Taiwan and China: See Explanation, s III, para 1. Vital matters, such as customs and
security issues, were not included in the Agreement. However, Article 12 of the Agreement
mentions that matters not mentioned "shall be separately discussed and resolved by the
Parties in an appropriate manner". In the Cross-Strait Air Transport Supplementary
Agreement, signed on 22 May 2009, matters of air tariffs (Article 5), customs and taxes
(Article 7), and aviation safety (Article 9) were dealt with. Liability matters were deal with
under Article 2, which stipulated that "conditions of liability for regular cross-strait flights
shall be regulated with reference to cross-strait modes of operation in current practice".
Other "ancillary matters" (Article 10) relating to, e.g. licensing, inspections and
airworthiness certification, were said to be governed by "air transport practices and related
regulations": see Cross-Strait Air Transport Supplementary Agreement, online: MAC
<www.mac.gov.tw/pubhc/Data/01121694071.pdf >.
95 The applicability of international conventions of air carrier liability, as well as conflict of

laws issues as a result of flights between Taiwan and China (and Hong Kong), have been
comprehensively discussed by Jessika Li-Juan Ko: "Liability aspects of air transport
between Taiwan, Hong Kong and Mainland China" (LL.M. Thesis, Institute of Air and
Space Law, McGill University, 1995). The author is currently working on a doctorate thesis
at the Institute of Air and Space Law which will thoroughly examine, among other matters,
liability issues arising from the direct and scheduled air transport between Taiwan and
China.
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3. CARGO LIABILITY

In terms of cargo handling and freight forwarding, Taiwan is
unable to ratify the 1999 Montreal Convention or Montreal Protocol No.
4, both of which effectively simplified the requirements for air waybills.96

This means that cargo carriers going in and out of Taiwan will
experience undue burdens, in terms of time and costs, to facilitate
international cargo shipments, 97 and may also undermine security
screening process.

VI. TAIWAN AND ICAO IN THE FUTURE

After over forty years of exclusion, ICAO Council President
Roberto Kobeh Gonzalez invited representatives of Taiwan to attend
ICAO's 38th triennial Assembly, which took place from 24 September to 4
October 2013. Representatives were "guests" of the President and must
be identified, at China's behest, as coming from "Chinese Taipei".98

96 Under Article 9 of the Warsaw Convention, a carrier who accepts cargo without an "air

consignment note" (air waybill), or if the "air consignment note" is missing any of the
required particulars, will be unable to avail himself of the provisions that exclude or limit
liability contained in the Convention. Montreal Protocol No 4 (Montreal Protocol No 4 to
Amend the Convention for the Unification of Certain Rules Relating to International Carriage by
Air, Signed at Warsaw on 12 October 1929 as Amended by the Protocol Done at the Hague
on 28 September 1955, 25 September 1975, ICAO Doc 9148) allowed "any other means" to
preserve the record of the carriage performed in lieu of the traditional requirement for an
air waybill (amended Article 5) and stipulates that not providing a properly drafted air
waybill does not affect the "existence or validity of the contract of carriage" and that carrier
will still able to resort to the Convention to limit his liability with respects to the carriage of
cargo (amended Article 9). Article 9 of the 1999 Montreal Convention reiterates the
amendment brought into effect by Montreal Protocol No 4.
97 MP4 and MC99 effectively set the stage for electronic versions of the waybill, and paved
the way for the "e-AWB" (electronic air waybill) as advocated by IATA as part of the
imitative to simplify and modernise air cargo and transition toward a paperless "air cargo
supply chain": see IATA, "e-Freight Fundamentals", online: IATA
<https://www.iata.org/whatwedo/cargo/e/efreight/Documents/e-freight-
fundamentals.pdf>. See also IATA, IATA Multilateral e-AWB Agreement, Resolution 672 (10
March 2013). It is of interest to note that in IATA's statistics for the implementation of
eAWB, it takes into account all international shipments on which either the MP4 or MC99
are applicable or which takes place between Taiwan and another country that has ratified
either MP4 or MC99: IATA, IATA Cargo e-AWB reporting Specifications (25 June 2013), online:
IATA <http://www.iata.org/whatwedo/cargo/e/eawb/Documents/e-awb-reporting-
specifications.pdf>.
98 Hsiu-chuan Shih, "Taiwan only 'guest' due to China: ICAO", Taipei Times (23 September
2013), online: Taipei Times
<http://www.taipeitimes.com/News/front/archives/2013/09/26/2003573020>.
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Touted as a breakthrough,99 the designation and status as "guests"
had little practical significance except for permitting Taiwanese officials
to tread inside ICAO's headquarters in Montreal, quietly sit in at
meetings and meet with other delegates outside the assembly halls. This
falls short of calls by European States1"' and the US101 that Taiwan should
have more "meaningful participation" and more active engagement at
ICAO as an observer.

Strictly speaking, only sovereign States are able to subscribe to the
Chicago Convention and therefore only States are able to join ICAO.1 2

As mentioned previously, it is practically impossible for Taiwan to join
as a Member State. Under the ICAO Assembly's rules, however, non-
contracting States may be invited by the Council or the Assembly to be
present at ICAO as observers.1 3 Observers are able to participate in
public deliberations of the Assembly and its commissions and
subconmissions without the power to vote.0 4 On invitation by the body

99 CAA, "ICAO invites the Republic of China (Taiwan) to attend the 38th Session of the
ICAO Assembly", online: CAA <http://www.caa.gov.tw/en/news/index0l.asp?sno=95>;
see also comments by Taiwan's Minister of Transportation and Communications, Kuang-
Shih Yeh, "Opinion: Taiwan makes its Case for inclusion in ICAO", Aviation Week & Space
Technology (23 September 2013), online: Aviationweek.com
<http://www.aviationweek.com/Artide.aspx?id=/artide-xml/AW 09 23 2013_p66-
616974.xml>.
100 See EU, Annual report from the Council to the European Parliament on the Common Foreign
and Security Policy (CFSP) in 2012, EU Doc P7 TA(2013)0453 (24 October 2013) (in German),
para 82. See also EU, "Statement by the Spokesperson of EU High Representative Catherine
Ashton on the occasion of the participation of Taiwan in the 38th Assembly of the
International Civil Aviation Organisation", EU Doc 130923/01 (23 September 2013), online:
European External Action Service
<http://eeas.europa.eu/statements/docs/2013/130923 01 en.pdf>.
101 See Public Law No 113-17, An Act to direct the Secretary of State to develop a Strategy to
obtain Observer Status for Taiwan at the triennial International Civil Aviation Organization
Assembly, and for other purposes, 12 July 2013.
102 Thus, according to Article 92(a) of the Chicago Convention, only "members of the United

Nations and States associated with them" are able to adhere to the Convention. Other States
may be able to join ICAO:

subject to approval by any general international organization set up by the nations
of the world to preserve peace, be admitted to participation in this Convention by
means of a four-fifths vote of the Assembly and on such conditions as the Assembly
may prescribe [...] (Chicago Convention, art 93).

As Weber notes, this provision is nowadays outdated as it was drafted with "enemy States"
of the Second World War in mind: see supra note 1, at 26.
103 ICAO, Standing Rules of Procedure of the Assembly of the International Civil Aviation

Organization, ICAO Doc 7600/7 (2012), rule 5.
104 Ibid, rule 25 and 43(c). For meetings of bodies with limited membership, observers may,
on the invitation by that body or the body's officers, be able to attend and participate in the
meetings without the right to vote.
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concerned, observers are also able "to attend and be heard" in private
meetings. 101 In order to achieve safer and more orderly global air
transport and the input of stakeholders and parties with a vested interest
in aviation, both the International Air Transport Association (IATA) and
the European Union have taken part in ICAO as observers.1 6 Indeed,
Taiwan's participation as an observer at a UN body is not
unprecedented, for since 2009, the country has taken part as an observer
in the Assembly of the World Health Organization.1 7

VII. CONCLUSION: FILLING THE GAP IN THE
GLOBAL AVIATION SYSTEM

Taiwan has a population roughly equivalent to Australia's,
controls a flight information region larger than the size of the British Isles
in a heavily congested region of the world, yet legally, it has been treated
as if it were as irrelevant to international aviation as Antarctica. As
mentioned earlier, the island's strategic position at the node of East Asia
and the Western Pacific means that the Taipei FIR is host to over a dozen
busy international airways and lucrative routes for dozens of
international airlines.

However, for more than four decades, Taiwan has been banished
from the ICAO table, unable to participate in, or even be present during,
decision-making involving international aviation safety, navigation, and
security. The preamble of the Chicago Convention expresses the
universal desire of States to ensure that international civil aviation,
guided by "certain principles and arrangements", develop and operate in
"a safe and orderly manner".1 8 Indeed, ICAO's mission is to function as a
"global forum for civil aviation" to achieve the vision of "safe, secure and

105 Ibid.
106 The EU is an observer at ICAO represented by the European Commission, see: "The

European Union at ICAO", online: EC
<http://ec.europa.eu/transport/modes/air/international-aviation/european-Community
_icao/>. Even the Palestine Liberation Organization (PLO) once took part in ICAO as an
observer: "PLO Gets Observer Status in the ICAO", JTA (5 October 1975) online: JTA
<http://www.jta.org/1977/10/05/archive/plo-gets-observer-status-in-the-icao>.
107 See Che-Ming Yang, "The Road to Observer Status in the World Health Assembly:

Lessons from Taiwan's Long Journey" (2010) 5 Asian J WTO & Int'l Health L & Pol'y 331.
There are suggestions that observer, or any other status, in ICAO would hurt Taiwan's
claims to statehood and sovereignty: see Hsiu-Chuan Shih, "Interview: ICAO Assembly
Invite is 'Nonsense': professor", Taipei Times (22 September 2013), online: Taipei Times
<http://www.taipeitimes.com/news/taiwan/archives/2013/09/22/2003572741/1>.
108 Chicago Convention, supra note 2, Preamble, para 2.
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sustainable development of civil aviation" 09 It is an organisation with a
mandate on ensuring uniformity of technical standards and the "safe and
orderly growth of international civil aviation throughout the world".110

How can the exclusion of Taiwan, a sizeable and important piece of the
global aviation jigsaw, be compatible with this mission statement and
vision?

Taiwan has dutifully attempted to harmonise its rules and
regulations in line with ICAO standards and recommended practices as
well as in harmony with international conventions relating to
international air carrier liability. But without a place at the table, Taiwan
could only guess at answers to the questions of why certain standards
were adopted and how they are to be implemented. Nor can Taiwan
formally notify ICAO of any differences in its air navigation standards
and procedures, as States are obliged to do by the Chicago Convention.
Taiwan also has been excluded from the ICAO safety and security audit
process, which alerts ICAO member States as to any deficiencies in their
regulatory systems.

Relationships between Taiwan and China have thawed a bit in
recent years, with travel and investment growing. Charter service began
between Taiwan and the Chinese mainland in 2003, and scheduled
service was inaugurated in 2009. Last year, nearly 9 million people flew
between Taiwan and the PRC.111 Hence, it is clearly in the interests of
China, as well as the rest of the world, to see that their citizens are
protected by ICAO standards when they visit or transit in Taiwan.

To participate meaningfully in the enhancement of international
aviation safety, Taiwan needs more than the opportunity to attend a
triennial meeting of the ICAO Assembly. It needs to be able to send
observers to attend ICAO technical meetings and drafting committees,
receive technical assistance, and participate in training and audit
opportunities. It needs to receive "real time" information as to emerging
developments in a multitude of areas involving aviation safety and
security, and to reciprocally inform ICAO as to how Taiwan is managing
safety and navigation. Not only does Taiwan and air safety and security
have a lot to benefit from meaningful participation at ICAO, ICAO
Member States can also learn about how Taiwan has successfully

109 ICAO, "Mission and Vision", online: ICAC) <http://www.icao.mt/about-

icao/ Pages/vision-and-mission.aspx> [emphasis added].
110 Chicago Convention, supra note 2, art 44(a) [emphasis added]. See also supra note 3.

111 Annual Report 2012, supra note 13, at 3.
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implemented the future of CNS/ATM in a congested corridor of
international aviation.

The question of the legal status of Taiwan, and is a relationship
with the mainland, is a separate and complex political issue, one that
should be resolved in a forum- one that should have no bearing on the
arena of aviation safety and security. Politics should play no role in
maintaining the highest levels of health and safety, uniformly,
worldwide. The traveling public deserves no less.
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