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Liability for personal injuries from
recreational services and the new

Australian Consumer Law: Uniformity and
simplification, or still a mess?

Joachim Dietrich*

The new Australian Consumer Law (ACL) aims to ‘create a single national
consumer law’. Australia now has a uniform set of rules across all
jurisdictions in relation to consumer protection. There are, however,
exceptions to this uniformity, specifically in the law of personal injury claims
arising from recreational activities, which is the focus of this article. Prior to
the ACL, the interaction between state and Federal law in relation to
recreational activities was complex, despite the practical importance of such
law. Hence, the question to be pursued in this article is whether the changes
made by the ACL will result in the law being simpler and more workable.
Unfortunately, the conclusion of this article is that they will not, though some
of the most problematic jurisdictional differences may be overcome if a
recent High Court decision on the Trade Practices Act applies equally to the
ACL.

1 Introduction

The new Australian Consumer Law came into effect on 1 January 2011. Its
stated aim was to ‘create a single national consumer law’.1 Australia now has
a uniform set of rules across all jurisdictions in relation to consumer protection
and a uniform articulation of acceptable conduct in the commercial sphere.
There are, however, exceptions to this uniformity, as this article demonstrates.
The laws are a complex exercise of co-operative federalism, with the
Competition and Consumer Act 2010 (Cth) (Consumer Act) inserting the
Australian Consumer Law (ACL) as Sch 2, which all states have adopted
under their relevant Fair Trading Acts (FTAs).2 It will take some time for the
full implications of these changes to be understood.

* Bond University, Queensland. My thanks go to Jim Davis and the anonymous referee for
their corrections and comments on an earlier draft. Any remaining errors are, of course,
mine.

1 Explanatory Memorandum to Trade Practices Amendment (Australian Consumer Law ) Bill
No 2 2010, p 3.

2 Fair Trading (Australian Consumer Law) Act 1992 (ACT) Pt 2 Div 2.2, inserted by the Fair
Trading (Australian Consumer Law) Amendment Act 2010 (ACT); Fair Trading Act 1987
(NSW) Pt 3 Div 2, inserted by the Fair Trading Amendment (Australian Consumer Law) Act
2010 (NSW); Consumer Affairs and Fair Trading Act (NT) s 26, inserted by the Consumer
Affairs and Fair Trading Amendment (National Uniform Legislation) Act 2010 (NT); Fair
Trading Act 1989 (Qld) Pt 3 Div 2, inserted by the Fair Trading (Australian Consumer Law)
Amendment Act 2010 (Qld); Fair Trading Act 1987 (SA) Pt 3 Div 1, inserted by the Statutes
Amendment and Repeal (Australian Consumer Law) Act 2010 (SA); Australian Consumer
Law (Tasmania) Act 2010 (Tas) Pt 2 Div 2; Fair Trading Act 1999 (Vic) Pt 2 Div 2, inserted
by the Fair Trading Amendment (Australian Consumer Law) Act 2010 (Vic); Fair Trading
Act 2010 (WA) Pt 3 Div 2.
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The focus of this article is on only one, fairly narrow, aspect of these
reforms, specifically the impact of the ACL on personal injury claims arising
from recreational activities, whether such claims are brought in tort or under
statute or for breach of contract. Participation in sport and recreation is one of
the most significant causes of personal injury in Australia,3 and many such
injuries are of a serious or lasting nature. Hence, the relevant liability rules
form a practically important area of law. A person negligently injured in the
course of recreational activities may sue the defendant provider of such
services either in negligence, for breach of contract or, now, for failure to
comply with one of the statutory guarantees contained in the ACL (discussed
below).4 About 8 years ago, as a result of changes made to the Trade Practices
Act 1974 (Cth) (TPA) and state laws, specifically in relation to recreational
services, I wrote an article that considered the legal liability rules, as modified
by state and Federal ‘tort reform’ legislation, applicable to recreational service
providers who had performed services without due care and skill. A particular
focus of the article was on liability where exclusion clauses had been used.
One of the ‘victims’ of the state by state changes to tort law was the relative
uniformity of personal injury liability rules.5 Hence, I concluded:

The legal [framework applying to] recreational service providers seeking to exclude
their liability for negligently performed services is complex and uncertain [. . .]
almost to the point, I suggest, of being unworkable.6

As this quote suggests, the interaction between state and Federal law prior
to the ACL was complex. Indeed, the case of Insight Vacations Pty Ltd t/as
Insight Vacation v Young7 recently decided by the High Court deals with the
issue of possible inconsistencies between state and Federal law under the
previous law on recreational services. As a result of the ACL reforms wrought
in 2010, the legal framework has now changed dramatically, at least in form.
The primary question to be pursued in this article is this: do these changes
translate into substantive changes and, if so, has the law become simpler and
more workable as a result?

3 See, eg, National Health Survey 2001 data, available at
<http://www.abs.gov.au/ausstats/abs@.nsf/mf/4384.0> (accessed 25 May 2011); and see
also the statistics cited by McHugh J in Woods v Multi-Sport Holdings Pty Ltd (2002) 208
CLR 460; 186 ALR 145; [2002] HCA 9; BC200200664 at [62], that in 1995, 228,800
persons had sport or recreational activity related injuries in the month immediately prior to
a health survey.

4 Under the Trade Practices Act 1974 (Cth), certain obligations were inserted as implied terms
into contracts and a person seeking damages caused by a failure to meet the obligations
could thus sue for breach of contract (alongside tort). Under the ACL, those obligations are
now statutory guarantees and a contravention of such guarantees gives rise to a statutory
claim for damages: s 236 of the ACL. In theory, however, a plaintiff injured as a result of a
service provider’s conduct can still seek to prove a breach of an express or implied term of
a contract (alongside possible claims in tort or under the ACL).

5 See J Dietrich, ‘Liability for personal injuries arising from recreational services: The
interaction of contract, tort, State legislation and the Trade Practices Act and the resultant
mess’ (2003) 11 TLJ 244, as well as J Dietrich, ‘Duty of care under the “Civil Liability
Acts”’ (2005) 13 TLJ 17.

6 Ibid, ‘Liability for personal injuries’, at 259–61.
7 [2011] HCA 16; BC201102833 (11 May 2011) (Insight) dismissing the appeal against the

decision of the NSW Court of Appeal in Insight Vacations Pty Ltd t/as v Young (2010) 268
ALR 570; [2010] NSWCA 137; BC201003933.

56 (2011) 19 Torts Law Journal
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In the opening paragraph, I noted that uniformity in consumer protection
laws was the aim of the ACL. However, in the context of the liability rules
relating to compensation of personal injuries caused by careless conduct,
different state laws will continue to operate. Thus one specific subsidiary
question to be addressed in this article is whether the ACL will resolve
inconsistency questions such as those raised by Insight. Unfortunately, despite
the promise of greater uniformity as a result of the ACL, ongoing differences
between states’ Civil Liability Acts (CLAs)8 and the interaction of those acts
with the ACL will continue to pose considerable legal challenges in the field
of recreation.

Finally, given the ongoing operation of state laws, this article also briefly
addresses a further subsidiary issue, namely, the interpretation in recent cases
of some of the key sections in the state CLAs dealing with recreational
activities.

In short, it is appropriate to revisit the law on liability for injuries arising
from recreation.

2 ‘Recreational services’: the previous operation of
the TPA and the new ACL

Guarantees of ‘due care’ in consumer contracts

Prior to the ACL, plaintiffs suffering personal injury while engaged in
recreational activities caused by alleged carelessness, could sue either in the
tort of negligence or, if they had entered a contract with the defendants for
services, for breach of contract; specifically, such plaintiffs could rely on the
terms implied under the TPA (if applicable) or under the FTAs in some states.
Where a plaintiff consumer, as defined in s 4B of the TPA,9 entered into a
contract with a ‘corporation’, as defined in s 4, or whose conduct otherwise
fell within the more extended operation of the TPA under s 6,10 then s 74
implied a term into such contract that any services would be ‘rendered with
due care and skill’ (and that any materials supplied in connection with the
service be ‘reasonably fit for the purpose’). For convenience, I will refer to the
obligation as one of ‘due care’. I am assuming for the purposes of this article
that a failure to act with ‘due care’ equates with negligence, that is, it is also
a breach of a duty of care in torts.

Section 68 of the TPA provided that any term of a contract that sought to
‘exclude, restrict or modify’ the application of s 74 was void. For convenience,
I will label terms that seek to exclude, restrict or modify liability for breach

8 The titles of the various Acts, like their content, are not uniform. The relevant acts in each
jurisdiction are as follows: Civil Law (Wrongs) Act 2002 (ACT); Civil Liability Act 2002
(NSW); Personal Injuries (Liabilities and Damages) Act 2003 (NT); Civil Liability Act 2003
(Qld); Civil Liability Act 1936 (SA); Civil Liability Act 2002 (Tas); Wrongs Act 1958 (Vic);
and Civil Liability Act 2002 (WA). For convenience, each of these Acts will be referred to
in shorthand form as the CLA (NSW), CLA (Qld) etc.

9 The discussion follows on the basis that service contracts are entered with a consumer.
10 For simplicity’s sake, the term ‘corporation’ will be used throughout, but is intended to

include non-corporate defendants brought within the operation of the TPA under s 6. Similar
definitions are now contained in s 4 and s 6 of the Consumer Act.

Uniformity and simplification, or still a mess? 57
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of the guarantee of ‘due care’ as exclusion clauses.11 Prior to the passage of
s 68B of the TPA, there were no exceptions relevantly for our purposes to this
non-excludability.12 Perhaps surprisingly, given the limited capacity of
suppliers of services to restrict their liability for breach of s 74, most claims
for personal injury in the past generally appear to have been brought in
negligence, rather than in contract.13 Nonetheless, the presence of s 68 no
doubt indirectly facilitated such tort claims: the absence of enforceable
exclusion clauses in contracts of service also meant that tort claims in
negligence could not be excluded.14 It should be added that New South Wales,
South Australia, Victoria and Western Australia had equivalent sections that
were not limited in their application to corporations.15 Queensland and
Tasmania, however, did not have an implied term of ‘due care’ for services. In
the latter states, where a plaintiff was injured by a non-corporate defendant,
exclusion clauses had the potential to operate in relation to services contracts:
all service contracts, it should be stressed, and not just those dealing with
recreational activities.

One of the advantages of the ACL is that there is now a uniform regime
governing all service providers, whether corporate or not, requiring that all
services be provided with due care and skill. Section 60 of the ACL provides:

60 Guarantee as to due care and skill
If a person supplies, in trade or commerce, services to a consumer, there is a

guarantee that the services will be rendered with due care and skill.16

11 I recognise that this term does not precisely capture the various nuances and differences of
meaning of other terms used, such as disclaimers, waivers, or exception, exemption or
limitation clauses.

12 See, however, s 68A which allowed for terms of contracts limiting liability, other than in

relation to the supply of goods or services ‘of a kind ordinarily acquired for personal,
domestic or household use or consumption’, to the resupply of the services or the costs of
such resupply (s 68A(1)(b)). The limited potential operation of this section to the context
under consideration here, involving services invariably of a kind for personal use etc, means
it is not relevant for our purposes and the equivalent section of the ACL (s 64) will also not
be considered. See also s 68A(2) of the TPA and s 64(3) and (4) of the ACL.

13 See, eg, the very small number of cases listed under s 74 in R V Miller, Miller’s Annotated

Trade Practices Act, 32nd ed, Lawbook Co, 2010, pp 754–5. This is despite the fact that
defendants could, potentially at least, meet negligence claims with a contractual exclusion
clause, should such exist.

14 Interestingly, in some cases, plaintiffs do not seem to have raised arguments as to the
invalidity of exclusion clauses (as a result of s 68 of the TPA) despite their apparent
relevance: eg, Lormine Pty Ltd v Xuereb [2006] NSWCA 200; BC200605761, though in any
case this did not affect the outcome as the court interpreted the exclusion clause narrowly as
not excluding liability for the accident that had occurred.

15 The state sections equivalent to these have now all been repealed and the uniform ACL
adopted. The previous sections equivalent to s 74 and s 68 were, respectively: Fair Trading
Act 1987 (NSW) ss 40S, 40M (note, subs (3) made the non-excludability provision subject
to s 5N of the CLA); Consumer Transactions Act 1972 (SA) ss 7, 8; Fair Trading Act 1999
(VIC) ss 32J–32JA, 32L–32LA; and Fair Trading Act 1987 (WA) ss 40, 34. The TPA
operated in the Australian Capital Territory and Northern Territory.

In New South Wales, prior to the passage of s 40M, a plaintiff could seek to overcome the
effects of a exclusion clause by relying on the Contracts Review Act 1980 (NSW), as in John

Dorahy’s Fitness Centre Pty Ltd v Buchanan (unreported, NSW CA, 18 December 1996, No
40386/94, BC9606183). One could still rely on this Act to overcome an exclusion clause
allowed under s 5N: see the discussion in Part 4.

16 In some circumstances s 61 may also be relevant:

58 (2011) 19 Torts Law Journal
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The equivalent to s 68 TPA is now contained in s 64 of the ACL:

64 Guarantees not to be excluded etc. by contract

(1) A term of a contract (including a term that is not set out in the contract but

is incorporated in the contract by another term of the contract) is void to the

extent that the term purports to exclude, restrict or modify, or has the effect

of excluding, restricting or modifying:

(a) the application of all or any of the provisions of this Division; or

(b) the exercise of a right conferred by such a provision; or

(c) any liability of a person for a failure to comply with a guarantee that

applies under this Division to a supply of goods or services.

(2) A term of a contract is not taken, for the purposes of this section, to exclude,

restrict or modify the application of a provision of this Division unless the

term does so expressly or is inconsistent with the provision.

Importantly, since s 60 creates a statutory guarantee, plaintiffs can now seek

damages for ‘contravention’ of the ACL under s 236. Hence, as a result of s 60

and s 236, the obligation of ‘due care’ has been extended, and potential

statutory liability expanded, in two ways. First, as already noted, it applies

now in all jurisdictions, including those in which non-corporations were

previously not caught by any ‘due care’ implied term;17 and, second, even

persons not privy to a (consumer) contract of service are now covered since

such persons may recover damages under s 236, which merely requires that a

person has suffered ‘loss or damage because of the conduct of another person’

that contravenes a relevant statutory guarantee. Thus, to take a non-recreation

example, if P contracts for repairs to his or her lawn mower to be carried out

by D, which repairs are carried out negligently causing the lawn mower to

explode, both P and P’s child, for example, can seek damages for

contravention of s 60 for any personal injury.18 And such a claim is possible

against a non-corporate defendant in all jurisdictions. This uniformity of

application is perhaps the most important benefit of the ACL.

61 Guarantees as to fitness for a particular purpose etc

(1) If:

(a) a person (the supplier) supplies, in trade or commerce, services to a consumer;
and

(b) the consumer, expressly or by implication, makes known to the supplier any
particular purpose for which the services are being acquired by the consumer;

there is a guarantee that the services, and any product resulting from the services, will
be reasonably fit for that purpose. . . .

Subsection (2) is to similar effect as subs (1) but in relation to consumers making known
‘the result that the consumer wishes the services to achieve’. See also subss (3) and (4) for
some exceptions.

17 It is still relevant whether the defendant is a corporation or not, since this goes to
jurisdiction, namely, whether a contravention of a guarantee comes under Federal or state
jurisdiction: s 131 of the Consumer Act applies the ACL as a law of the Commonwealth in
relation to corporations.

18 The amount of damages is limited by Pt VIB of the Consumer Act if Federal law applies and
by state laws if the claim is brought under state jurisdiction.

Uniformity and simplification, or still a mess? 59
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The exception of recreational services

In December 2002, as part of the Federal Government’s response to the
perceived insurance and torts law ‘crisis’,19 s 68B was inserted into the TPA.

The stated purpose of s 68B was to ‘permit self-assumption of risk by
individuals who choose to participate in inherently risky activities, and [to]
allow them to waive their rights under the’ TPA.20 The section allowed for the
exclusion of the implied term of ‘due care’ where ‘recreational services’ were
provided. A similar provision is now contained in s 139A of the Consumer
Act, not in the ACL contained in Sch 2, reflecting the lack of uniformity in
relation to this matter.21 Section 139A states:

Terms excluding consumer guarantees from supplies of recreational services

(1) A term of a contract for the supply of recreational services to a consumer by
a person is not void under section 64 of the Australian Consumer Law only
because the term excludes, restricts or modifies, or has the effect of
excluding, restricting or modifying:

(a) the application of all or any of the provisions of Subdivision B of
Division 1 of Part 3-2 of the Australian Consumer Law; or

(b) the exercise of a right conferred by such a provision; or
(c) any liability of the person for a failure to comply with a guarantee that

applies under that Subdivision to the supply.

(2) Recreational services are services that consist of participation in:

(a) a sporting activity or a similar leisure time pursuit; or

19 The broader context for the tort reforms is documented elsewhere: see, eg, The Hon J J
Spigelman, ‘Negligence and insurance premiums: Recent changes in Australian law’ (2003)
11 TLJ 291; the Hon Justice P Underwood, ‘Is Ms Donoghue’s snail in mortal peril?’ (2004)
12 TLJ 39; and, with a particular focus on New South Wales, D Villa, Annotated Civil

Liability Act 2002 (NSW), Lawbook Co, Sydney, 2004, ‘Introduction’.
In relation to recreation, at least two factors appear to have driven calls for reforms to

allow operators of recreation businesses to restrict their liability and, conversely, for
participants in such activities to ‘take’ responsibility for their own actions and any
consequent injuries. First, a number of high profile torts cases, in which plaintiffs engaging
in inherently risky activities successfully sued for damages, received considerable media
publicity. Eg, in Swain v Waverley Municipal Council (unreported, NSWSC SC20261/00) a
body surfer successfully sued the council for failing to warn of the possibility of shifting
sandbars under the water between the flags at an ocean beach. There was much media and
political debate generated by the decision in New South Wales. The decision was ultimately
upheld on appeal: Swain v Waverley Municipal Council (2005) 220 CLR 517; 213 ALR 249;
[2005] HCA 4; BC200500186. Interestingly, the original decision was a jury verdict.
Second, one manifestation of the insurance crisis had been increasing liability insurance
premiums. From the period June 2001 to May 2002, for example, premium increases
averaged 22%: ACCC, Second insurance industry market pricing review, September 2002,
p viii (statistics at <http:// www.accc.gov.au/content/index.phtml/itemId/321637> (accessed
11 May 2011). Some industries, such as outdoor sport and recreation, were particularly hard
hit, facing premium increases in the range of 100–500 per cent: Office of Small Business —
Department of Industry, Tourism and Resources, Submission to the Senate Economic

References Committee Inquiry into the impact of public liability and professional indemnity

insurance cost increases, May 2002, p 4.
20 Explanatory Memorandum provided with the Trade Practices Amendment (Liability for

Recreational Services) Bill 2002. For a more detailed consideration of the background to the
legislative changes, see A Haly, ‘The Trade Practices Amendment (Liability for Recreational
Services) Act 2002: Complete solution or deficient response?’ (2003) 11 CCLJ 1.

21 See also s 275 of the ACL, discussed below.

60 (2011) 19 Torts Law Journal
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(b) any other activity that:

(i) involves a significant degree of physical exertion or physical
risk; and

(ii) is undertaken for the purposes of recreation, enjoyment or
leisure.

(3) This section does not apply unless the exclusion, restriction or modification
is limited to liability for:

(a) death; or
(b) a physical or mental injury of an individual (including the

aggravation, acceleration or recurrence of such an injury of the
individual); or

(c) the contraction, aggravation or acceleration of a disease of an
individual; or

(d) the coming into existence, the aggravation, acceleration or recurrence
of any other condition, circumstance, occurrence, activity, form of
behaviour, course of conduct or state of affairs in relation to an
individual:

(i) that is or may be harmful or disadvantageous to the individual
or community; or

(ii) that may result in harm or disadvantage to the individual or
community.

(4) This section does not apply if the exclusion, restriction or modification
would apply to significant personal injury suffered by a person that is caused
by the reckless conduct of the supplier of the recreational services.

(5) The supplier’s conduct is reckless conduct if the supplier:

(a) is aware, or should reasonably have been aware, of a significant risk
that the conduct could result in personal injury to another person; and

(b) engages in the conduct despite the risk and without adequate
justification.

A number of important points need to be made about this section.
First, s 139A allows for contractual exclusion of liability for failure to meet

the ‘due care’ statutory guarantee for services. If such an exclusion effectively
excludes liability for conduct contravening s 60, it will almost certainly also
exclude liability for any negligence claims in tort; that is, for breach of a duty
of care.22 If an exclusion clause is not effective in excluding liability for
contravention of s 60, either because it has not been validly incorporated into
a contract or its meaning does not extend to exclude liability in the particular
circumstance in which the accident eventuated,23 then a claim for damages for
losses arising from contravention of s 60 will be available against a defendant
service provider, whether a corporation or not.24

Second, the definition of recreational services is the same as under the

22 This assumption again is made for the sake of simplicity, but is probably in any case a
reasonable one. Note, however, John Dorahy’s Fitness Centre Pty Ltd v Buchanan

(unreported, NSW CA, 18 December 1996, No 40386/94, BC9606183), in which
Mahoney P considered that an exclusion clause successfully excluded liability in tort, but
not for breach of an implied term of a contract to use reasonable care and skill to provide
safe premises and equipment.

23 See, eg, John Dorahy’s Fitness Centre Pty Ltd v Buchanan (unreported, NSW CA,
18 December 1996, No 40386/94, BC9606183); Lormine Pty Ltd v Xuereb [2006] NSWCA
200; BC200605761; Belna Pty Ltd v Irwin [2009] NSWCA 46; BC200901470.

24 In the unlikely event that the exclusion clause operates as a general defence to a negligence

Uniformity and simplification, or still a mess? 61



JOBNAME: No Job Name PAGE: 68 SESS: 1 OUTPUT: Wed Jun 1 15:22:02 2011
/journals/journal/tlj/vol19pt1/part_1

previous s 68B. This is significant, since some states (New South Wales and

Western Australia) have broader definitions and this gives rise to potential

inconsistencies, as discussed below.25 Thus, a holiday bus tour operator could

exclude liability for breach of s 60 under s 5N of the CLA (NSW), but such

services would clearly not come within the definition of recreation in

s 139A.26

Third, although it allows for contractual exclusion clauses, s 139A does not
set out how such an exclusion is to be effectively worded and incorporated
into a service contract. Hence, the common law principles of contract apply as
to the incorporation of terms and their interpretation. This issue has been
discussed in a previous article: the problem of the uncertainties and difficulties
of contract law need not be reconsidered.27 It suffices to say that leaving such
important questions to the vagaries of contract law is not necessarily
satisfactory, a position at least partly recognised in Victoria, where the
exclusion provision is more proscriptive as to the steps that a service provider

claim, then such defence would operate, however, via s 275, discussed below. For example,
some exceptional cases have held that a non-contractual ‘exclusion’ may nonetheless take
effect as a voluntary assumption of risk. See eg Buckpitt v Oates ([1968] 1 All ER 1145 and
Bennett v Tugwell [1971] 2 QB 267; [1971] 2 All ER 248; [1971] 2 WLR 847. Similarly, if
knowledge of the exclusion is evidence of contributory negligence on the part of the plaintiff
(eg, because it alerts the plaintiff to certain risks) or there is otherwise contributory
negligence, then such defence is applicable to a claim for damages under s 236, via s 275 of
the ACL.

25 The various state provisions dealing with recreational services, discussed further below,
adopt definitions that differ from state to state. The NSW and WA definitions are wider than
the ACL definition, as they do not require any element of physical exertion or risk in leisure
pursuits. The Tasmanian definition is similar in effect, albeit more brief. The Victorian and
SA definitions (the latter is in s 3 of the Recreational Services (Limitation of Liability) Act
2002) are identical to that of the ACL. Queensland’s CLA s 18 only has a definition of
dangerous recreational activities, meaning ‘an activity engaged in for enjoyment, relaxation
or leisure that involves a significant degree of risk of physical harm to a person’.

The differences in definition are particularly important in those states that have adopted a
different definition and that allow for the exclusion of liability for contravention of s 60,
namely, New South Wales and Western Australia, as will be explained further below.
Victoria allows for the exclusion of liability, but its definition of recreational activity is
identical to that in s 139A.

Tasmania and Queensland do not have provisions allowing for exclusion of liability for
contravention of the statutory guarantees. The obvious question that arises in these
jurisdictions is: does this mean that a non-corporate defendant cannot exclude liability at all
in those states?

In South Australia, a recreational service provider may modify the ‘duty of care’ owed to
a consumer so that the ‘duty of care’ is governed by undertakings of reasonable measures set
out in a registered code of practice governing the type of service: see Recreational Services
(Limitation of Liability) Act 2002 (particularly s 6 and s 4(2)). Interestingly, although the
Act appears clearly intended to allow exclusion of liability, it is not clear that it successfully
achieved this aim (under the TPA), or now achieves this aim (under the ACL), even where
a code has been registered. Section 6 refers to ‘modifying the duty of care owed’ by the
service provider. This could be interpreted as referring only to tort negligence claims, and
not necessarily to a claim for breach of a statutory guarantee. Given the uniqueness of SA’s
rules, those rules will not be further discussed here.

26 See Example 7.21 and [7.136]–[7.139] in the Explanatory Memorandum to the Trade
Practices Amendment (Australian Consumer Law) Bill (No 2) 2010. This example is ironic,
given the facts of Insight [2011] HCA 16; BC201102833, discussed below.

27 See J Dietrich, ‘Minors and the exclusion of liability for negligence’ (2007) 15 TLJ 87.

62 (2011) 19 Torts Law Journal
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needs to take before an exclusion clause is effective.28

Fourth, any exclusion clause can only operate as against a party to the

contract in question and cannot operate against persons who are not parties to

the contract, who can, however, bring a claim for damages for contravention

of s 60: as already noted, a claim for damages under s 236 is not limited to

persons who are privy to the contract of service.

Finally, the section introduces a new distinction, in a change from s 68B and

similarly to the CLA provisions in Victoria and Western Australia, that

ordinary negligence can be excluded, whereas ‘recklessness’ cannot.

Obviously, this restriction on the excludability of the s 60 guarantee has merit,

in that it precludes the most serious carelessness from going unremedied; but

it adds a new complication to the law. Although a definition of recklessness is

given in the statute, this does not overcome the problems created when

degrees of negligence are introduced. Hence, if a plaintiff suffers loss through

a defendant’s careless service supply, a further issue then needs to be

considered of whether the conduct was reckless within the definition of

s 139A. Perhaps more problematically, even if the defendant’s conduct was

not reckless, but merely negligent, nonetheless s 139A may not apply if the

exclusion clause purports to exclude recklessness. Section 139A(4) states that

the section does ‘not apply’ if the exclusion clause ‘would apply’ to serious

injuries caused recklessly. On a narrow interpretation, at least, even if the

specific loss was caused by ordinary negligence, a widely worded exclusion

clause that potentially covers reckless conduct would contravene subs (4).

Section 139A thus would ‘not apply’. Hence, under s 64 the exclusion would

be void altogether. Better drafting could easily have avoided this uncertainty.29

The only way for a defendant to avoid this uncertainty would be to insert a

proviso in the exclusion to the effect that the exclusion does not exclude

liability for recklessness as defined.

The recklessness exception adds another complication to the law as well,

namely, it creates an extra potential inconsistency between state and Federal

law. New South Wales (s 5N of the CLA) does allow for the exclusion of

liability for recklessness whereas s 139A does not. Any plaintiff injured by

recklessness, for which liability has been excluded and such exclusion has

been sought to be justified by s 5N, could argue that that section is inconsistent

with s 139A’s limitation and hence, will be rendered void by s 64 of the ACL.

This inconsistency argument sits alongside possible inconsistency arising

from the different and broader definition of recreational service, as in New

South Wales and Western Australia: see the second point above. We will now

turn to the question of inconsistency.

28 See below n 48.
29 Compare s 32N(3) of the FTA (Vic), which states that a person ‘is not entitled to rely’ on the

exclusion clause if the act or omission causing the loss was reckless. This formulation leaves
no doubt about the validity of the exclusion clause. Similarly clear is s 5J(6) of the CLA
(WA) which states that the section ‘does not apply’ where the ‘harm concerned’ resulted
from reckless conduct.
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3 The problem of inconsistency between state and
Federal law

Under the Consumer Act and the ACL scheme, s 131 applies the ACL as a law
of the Commonwealth to contraventions of Chs 2, 3 and 4 of Sch 2 by a
‘corporation’ (as extended in its definition by s 6). Claims for damages for
losses caused by contravention of the statutory guarantees fall under Federal
jurisdiction in such cases. A corporate defendant can, of course, exclude
liability by relying on, and coming within the ambit of, s 139A of the
Consumer Act. However, where the defendant is a corporation, state law also
potentially governs their conduct. Hence, the state and Federal provisions in
relation to exclusion clauses have an overlapping sphere of operation. For
non-corporations, s 139A does not apply and we are in the realm of state law
alone. In either of these cases, different laws potentially apply to consumers
depending on the state in which the services were supplied. Different states
have adopted different approaches to personal injury liability under the CLAs
and, in the context of recreation, some states have adopted particular
restrictions relating to liability for failure to warn of ‘obvious risks’ and for the
materialisations of obvious risks in ‘dangerous’ recreational services.

The lack of uniformity and hence, diversity of approach is endorsed by
s 275 of the ACL.

275 Limitation of liability etc
If:

(a) there is a failure to comply with a guarantee that applies to a supply of
services under Subdivision B of Division 1 of Part 3-2; and

(b) the law of a State or a Territory is the proper law of the contract;

that law applies to limit or preclude liability for the failure, and recovery of that
liability (if any), in the same way as it applies to limit or preclude liability, and
recovery of any liability, for a breach of a term of the contract for the supply of the
services.

Why the legislatures have not considered the benefits of uniformity to be
desirable in the context of such an important source of serious injury is
puzzling. That consumer protection is important enough to warrant uniformity
is understandable; why consumers of recreational services should be subject
to the vagaries of individual state laws is not clear, though politics and a lack
of agreement amongst governments may be the underlying cause.

Specifically in relation to the exclusion of liability for failure to take due
care, s 139A sets out clear policy as to when liability can be excluded. How
does s 139A sit with the different state provisions that either limit liability for
recreational services (or more generally) or that allow recreational service
providers to limit their liability for breach of the obligation of ‘due care’, but
on terms different from that of s 139A? To the extent that there is
inconsistency between the state and Federal legislation, the latter will prevail.
Whether, however, there is an inconsistency in a given case is not an easy
question.

The issue that thus arises, though only in relation to corporate defendants,
is as follows: does s 139A apply to set the boundaries of when exclusion
clauses are allowed? Or do state laws apply here as well? Certainly, the
assumption of the legislature is that the answer to the second question is yes
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as a result of s 275.30 This requires some historical context and further
explanation.

The wording of s 275 is almost identical to that of the previous s 74(2A) of
the TPA, other than seemingly minor changes to the wording to reflect the
change from implied terms to statutory guarantees. Section 74(2A) was
introduced in 2004 for the express purpose of allowing state provisions that
limit liability for contravention of the implied term of due care to operate.31

Certainly, the assumption of the legislators is that s 275 will be to like effect.32

But is s 275 (and its predecessor s 74(2A)) successful in allowing such
diversity in this context?

This brings us to Insight,33 in which the plaintiff was injured while on a bus
tour during an overseas holiday. The injury was caused by the driver’s
negligence. It was held that the bus driver’s conduct amounted to a breach of
the defendant’s contract of the implied term of ‘due care’ under s 74 of the
TPA. The plaintiff, however, was not wearing a seat belt at the time, and an
exclusion clause in the contract sought to exclude liability in such
circumstances, though it was held by the High Court that the exclusion clause
did not in fact exclude liability for the injury that had occurred.34 Under s 5N
of the CLA (NSW), exclusion clauses are permitted to exclude the obligation
of ‘due care’ for ‘recreational services’ supplied ‘in connection with or
incidental to the pursuit of any recreational activity’ (subs (4)).35 Recreational
activity is broadly defined to include ‘any pursuit or activity engaged in for
enjoyment, relaxation or leisure’ (s 5K, para (b) of definition). It was accepted
by the High Court that the bus tour came within such definition of services ‘in
connection with or incidental to the recreational activity of tourism as an
“activity engaged in for enjoyment, relaxation or leisure”’.36

30 See [7.136]–[7.139] in Explanatory Memorandum to Trade Practices Amendment
(Australian Consumer Law) Bill (No 2) 2010:

[7.136] The States and Territories currently have laws that allow providers of recreational
services to exclude or limit their liabilities in respect of implied conditions and warranties in
consumer contracts. It is expected that the States and Territories that currently have such
laws in place will choose to have similar laws that exclude liability in respect of consumer
guarantees.

[7.137] The ACL provides [via s 275] for such laws to have effect to limit the guarantees
provided for in Chapter 3, Part 3-2, Division 1, Subdivision B of the ACL [ie, ss 60-63,
including the ‘due care’ guarantee].

31 See Consideration in Detail Speech to the Treasury Legislation Amendment (Professional
Standards) Act 2004 and the Supplementary Explanatory Memorandum to that Act
[1.1]–[1.5], set out in Insight Vacations Pty Ltd v Young [2010] NSWCA 137; BC201003933
at [43]–[45] in Spigelman CJ’s judgment. But for this section, a plaintiff could have
otherwise sought to circumvent all the various restrictive sections of the CLAs, by pleading
the case as one of breach of an implied term of s 74 of the TPA and then meeting the
restrictive provisions with a claim that s 68B rendered such state restrictions void.

32 See Example 7.21 and [7.136]–[7.139] in Explanatory Memorandum to Trade Practices
Amendment (Australian Consumer Law) Bill (No 2) 2010.

33 [2011] HCA 16; BC201102833.
34 Ibid, at [38]–[39]; this is contrary to the view of the NSW Court of Appeal that the exclusion

clause, if not inconsistent with the TPA, would have been effective in excluding liability.
35 For criticism of the NSW provision, see J Carter and E Peden, ‘A contract law perspective

of the Civil Liability Amendment (Personal Responsibility) Bill 2002 (NSW)’ (2002) 54
Plaintiff 19.

36 [2011] HCA 16; BC201102833 at [19].
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Under the TPA, however, ‘bus tours’ fell outside the narrower definition of
recreation services contained in s 68B (and now in s 139A of the Consumer
Act). Hence, s 68B did not operate to allow exclusion of liability. Accordingly,
the exclusion clause would be void under s 68, unless s 74(2A) ‘picked up’
s 5N and applied it as Federal law, thus allowing the NSW provisions to
operate. In the NSW Court of Appeal, the majority (Basten JA and
Sackville AJA, Spigelman CJ dissenting) held that s 74(2A) did not operate to
save the exclusion clause and that s 5N was inconsistent with s 68. Since s 109
of the Constitution operated to give effect to s 68 over the inconsistent s 5N,37

the exclusion clause was thus void. Hence, the plaintiff was successful in her
claim for damages.38 An appeal from this decision by the defendant to the
High Court was unanimously dismissed in a joint judgment of French CJ,
Gummow, Hayne, Kiefel and Bell JJ.

According to the High Court, the central issue of the case was whether
s 74(2A) ‘picked up’ s 5N.39 The High Court concluded that s 74(2A) operated
to pick up and apply ‘as surrogate federal law’40 only a state law that of itself,
applies to limit or preclude liability41 but not a law such as s 5N:

which in its terms does not limit or preclude liability for breach of contract. In terms,
s 5N does no more than permit the parties to certain contracts to exclude, restrict or
modify certain liabilities and limit the operation of any other part of the written law
of New South Wales that would otherwise apply to avoid or permit avoidance of
such a term. That is not a law of the kind described in s 74(2A) of the TPA.
Section 68 therefore operated to render the exemption clause void in so far as the
clause applied to the warranties implied by s 74.42

To use the terminology of the majority in the Court of Appeal, s 74(2A) picks
up those state laws that directly limit or preclude liability for breach of a
contractual term but not state laws that merely allow for indirect exclusions by
allowing parties to contractually limit their liability.43

Importantly, the effect of the High Court’s decision is that it gives due

37 (2010) 268 ALR 570; [2010] NSWCA 137; BC201003933 at [86]–[88].
38 The plaintiff had her damages reduced, however, since it was held by the court that the

damages awarded by the trial judge for ‘disappointment’ came within the statutory definition
of ‘non-economic’ loss. Hence, no separate award for such ‘disappointment’ could be made
since ‘non-economic’ losses are limited under the CLA (and the trial judge had separately
awarded the statutorily designated amount). This aspect of the decision is not of relevance
to the topic under discussion.

39 [2011] HCA 16; BC201102833 at [7].
40 Ibid.
41 Ibid at [12], [35]–[36].
42 Ibid at [26], footnotes omitted.
43 (2010) 268 ALR 570; [2010] NSWCA 137; BC201003933 at [95]–[96] per Basten JA, [153]

per Sackville AJA. Basten JA concluded that although the purpose of s 74(2A) was clearly
to allow direct state laws to apply, and thus to avoid the consequences of Wallis v

Downard-Pickford (North Queensland) Pty Ltd (1994) 179 CLR 388; 120 ALR 440; [1994]
HCA 17; BC9404868 (discussed below) it did not show a sufficient intention to apply to
indirect limitations sanctioned by state law (at [100]): that is, where a state law merely
‘authorises’ parties to limit their liability (at [102]). Indeed, Basten JA at [103] also
considered that s 74(2A) did not pick up a state law that seeks to exclude the existence of
the implied warranty; but rather, only state laws that limit or preclude liability for breach of
such warranty, though there may be a ‘fine distinction’ between the two. Similarly, see
Sackville AJA at [144]–[146].
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recognition of s 68B of the TPA as setting the parameters of the excludability

of the due care implied term in the recreational context, including by defining

recreation.

The reasoning of the High Court is cogent and persuasive. The decision

protects the integrity of the consumer protection scheme of the TPA,

maintaining a consistent statutory regime, at least in cases in which federal

jurisdiction was engaged, that is, in relation to ‘corporate’ defendants. As

Basten JA explained in the NSW Court of Appeal, state laws that directly limit

or preclude liability are a:

known quantity, not manipulable by contractual arrangements. The purpose of a

Commonwealth law accepting the operation of such a State law is, therefore, also a

known quantity. Different considerations might arise in relation to a State law which

gave carte blanche to contracting parties to exclude the operation of a contractual

term which would otherwise give rise to liability. Given that the Commonwealth law

addressed the former class of State provisions and was effective in doing so, it is

undesirable to extend it by judicial fiat to include a broader class of State provisions

absent linguistic, historical or contextual support. Particularly is that so where the

effect of that expansion is to limit the effectiveness of relief otherwise available

under Commonwealth law.44

The High Court’s decision is also consistent with its previously wide

approach to inconsistency in Wallis v Downard-Pickford (North Queensland)

Pty Ltd,45 on the question of inconsistency between s 74 of the TPA and state

legislation prior to the insertion of subs (2A). In the Downward-Pickford case,

Queensland legislation directly limited the liability of a carrier of goods to a

certain monetary sum in specific circumstances. When goods were damaged

in transit, the plaintiff claimed more than such sum, relying on a breach of s 74
and the non-excludability of such implied term by s 68. The High Court held
that the provisions of the Queensland legislation were inconsistent with s 74.
Section 74 carried with it a full contractual liability for breach which the
Queensland legislation sought to limit.46 This was even though s 68 stated that
a term of a contract that limits liability is void; it said nothing about state
legislation having such effect. Alternatively it was argued that s 74 implied
one contractual duty, whereas the Queensland legislation merely limited the
damages payable as a result of any breach of contract. Nonetheless, the High
Court did not accept such arguments.

Spigelman CJ, who dissented, in part relied on the statutory history of the amendment to
s 74, noting that the second reading speech and Supplementary Explanatory Memorandum
at the time clearly expressed the view that the purpose of s 74(2A) was to give effect to state
laws that allow for limitations on the operation of the ‘due care’ implied term: at [44]–[45].

44 (2010) 268 ALR 570; [2010] NSWCA 137; BC201003933 at [105].
45 (1994) 179 CLR 388; 120 ALR 440; [1994] HCA 17; BC9404868.
46 Ibid, at CLR 396 per Toohey and Gaudron JJ (Deane, Dawson and McHugh JJ concurring).

But for s 74(2A) one possible consequence of Wallis v Downard-Pickford (North

Queensland) Pty Ltd (1994) 179 CLR 388; 120 ALR 440; [1994] HCA 17; BC9404868 was
the quite startling possibility (which I raised prior to the insertion of (2A): Dietrich, above
n 5, at 250 n 24) that the decision might even have overridden state limitations of a general
operation, such as the reduction of damages for contributory negligence.
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The ongoing relevance of the inconsistency issue

The High Court’s decision in Insight, I suggest, will have an ongoing impact
on the ACL. As already noted, s 275 appears almost identical to s 74(2A),
leaving aside differences in wording that reflect the move from implied
warranties to statutory guarantees. This should mean that the use of exclusion
clauses limiting liability for recreational activities, either where recreation is
more broadly defined than in s 139A (s 5N of the CLA (NSW) and s 5J of the
CLA (WA)),47 or the exclusion of reckless conduct is permitted (s 5N of the
CLA (NSW)) will not operate, at least in relation to corporate defendants.48

This is so despite the assumption of the drafters of the ACL, and thus
presumably the legislature, that sections such as s 5N will continue to
effectively operate even against corporate defendants.49

It should be noted that in any case, s 5N of the CLA (NSW) and s 5J of the
CLA (WA) as currently worded, may not even apply to the ACL statutory
guarantee of ‘due care’ for services: both purport to allow exclusion of
liability arising from breach of ‘implied warranties’. That wording would not
appear to capture statutory guarantees. Presumably, amendments will be made
to those sections in due course.

One further restriction on the operation of s 5N and similar state law arises
as a result of the High Court’s decision in Insight that s 5N carries with it a
geographic limitation. The section only reaches:

all cases in which the contract in question (wherever it is made and by whatever law
it is governed) is for the supply of recreation services in New South Wales . . .

More particularly, if s 5N(1) is read, as it should be, as a provision which is hinged
about the place of performance of the relevant contract, there is no satisfactory basis
upon which the provision could be construed as including, in the class of contracts
to which s 5N(1) applies, contracts that are to be performed outside New South
Wales but whose governing law is the law of that state.50

47 Section 5J(6) CLA (WA) does not apply to recklessly caused harm, ie, acts or omissions
done with ‘reckless disregard . . . for the consequences’.

48 The problem of inconsistency could also arise in relation to the Victorian legislation, which
allows for exclusion of liability on narrower terms than s 139A. Specifically, such exclusion
must be in the prescribed forms set out in the Schedules to the Fair Trading (Recreational
Services) Regulations 2004 and must have been brought to the attention of the consumer
(s 32N(2) of the FTA). What if a defendant corporation seeks to exclude its liability for
negligence for recreational services provided to a consumer in Victoria, but has not complied
with these requirements? Section 139A of the Consumer Act would allow the defendant to
exclude such liability but the Victorian legislation, which also governs, would not. Is there
an inconsistency between the two provisions such that s 139A will prevail or does s 275 of
the ACL pick up the Victorian legislation? Insight does not necessarily deal with this since
it deals with indirect exclusion of liability on broader terms so that, in light of the High
Court’s decision, it is still not entirely clear that the Victorian provisions are inconsistent
with s 139A. Section 139A allows for exclusion clauses to be used and thus reinstates the
common law contract principles (namely, freedom of contract) that are otherwise disallowed
by s 64 of the ACL. Arguably, then, the Victorian legislation only places a limit on the
common law right generally to exclude liability. Once the s 139A threshold has been met, it
could be argued that it is not inconsistent with s 139A to place further requirements to the
exclusion of liability. Obviously, however, the issue remains an open one.

49 See above n 30.
50 [2011] HCA 16; BC201102833 at [35]–[36].
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The effect of s 275 of the ACL, if one translates Insight into this context, is
that the various state CLAs that directly limit or preclude liability for breaches
of the obligation of due care will be valid. Since the CLAs apply to claims for
damages for carelessness, irrespective of whether such claims are brought in
tort, contract or under statute, general provisions that restrict liability, such as
those dealing with ‘obvious risks’ and dangerous recreational activities,
discussed below, will continue to operate. Indeed, even general defences not
restricted to recreational activities, such as contributory negligence and
voluntary assumption of risk, are perhaps only effective as a result of s 275.51

Before we turn to the state CLA’s direct limitations of liability, however, I
wish to consider one further matter relating to exclusion clauses.

4 Unfair contract terms

Thus far we have considered the interaction and potential inconsistencies
between state laws and the Federal Consumer Act in relation to exclusion
clauses. Are there potential arguments from the ACL itself that could be used
by a plaintiff to overcome s 139A, or other (effective) state laws allowing
indirect exclusions?52

As part of the ACL, all jurisdictions now have provisions that allow for
remedies in relation to unfair contract terms (Pt 2-3 of the ACL). Specifically,
an ‘unfair term of a consumer contract’ is void under s 23 and compensation
for loss and other remedial orders can be sought (see, for example, ss 237 and
239 of the ACL). Such a term must be contained in a ‘standard form contract’
under s 27. Any contract that is alleged to be a standard form contract is
presumed to be so (s 27(1)). Given the sort of factors that are relevant to a
determination of whether a contract is a standard form contract (s 27(2)), the
vast majority of recreational service contracts are likely to be standard form
consumer contracts.

The question that thus arises is as follows: even where an exclusion clause
is permitted by s 139A or under a not inconsistent state law can the injured
consumer argue that the clause is an ‘unfair term’ under Pt 2-3 of the ACL.
Taking s 24 first:

24 Meaning of unfair

(1) A term of a consumer contract is unfair if:

(a) it would cause a significant imbalance in the parties’ rights and
obligations arising under the contract; and

(b) it is not reasonably necessary in order to protect the legitimate
interests of the party who would be advantaged by the term; and

(c) it would cause detriment (whether financial or otherwise) to a party if
it were to be applied or relied on.

(2) In determining whether a term of a consumer contract is unfair under
subsection (1), a court may take into account such matters as it thinks
relevant, but must take into account the following:

51 This is so because a contributorily negligent plaintiff, for example, injured by D’s careless
supply of services, could ignore a claim in tort and proceed under s 236, arguing that any
state restrictions are inconsistent with the Federal rights created under the ACL (and s 131
of the Consumer Act).

52 They are effective in the sense that they are utilised by non-corporate defendants.
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(a) the extent to which the term is transparent;
(b) the contract as a whole.

(3) A term is transparent if the term is:

(a) expressed in reasonably plain language; and
(b) legible; and
(c) presented clearly; and
(d) readily available to any party affected by the term.

(4) For the purposes of subsection (1)(b), a term of a consumer contract is
presumed not to be reasonably necessary in order to protect the legitimate
interests of the party who would be advantaged by the term, unless that party
proves otherwise.

Critically, two relevant considerations listed in s 25(1) (‘Examples of unfair
terms’) could be used to support the view that a wide-ranging exclusion, of
itself, is unfair:

(a) a term that permits, or has the effect of permitting, one party (but not another
party) to avoid or limit performance of the contract; . . .

(i) a term that limits, or has the effect of limiting, one party’s vicarious liability
for its agents . . .

Paragraph (a) is ambiguous. It could refer only to terms that avoid or limit
a party’s primary obligation to perform the contract and thus only preclude
contracts of a type that are almost illusory (that is, a party has a choice as to
whether it performs its obligation or not: cf Macrobertson Miller Airline

Services v Commissioner of State Taxation (WA)).53 Alternatively, it could also
include contract terms that exclude or limit secondary obligations to pay

damages for breach. If the courts were to adopt the latter interpretation, then
exclusion clauses can clearly be challenged on this ground. Further, it is
probably not uncommon for exclusion clauses to seek to limit one party’s
vicarious liability, within para 25(1)(i).

Alternatively, leaving aside challenges based on substantive unfairness, it
may be possible to demonstrate procedural unfairness from the circumstances
in which a contract is entered into. There is little case law on the topic in
Australia dealing with exclusion clauses, though some cases have arisen under
the Contracts Review Act 1980 (NSW).54 For example, in John Dorahy’s
Fitness Centre Pty Ltd v Buchanan,55 the NSW Court of Appeal held that a
wide-ranging exclusion clause in a fitness centre contract was ‘unjust’ in its
width of operation when considered alongside the circumstances in which the
contract had been entered. Mahoney P noted that the mere fact that a contract
contains an exclusion clause does not render it ‘unjust’: ‘there are legitimate
commercial reasons’ for including such a provision.56 Nonetheless,
Mahoney P focused both on the substantively unfair operation of the clause
(its width) and factors such as that the document was tendered without

53 (1975) 133 CLR 125; 8 ALR 131; 50 ALJR 348; BC7500076.
54 Incidentally, that Act continues to operate despite the additional (though narrower) unfair

terms provisions of the ACL.
55 Unreported, NSW CA, 18 December 1996, No 40386/94, BC9606183 per Mahoney P and

Cohen AJA (Cole JA dissenting).
56 Ibid, at 14.
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explanation or expectation that the customer would read it.57 Interestingly, the
court reached the conclusion that the exclusion clause was unjust even in the
absence of relevant factors such as those in paras (a) and (i) in s 25(1) of the
ACL being adumbrated in the Contracts Review Act.

That decision can be compared with Gowan v Hardie58 where the existence
of a wide-ranging exclusion clause was not a factor that on its own rendered
the contract ‘unjust’ in the circumstances (trainee parachutist suffering injury
from defendants’ negligence). There was no procedural unfairness on entry
into the contract and the term was clear and unambiguous.

A fruitful source of arguments and relevant judicial decision-making might
be found in cases under the English Unfair Contract Terms Act 1977. Under
that Act, courts have in some circumstances deemed clauses excluding
liability for negligence as ‘unfair’.59

To summarise, the new unfair terms Part of the ACL is another source of
novel legal arguments to seek to overcome the effects of s 139A and state laws
that permit exclusion clauses. It adds a further level of complexity and
uncertainty to the legal position.

5 State laws that ‘directly’ limit liability on their own
terms

The various state CLAs apply to claims for failure to take care, irrespective of
whether the claims are brought in tort, contract or under statute.60 The purpose
of extending the CLAs’ operation beyond tort is obvious: a plaintiff cannot
circumvent the CLAs by bringing a claim for breach of an implied term of the
contract (express, or implied under the TPA) or now, for contravention of the
ACL’s guarantee of due care and skill where the injury occurred, perhaps
incidentally, as a result of the performance of a contract of service. Even on
the approach to the question of inconsistency adopted by the High Court in
Insight, state laws that directly limit or preclude liability for breach of the
statutory implied warranties are picked up by s 74(2A) of the TPA and are
given operation by it. Section 275 of the ACL should, presumably, be effective
to achieve the same result. I will thus briefly consider some of the direct
legislative exculpatory provisions dealing with negligently caused injuries
from recreation to see how they have been interpreted. Importantly, where
these provisions apply, such as where an injury occurs through a

57 Ibid, at 15.
58 Unreported, NSW CA, 18 November 1991, No 40531/89, BC9102718.
59 See E Macdonald, Exclusion Clauses and Unfair Terms, Butterworths, London, 1999,

pp 198–9, 203–4.
60 See CLA (ACT) Ch 4 s 41 (‘negligence claims’); CLA (NSW) s 5A (Part applies to claims

for harm resulting from negligence, regardless of the precise cause of action pleaded to
sustain such a claim). CLA (Qld) Ch 2 Pt 1 (most sections apply to ‘breach of duty of care’,
defined to include claims in contract or under statute, though Div 4, dangerous recreational
activities, applies only to ‘negligence’ suggesting that breaches of contractual duties of care
are not within the scope of the Division: see R J Douglas, G R Mullins and S R Grant, The

annotated Civil Liability Act 2003 (Qld), LexisNexis, Sydney, 2004, p 37 [19.3]); CLA (SA)
Pt 6 (which is limited to claims in negligence, defined as a ‘failure to exercise reasonable
care and skill, and includes a breach of a tortious, contractual or statutory duty of care’);
CLA (Tas) s 10 (claims for breach of duty of care); CLA (Vic) s 44 (negligence claims);
CLA (WA) s 5A.
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materialisation of an ‘obvious risk’ in the course of ‘dangerous recreational
activities’, then there will be no need for a defendant to rely on contractual

exclusion clauses.

Obviously one type of direct limitation is contained in the general defences
that are applicable to all claims based on carelessness, such as voluntary
assumption of risk and contributory negligence. In relation to these, the tort
‘reforms’ have sought to create a more defendant friendly environment, for
example, by allowing for 100% contributory negligence assessment,61 and by
making it easier to establish that a plaintiff is aware of risks and thus, perhaps,
has accepted them.62 Such provisions may obviously impact on injuries
incurred during recreational activities. However, I wish to focus only on a
number of more specific provisions that apply particularly to recreation.

Plaintiffs engaged in ‘dangerous recreational activities’ are in four states
disentitled from bringing action for harm caused by the materialisation of an
obvious risk of that activity: s 5L of the CLA (NSW), s 19 of the CLA (Qld),
s 20 of the CLA (Tas), and s 5H of the CLA (WA). All states, except Victoria
and the territories, also now preclude the existence of a duty to warn in
relation to obvious risks: s 5H of the CLA (NSW), s 5H of the CLA (Qld), s 38
of the CLA (SA), s 17 CLA of the (Tas), and s 5O of the CLA (WA). Although
these sections have a wider operation than merely recreational activities, these
have particular relevance in that context, and, of course, ‘obvious risk’ as
defined in the CLAs is also a relevant concept in relation to the dangerous
recreational activity provisions. Thus the two concepts that need to be
considered are the meaning of ‘recreational activity’, and further, the meaning
of ‘obvious risk’.63

‘Recreation’ and ‘dangerous recreation’

As already noted, when discussing the Insight decision, the broad definition of
recreation adopted in New South Wales means that even a holiday comes
within the definition of ‘recreational activity’.64 Further, the NSW Court of
Appeal has held that terms such as ‘any sport’ (para (a) of the definition, s 5K
of the CLA (NSW)) be given an essentially objective meaning, that is, if the
activity can be characterised as such, the purpose for which the activity is
carried out will not alter this conclusion. Hence, exercise programs in a gym
were held to be ‘sport’ in Belna Pty Ltd v Irwin,65 even though one purpose
for which the plaintiff undertook the classes was for health and fitness.
Although motive or the purpose for which the activity is undertaken is clearly
relevant under para (b) (‘any pursuit or activity engaged in for enjoyment,
relaxation or leisure’) again, so long as one of the purposes is leisure, other
motives such as health and fitness, will not alter the determination that the

61 See, eg, s 5S of the CLA (NSW).
62 See, eg, s 5G (and s 5F) of the CLA (NSW), and the discussion of the effect and purpose of

these sections in Carey v Lake Macquarie City Council (2007) Aust Tort Reps 81-874 at
69,233–8; [2007] NSWCA 4; BC200700478 at [86]–[109].

63 Section 5M of the CLA (NSW) and s 5I of the CLA (WA) also specifically deal with risk
warnings given to recreational service users, but these are not considered here.

64 [2011] HCA 16; BC201102833 at [19] and see s 5K of the CLA (NSW).
65 [2009] NSWCA 46; BC200901470 at [13].
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activity is recreational.66 At least in relation to para (b), presumably, some

sporting and physical activities are not included, because, for example, the

sole or predominant purpose is for health and fitness. Thus, an exercise and

sports regime prescribed by a physiotherapist as part of ongoing treatment and

rehabilitation would presumably not come under para (b). However, under the

broad approach adopted under para (a) in Belna, if such exercises were

undertaken as part of an exercise program or fitness class, then they would still

be captured; however, if the exercises are to be done by the patient at home,
for example, then they would be unlikely to qualify under para (a), and thus
would not be recreational.

Most litigation, however, particularly in New South Wales, has turned on
the meaning of ‘dangerous recreational activity’ (s 5L) (that is, one involving
a significant risk of harm (s 5K)). The term ‘significant’ has been held to bear
on both ‘risk’ and the likelihood of that risk eventuating and the seriousness
of the injury. In other words, the significant risk must be one of some
significant injury, such that a ‘significant risk of insignificant injury’ would not
qualify.67 Further, a significant risk means one somewhere between a ‘trivial
risk and a risk likely to materialise’.68 Hence, diving into water of uncertain
depth, off a boat anchored in a shallow bay69 or off a wharf70 is a dangerous
recreational risk; so is kangaroo shooting at night;71 or riding a BMX bike on
a skate park;72 but playing ‘Oztag’, a touch football game,73 and calm water
cruising,74 are not.

Obvious risk

The second definitional issue is what, precisely, is an obvious risk? Section 5F
of the CLA (NSW) states:

(1) For the purposes of this division, an obvious risk to a person who suffers
harm is a risk that, in the circumstances, would have been obvious to a
reasonable person in the position of that person.

(2) Obvious risks include risks that are patent or a matter of common
knowledge.

(3) A risk of something occurring can be an obvious risk even though it has a
low probability of occurring.

66 Ibid, at [14].
67 Falvo v Australian Oztag Sports Association (2006) Aust Torts Reps 81-831; [2006]

NSWCA 17; BC200600917 at [28]–[30] per Ipp JA (Hunt AJA and Adams J agreeing). See
also Jaber v Rockdale City Council (2008) Aust Tort Reps 81-952; [2008] NSWCA 98;
BC200803879 at [46]–[55] per Tobias JA (Campbell JA and Handley AJA agreeing).

68 Fallas v Mourlas (2006) 65 NSWLR 418; [2006] NSWCA 32; BC200601315 at [18] per
Ipp JA; see also [90] per Tobias JA. See also Jaber v Rockdale City Council (2008) Aust Tort
Reps 81-952 at 61,709–11; [2008] NSWCA 98; BC200803879 at [46]–[55].

69 Laoulach v El Khoury [2010] NSWSC 1009; BC201006827.
70 Jaber v Rockdale City Council (2008) Aust Tort Reps 81-952; [2008] NSWCA 98;

BC200803879.
71 Fallas v Mourlas (2006) 65 NSWLR 418; [2006] NSWCA 32; BC200601315.
72 Vreman and Morris v Albury City Council [2011] NSWSC 39; BC201100989.
73 Falvo v Australian Oztag Sports Association (2006) Aust Torts Reps 81-831; [2006]

NSWCA 17; BC200600917.
74 Lormine Pty Ltd v Xuereb [2006] NSWCA 200; BC200605761.
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(4) A risk can be an obvious risk even if the risk (or a condition or circumstance
that gives rise to the risk) is not prominent, conspicuous or physically
observable.

Although the test is objective, the issue is one of whether ‘the probability
of [the risk’s] occurrence is or is not readily apparent to the reasonable person
in the position of the plaintiff’.75 Hence, subjective factors such as ‘age,
experience and personal characteristics’ are relevant to the determination.76

On this very fact-based approach, it is difficult to make any general statements
of legal principle. Obviously, individual cases will very much turn on their
facts. In the diving cases, courts have repeatedly held that sustaining serious
injury is an obvious risk of diving into water of unknown depth;77 and being
hit by a golf ball struck without prior warning by a fellow golfer is an obvious
risk of golf, at least where the plaintiff knew that the defendant was about to
take his shot.78

The degree of precision or generality with which one states the ‘risk’ in
question will impact on the conclusion: but the courts seem generally to prefer
a more precise articulation of the risk ‘which matured and caused’ the injury.79

Thus, where a plaintiff slipped as a result of a residue of polish remaining on
a floor, the relevant risk was not falling on a polished floor, which was an
obvious one, but instead, falling as a result of a residue. The latter was not
‘obvious’.80 Taking a recreation example, what needs to be obvious is more
than the end result of an activity (for example, falling off a horse) but rather
the manner in which the risk materialised must also have been obvious (for
example, falling off a horse after the service provider slapped its rump and the
horse bolted). On this narrower interpretation of obvious risk, the provisions
that limit liability by reference to ‘obvious risks’ will not be as unduly harsh
as they otherwise could be.81 Nonetheless, there is obviously the capacity here
for courts to flexibly analyse the facts and the articulation of ‘obvious risk’ to
reach potentially different outcomes in any given case.

75 Jaber v Rockdale City Council (2008) Aust Tort Reps 81-952; [2008] NSWCA 98;
BC200803879 at [35] per Tobias JA.

76 Carey v Lake Macquarie City Council (2007) Aust Tort Reps 81-874; [2007] NSWCA 4;
BC200700478 at [97] per McLellan CJ at CL.

77 Eg, recently, Laoulach v El Khoury [2010] NSWSC 1009; BC201006827; Jaber v Rockdale

City Council (2008) Aust Tort Reps 81-952; [2008] NSWCA 98; BC200803879.
78 Pollard v Trude [2009] 2 Qd R 248; [2008] QCA 421; BC200811475.
79 C G Maloney Pty Ltd v Hutton-Potts [2006] NSWCA 136; BC200603743 at [174] per

Bryson JA (McColl JA agreeing).
80 C G Maloney Pty Ltd v Hutton-Potts [2006] NSWCA 136; BC200603743 at [172]–[175] per

Bryson JA (McColl JA agreeing). Contrast, however, Woods v Multi-Sport Holdings Pty Ltd

(2002) 208 CLR 460; 186 ALR 145; [2002] HCA 9; BC200200664 in which the majority
(Gleeson CJ, Hayne and Callinan JJ) treated the risk of being hit in the eye and suffering
serious injury while playing indoor cricket as ‘obvious’, eg, at [34]–[36] per Gleeson CJ,
[144] per Hayne J. The minority (McHugh and Kirby JJ), by way of contrast, focused on the
enhanced risk of serious eye injury posed by the softness and size of the ball used, such as
would allow it to penetrate the eye socket (at [80] per McHugh J, [126]–[131] per Kirby J),
which is not an obvious risk.

81 Interestingly, the Queensland drafters have foreseen the problem and attempted to deal with
it by incorporating into the definition of obvious risk the following addition (s 13(5) of the
CLA (Qld)):
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6 Conclusion

The ACL makes significant changes to Australian law and presents a vision of
a new era of uniform consumer protection. Whether it effectively realises its
vision is for the future to determine and is not the concern of this article.
However, in the area of personal injury liability arising from services, and
particularly recreational services, the ACL sends mixed, even contradictory
messages.

On the one hand, we now have a statutory obligation of due care for all
consumer services in all jurisdictions; on the other hand, s 275 of the ACL
allows for a diversity of state liability rules to continue to operate in relation
to personal injuries caused by careless service supply. More specifically,
although s 139A of the Consumer Act sets some parameters on the
excludability of the guarantee of due care in recreational services, it also gives
scope for contract law, with all of its uncertainties as to the incorporation and
interpretation of terms, to determine consumers’ rights. Section 139A also
signals that at least reckless conduct cannot be excused; yet outside of federal
jurisdiction, the unjustifiably wide s 5N of the CLA (NSW)82 operates in that
state. Were it not for the decision of the High Court in Insight, assuming that
the decision translates to s 275 of the ACL, then even where federal
jurisdiction was activated, s 275 could have achieved a similar result for
corporate defendants in New South Wales and other states with similar
provisions. Finally, the new unfair contract terms provisions send the message
of the restraint of the use of stronger contractual positions to the detriment of
consumers; yet s 139A allows the exercise of such power with few restraints.

Irrespective of whether the ACL achieves its vision as a whole, at least in
relation to recreational services, that vision is blurry. To answer the question
posed in the title to this article, although the ACL has achieved some
uniformity in, and hence simplification of, the law, the law of personal injury
liability arising from the careless supply of recreational services is still a mess;
indeed, it may now be even more complex than it was in some regards, with
the intrusion of notions of recklessness being an obvious example.

(5) To remove any doubt, it is declared that a risk from a thing, including a living thing,
is not an obvious risk if the risk is created because of a failure on the part of a person
to properly operate, maintain, replace, prepare or care for the thing, unless the failure
itself is an obvious risk.

82 It is unjustifiably wide because liability can be excluded even for reckless conduct.
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